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Alfred^  II.  BcRT  et  al.,  Respondents,  v.  William  W.  Smith, 

Appellant. 

1.  Malicious  Prosecution.  A  malicious  prosecution  is  one  that  is 
begun  in  malice,  without  probable  cause  to  believe  it  can  succeed  and 
which  finally  ends  in  failure. 

2.  Probable  Cause.  Probable  cause  is  the  knowledge  of  facts,  actual  or 
apparent,  strong  enough  to  justify  a  reasonable  man  in  the  belief  that  he  has 
lawful  grounds  for  prosecuting  the  defendant  in  the  manner  complained  of. 

8.  When  Order  GRANTrNO  Injunction  Pendente  Lite  Is  Prima 
Facie  Evidence  of  Probable  Cause  in  Action  for  Malicious  Prose- 
cution —  Burden  of  Proof.  An  order  of  the  United  States  Circuit 
Court  granting  an  injunction  pendente  lite  in  an  action  to  recover  dam- 
ages for  an  alleged  infringement  of  statutory  trade  marks  and  for  gen- 
eral relief  for  infringement  of  common-law  rights,  although  reversed  upon 
appeal  and  the  complaiiit  subsequently  dismissed  upon  the  merits,  is 
not  conclusive  evidence  of  probable  cause  in  a  subsequent  action  for  mali- 
cious prosecution  brought  by  the  defendants  in  the  former  action  against 
the  plaintiff  therein,  because  it  was  not  final  but  merely  adjudicated  for  a 
temporary  purpose  in  order  to  preserve  the  subject  of  the  action;  it  is, 
however,  prima  Jiide  evidence  thereof  and  the  burden  of  proof  rests  upon 
the  plaintiff  to  overcome  its  effect. 

4.  Insufficiency  of  Evidence  to  Overcome  Effect  of  Order.  The 
evidence  examined  and  held  that  the  plaintiffs'  own  testimony  showed  that 
the  defendant  had  probable  cause  to  commence  the  former  action  and  pro- 
cure the  injunction  and,  therefore,  a  nonsuit  was  properly  granted  by  the 
trial  court. 

Burt  V.  Smith,  84  App.  Div.  47,  reversed. 

(Argued  January  30, 1905;  decided  February  21,  1905.) 
1 


BcBT  r.  Smith.  [Feb., 


Points  of  couosel.  [Yol.  181. 


Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  12,  1903,  sustaining  plaintiffs'  exceptions  ordered  to  be 
heard  in  the  first  instance  by  the  Appellate  Division,  after  a 
nonsnit  at  a  Trial  Term  and  granting  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  Z.  Quackenhushj  George  P.  Keating  and  Milton  A. 
Fowler  for  appellant.  The  letters  "  S.  B."  were  a  legal  trade 
mark,  and  Mr.  Smith  had  probable  cause  to  believe  that  he 
had  a  good  cause  of  action  for  the  violation  of  it.  (Brown  on 
Trade  Marks,  §§  84,  89,  212,  234,  235 ;  Moet  v.  Pickering, 
L.  R.  [6  Ch.  Div.]  770 ;  HaU  v.  Barrows,  4  De  G.,  J.  &  S. 
150;  Giron  v.  Gartner,  47  Fed.  Rep.  467;  GodiUot  v.  A, 
G.  Co.,  71  Fed.  Rep.  873 ;  GodiUot  v.  Harris,  81  N.  Y.  263 ; 
Frank  v.  Sleeper,  150  Mass.  583 ;  Cartier  v.  Carlisle,  3  Beav. 
292  ;  ^S'.  Mfg,  Co,  v.  Bert,  163  U.  S.  205 ;  Vulcan  v.  Myers. 
139  N.  Y.  364;  Lochoood  v.  Bostwick,  2  Daly,  521.)  The 
decree  of  the  Circuit  Court  of  the  United  States  that  tliere 
was  an  infringement  on  the  registered  trade  mark  and  unfair 
competition  is  sufficient  evidence  of  probable  cause  for  the 
prosecution  of  the  suit  to  make  out  a  complete  defense  to  this 
action  for  malicious  prosecution.  (C.  C.  L.  S,  Co.  v.  Butch- 
ers' Union,  120  U.  S.  141 ;  Mark  v.  Hyatt,  135  K  Y.  306 ; 
IShort  c6  Co.  v.  Spragins  <&  Co.,  104  Ga.  628 ;  Clements  v. 
O.  K  A.  Co.,  69  Md.  461 ;  Hartshorn  v.  Smith,  104  Ga.  235 ; 
Griffiths  V.  Sellers,  2  D.  &  B.  429  ;  Holiday  v.  Holiday,  123 
CJal.  26 ;  Morrow  v.  TT.  cfe  TT.  Co.,  163  Mass.  349  ;  Beneuahy 
V.  Woodsum,  100  Mass.  195 ;  Whitney  v.  Peckhani,  15  Mass. 
243  ;  Parker  v.  Farley,  10  Cush.  279.) 

Norris  Morey  for  respondents.  The  granting  of  the  tem- 
porary injunction  by  Judge  Coxe  was  not  conclusive  that  the 
suit  had  been  begun  with  probable  cause.  {Lawton  v.  Green, 
5  Ilun,  157  ;  PaJiner  v.  Foley,  71  N.  Y.  106  ;  Mark  v.  Hyatt, 
135  X.  Y.  300 ;  Russell  v.  Farley,  105  U.  S.  433 ;  Myers  v. 


1905.]  Burt  v.  Smith.  3 

K.  Y.  Kep.]  Opinion  of  the  Court,  per  Vann,  J. 

Block,  120  U.  S.  206 ;  Bicmp  v.  Betts,  19  Wend.  421 ;  Broun- 
stein  V.  Sahlein,  65  Hun,  366 ;  WUlard  v.  Ilolmea,  142  N.  Y. 
492;  Wasa  v.  Stephens,  128  K  Y.  123;  Whipple  v.  i^W/er, 
11  Conn.  582;  Closson  v.  Staples,  42  Vt.  209.)  Upon  the 
whole  of  the  evidence  produced  by  plaintiffs  the  allegation  of 
want  of  probable  cause  was  well  and  fully  established  ;  in  the 
most  favorable  view  to  appellant,  he  could  only  have  been 
entitled  to  ask  that  the  evidence  be  submitted  to  the  jury. 
(Heyne  v.  Blavr,  62  K  Y.  19 ;  Fagnan  v.  Knox,  66  N.  Y. 
527;  Ilazzard  v.  Flury,  120  N.  Y.  223;  Wass  v.  Stephens, 
128  N.  Y.  123, 127;  Scott  v.  D.  S,  C.  Co.,  51  App.  Div.  321 ; 
Owens  V.  N,  B.  G.  L.  Co.,  38  App.  Div.  53 ;  Canal  Co.  v. 
Clark,  13  Wall.  311;  U.  S.  v.  Braim,  39  Fed.  Kep.  775; 
Knowdler  v.  danger,  55  Fed.  Rep.  895 ;  McLean  v.  Flem- 
ing, 96  U.  S.  245  ;  Meneely  v.  Jfeneely,  62  N.  Y.  427 ;  Pills- 
burg  V.  Pillshury,  64  Fed.  Rep.  841 ;  ^.  C.  Co.  v.  J/ijy<9r, 
139  U.  S.  540.) 

Vann,  J.  This  is  an  action  for  malicious  prosecution 
brought  under  the  following  circumstances:  In  1874  the 
defendant,  William  Smith,  and  his  brother  Andrew,  as  copart- 
ners, began  to  manufacture  cough  drops  at  th6  city  of  Pough- 
keepsie  and  used  the  letters  "  S.  B."  indicating  "  Smith 
Brothers,"  their  firm  name,  as  a  trade  mark,  upon  the  drops 
and  packages.  In  January,  1892,  they  procured  the  registra- 
tion of  a  trade  mark  under  the  statutes  of  the  United  States, 
the  essential  feature  of  which,  as  stated  in  the  application 
therefor,  "  consists  of  two  bust  portraits  of  male  figures  repre- 
senting the  Smith  Brothers,  the  registrants."  During  the 
same  year  they  obtained  another  certificate  of  registry,  the 
essential  feature  of  which  "  consists  of  the  letters  '  S.  B.' " 

In  1891  the  plaintiffs,  who  are  copartnera  under  the  name 
of  Burt  &  Sindele,  began  the  manufacture  of  cough  drops  in 
connection  with  a  confectionery  business  carried  on  by  them 
in  the  city  of  Buffalo.  The  next  year  they  adopted  a  pack- 
age with  a  label  designed  by  the  United  States  Printing  Com- 
pany and  used  the  initials  of  their  firm  name, "  B.  &  S."  both 
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apon  the  label  and  the  drops  to  indicate  the  source  of  manu- 
facture. At  first  their  sales  were  small,  but  after  advertising 
extensively  they  increased  rapidly  and  the  business  finally 
became  profitable. 

In  1894  Andrew  Smith,  one  of  the  Smith  Brothers,  died 
and  the  defendant  succeeded  to  the  business  of  the  firm,  both 
as  surviving  partner  and  by  assignment  from  the  executors  of 
the  decedent.  In  1895  he  commenced  an  action  in  the  United 
States  Circuit  Court  against  the  present  plaintiffs,  Burt  & 
Sindele,  to  recover  damages  for  an  alleged  infringement  of 
said  trade  marks  and  asked  for  an  injunction  restraining  them, 
both  temporarily  and  permanently,  from  infringing  the  same. 
The  bill  of  complaint  set  forth  at  great  length  facts  and  cir- 
cumsta^nces  tending  to  show  that  Burt  &  Sindele  had  infringed 
both  of  said  trade  marks  and  had  deceived  the  public  by 
inducing  the  belief  that  their  cough  drops  were  made  by  the 
Smith  Brothers.  General  relief  was  demanded  for  infringe- 
ment of  the  common-law  rights  as  well  as  technical  relief  for 
infringement  of  the  statutory  trade  marks.  Upon  afiidavits 
and  notice  Smith  moved  before  the  United  States  Circuit 
Court  for  the  northern  district  of  New  York  for  a  temporary 
injunction  in  accordance  with  the  prayer  of  the  bill.  The 
defendants  appeared  and  read  numerous  affidavits  in  opposi- 
tion, whereupon  the  court  granted  an  injunction  jt^^yirZ^n^  lite 
without  requiring  any  security.  Upon  appeal  to  the  United 
States  Circuit  Court  of  Appeals  the  order  granting  the  pre- 
liminary injunction  was  reversed  upon  the  ground  that  the 
use  of  the  combination  "  B.  &  S."  was  no  infringement 
of  the  statutory  trade  mark  im-  the  two  letters  "  S.  B." 
It  was  also  held  that  the  Federal  court  could  take  jurisdiction 
only  of  the  question  whether  the  registered  trade  marks  had 
been  infringed,  and  that  it  could  not  assume  jurisdiction  of 
the  action  so  far  as  it  was  based  upon  "  similarity  in  form, 
size  and  color  of  the  drops,  in  the  arrangement  of  the  package, 
in  the  text  and  style  of  the  directions  for  use,  and  other  details 
tending  to  show  an  intent  to  deceive  the  purchasing  public," 
because  both  of  the  parties  were  residents  of  the  same  state. 
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Subsequently  and  on  the  3rd  of  February,  1896,  tlie  bill  of  Mr. 
Smith  was  dismissed  by  default,  but  still,  as  the  record  states, 
"  upon  the  merits,"  with  costs.  This  action  was  thereupon 
commenced  by  Burt  &  Sindele,  the  defendants  in  the  injunc- 
tion suit,  against  William  Smith,  the  plaintiff  therein,  to 
recover  damages  for  malicious  prosecution.  Upon  the  trial 
a  nonsuit  was  granted,  no  evidence  having  been  introduced 
by  the  defendant,  but  the  plaintiff's  exceptions  were  ordered 
to  be  heard  in  the  first  instance  by  the  Appellate  Division, 
where  they  were  sustained  by  a  divided  vote,  and  a  new  trial 
was  ordered.  The  defendant  appealed  to  this  court  and  gave 
the  stipulation  required  by  law. 

A  malicious  prosecution  is  one  that  is  begun  in  malice, 
without  probable  cause  to  believe  it  can  succeed,  and  which 
finally  ends  in  failure.  An  action  for  malicious  prosecution 
is  usually  based  upon  au  arrest  in  criminal  proceedings, 
although  it  may  be  founded  upon  a  civil  action  when  com- 
menced simply  to  harass  and  oppress  the  defendant.  {Pang- 
burn  V.  .Bull,  1  Wend.  345 ;  Vanduzor  v.  Limhrtnan^  10 
Johns.  106 ;  Bump  v.  Beits,  19  Wend.  421 ;  Cooley  on  Torts, 
187;  19  Am.  &  Eng.  Encyc.  Law  [2d  ed.],  652.)  Damages 
are  rarely  recovered,  however,  for  the  malicious  prosecution 
of  a  civil  action,  unless  person  or  property  is  interfered  with 
by  some  incidental  remedy,  such  as  arrest,  attachment  or 
injunction.  As  public  policy  requires  that  all  persons  should 
fi-eely  resort  to  the  courts  for  redress  of  wrongs,  the  law 
protects  them  when  they  act  in  good  faith  and  upon  reason- 
able grounds  in  commencing  either  a  civil  or  criminal  prose- 
cution. While  malice  is  the  root  of  the  action,  malice  alone 
even  when  extreme,  is  not  enough,  for  want  of  probable 
Qfiuse  must  also  be  shown.  Probable  cause  is  the  knowledge 
of  facts,  actual  or  apparent,  strong  enough  to  justify  a  rea- 
sonable man  in  the  belief  that  he  has  lawful  grounds  for 
prosecuting  the  defendant  in  the  manner  complained  of. 
The  want  of  probable  cause  does  not  mean  the  want  of  any 
cause,  but  the  want  of  any  reasonable  cause,  such  as  would 
persuade  a  man  of  ordinary  care  and  prudence  to  believe  in 
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the  truth  of  the  charge.  Probable  cause  does  not  necessarily 
depend  upon  the  actual  guilt  of  the  person  prosecuted,  but 
may  rest  upon  the  prosecutor's  belief  in  his  guilt  when  based 
on  reasonable  grounds.  One  may  act  upon  what  appears  to 
be  true,  even  if  it  turns  out  to  be  false,  provided  he  believes 
it  to  be  true  and  the  appearances  are  sufficient  to  justify  the 
belief  as  reasonable.  Belief  alone,  however  sincere,  is  not 
sufficient,  for  it  must  be  founded  on  circumstances  which 
make  the  belief  reasonable.  If  probable  cause  exists,  it  is  an 
absolute  protection  against  an  action  for  malicious  prosecu- 
tion, even  when  express  malice  is  proved.  Thus  an  innocent 
person  may  be  prosecuted  unjustly  and  subjected  to  expense 
and  disgrace  with  no  right  to  call  .the  prosecutor  to  account, 
provided  he  acted  upon  an  honest  and  reasonable  belief  in 
commencing  the  proceeding  complained  of.  Peace  and  good 
order  exact  this  hardship  from  the  individual  for  the  benefit 
of  the  people  at  large,  so  that  citizens  may  not  be  prevented 
by  the  fear  of  consequences  from  attempting  to  assert  their 
own  riglits  or  to  vindicate  the  cause  of  public  justice  by  an 
appeal  to  the  courts.  {Ilazzardw  Flury^  120  X.  Y.  223; 
Heyne  v.  Blair,  62  N.  Y.  19 ;  Faniam  v.  Fedeij^  56  N.  Y. 
451;  Carl  v.  Ayers^  53  N.  Y.  14;  Jjymj  Island  Bottlers^ 
Uriio7i  V.  Seitz^  180  N.  Y.  243 ;  Foshay  v.  Ferguson^  2  Den. 
617;  Bishop  on  Non-Contract  Law,  238;  Bigelow  on  Torts, 
194 ;  Addison  on  Torts,  592 ;  Newell  on  Malicious  Prosecu- 
tion, 252.) 

The  learned  trial  judge  granted  a  nonsuit  upon  the  ground 
that  the  order  allowing  the  injunction  was  conclusive  evi- 
dence of  probable  cause.  It  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  a  final  judgment  of  a  court 
of  superior  jurisdiction  is  conclusive  evidence  of  probable 
cause,  even  if  it  is  subsequently  reversed  on  appeal,  because 
public  policy  requires  that  judgments  and  decrees  should  "  be 
invested  with  that  force  and  sanctity  which  shall  be  a  shield 
and  protection  to  all  parties  and  persons  in  privity  with  them." 
{Crescent  City  Live  Stock  Co.  v.  Biftchers  Union,  120  IT.  S. 
141.)    Some  states  have  the  same  rule  and  in  Georgia  it  has 
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been  extended  to  an  ex  parte  order  granting  an  injunction 
and  appointing  a  receiver  pendente  lite.  {Short  c&  Co.  v. 
Spragins,  Buck  cfe  Co.,  104  Ga.  628  ;  Spring  v.  Jiesorey  12 
B.  Mon.  551,  555  ;  GriJU  v.  Sellars,  4  Bev.  &  Bat.  176 ; 
Whitney  v.  Peckham^  15  Mass.  243 ;  Herman  v.  Brookerhoff^ 
8  Watts.  240.)  We  find  no  case  in  this  state  wiiere  tlie  effect 
of  a  judgment  of  a  court  of  superior  jurisdiction  in  this 
regard  has  been  passed  upon,  although  it  has  been  held  that  a 
judgment  rendered  by  a  justice  of  the  peace  and  subsequently 
revei-sed  upon  appeal  is  not  conclusive,  but  only  priraa  facie 
evidence  of  probable  cause.  {Burt  v.  Place^  4  Wend.  591 ; 
Nicholson  V.  Sternbe?*g,  61  App.  Div.  51.)  In  Palmer  v. 
Avery  (41  Barb.  290)  the  prevailing  opinion  went  farther 
than  the  point  decided,  which  was  that  the  trial  judge  prop- 
erly ruled  that  a  judgment  rendered  by  a  justice  of  the  peace, 
although  reversed  on  appeal,  is  prima  facie  evidence  of 
probable  cause. 

The  injunction  order  in  question  was  made  by  a  court  of 
superior  jurisdiction,  but  it  was  not  a  final  judgment.  It  was 
a  temporary  and  provisional  order  resting  in  the  sound  discre- 
tion of  the  court  and  made  to  hold  matters  in  statu  quo  until 
a  trial  on  the  merits  could  be  had.  It  might  be  in  force  for  a 
month  or  for  years,  but  it  could  last  only  until  final  judgment 
was  pronounced,  and  if  preventive  relief  were  then  denied 
the  injunction  would  fall  of  its  own  weight.  Such  an  order 
differs  from  a  final  judgment  in  many  respects.  It  has  no 
element  of  finality.  It  is  not  a  bar,  except  under  peculiar 
circumstances.  It  is  not  conclusive  evidence  of  the  facts 
recited  therein.  It  is  not  a  writ  of  right  but  of  discretion. 
If  the  facts  make  ont  a  prima  facie  case,  even  if  they  are 
stoutly  denied,  the  court  frequently  allows  the  injunction  to 
stand,  so  that  the  property  or  right  affected  may  remain 
unchanged  until  the  trial.  When  granted  after  a  hearing  it 
is  upon  affidavits  only,  with  no  opportunity  to  confront  or 
crosfr^xamine  the  witnesses.  Neither  common-law  evidence 
nor  common-law  methods  are  resorted  to  for  the  purpose  of 
ascertaining  the   facts.      The  order    may    be    modified   or 
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vacated  before  final  judgment  by  the  judge  who  made  it,  and 
"  its  sole  duty  is  to  preserve  the  subject  of  the  controversy  in 
its  then  existing  condition,  without  determining  any  ques- 
tion of  right."  A  final  judgment  on  the  other  hand  is  the 
end  of  tlie  controversy  and  is  as  binding  upon  the  court 
wliich  made  it  as  it  is  upon  the  parties.  So  long  as  it  stands 
it  settles  the  facts  and  the  law  of  the  case  beyond  controversy 
in  any  other  proceeding  between  the  same  parties.  Even  if 
manifestly  wrong,  it  must  be  respected  and  obeyed  as  if  it 
were  right,  unless  reversed  upon  appeal.  It  docs  not  adjudi- 
cate for  a  temporary  purpose  in  order  to  preserve  the  subject 
of  the  action,  but  finally  and  for  all  time.  As  an  order  for  a 
temporary  injunction  requires  but  a  prima  fade  case,  we 
think  it  is  o\\\y  prima  facie  evidence  of  probable  cause. 

Probable  cause  is  always  a  question  of  law  for  the  court,  to 
be  decided  outright  if  there  is  no  conflict  in  the  evidence, 
otherwise  by  instructing  the  jury  as  to  what  facts  if  found 
will  establisli  a  want  of  probable  cause.  In  the  case  now 
before  us  the  trial  judge  decided  that  probable  cause  existed 
and  although  he  gave  a  wrong  reason  for  his  decision,  we 
think  his  conclusion  was  right.  The  prima  facie  case  made 
out  by  the  order  granting  the  injunction  was  not  overcome  by 
the  other  evidence  introduced  by  the  plaintifiFs.  The  case 
presented  by  them  in  the  state  court,  so  far  as  the  question  of 
probable  cause  is  concerned,  differed  in  no  controlling  feature 
from  that  presented  to  the  Federal  court  when  the  injunction 
was  granted.  Aside  from  the  alleged  infringement  of  the 
registered  trade  mark,  there  was  still  a  prima  facie  case  of 
infringement  of  the  common-law  tnuJe  mark.  While  some 
new  facts  were  proved,  it  did  not  appear  that  they  were  known 
to  the  defendant  when  he  applied  for  the  injunction.  With 
some  difference  in  detail,  there  was  a  general  re8cni1)lance  in 
the  size,  color  and  appearance  of  the  cough  drops  and  pack- 
ages used  by  the  respective  parties.  Tlie  defendant  had  used 
liis  design  in  substantially  the  same  form  f<>r  nearly  twenty 
years  until  it  had  become  generally  known  as  his  property. 
It  had  been  protected  by  the  judgments  and  orders  of  both 
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state  and  Federal  courts  in  many  cases.  The  following 
instances,  ranging  from  1882  to  1894,  show  the  method  of 
infringing  the  use  of  the  letters  "  S.  B."  on  cough  drops  and 
packages,  resorted  to  by  other  parties,  which  were  restrained 
by  the  courts: 

"  S.  r."  used  by  J.  Lutted  &  Co. ;  "  T.  C."  used  by  Thomas 
Candy  &  Co. ;  "  Smyth  Brothers  S.  B.  Cough  Syrup,"  used 
by  Vary  &  Neff ;  "  Schmidt  Brothers  S.  C.  Cough  Drops," 
used  by  George  Schuster ;  "  S.  B."  used  by  William  &  George 
Smith  ;  "  P.  M."  used  by  the  firm  of  Peres  &  Mendelsohn  ; 
"  B.  B."  used  by  Bird  Brothers. 

In  each  of  these  cases,  as  well  as  others  not  here  mentioned 
but  included  in  the  moving  papers  before  the  Federal  court, 
there  was  the  usual  effort  to  imitate  in  gcTieral  appearance  and 
yet  vary  in  details  easily  overlooked  by  a  purchaser. 

The  cough  drops  of  the  plaintiffs  were  substantially  the 
same  in  size,  color  and  form  as  those  of  the  defendant.  They 
were  stamped  on  one  side  "  B.  &  S."  surrounded  by  a  circle, 
and  on  the  other  "  B.  &  S."  with  a  bar  above  and  below. 
Those  of  the  defendant  were  stamped  on  one  side  "  S.  B." 
with  a  bar  above  and  below,  and  on  the  other  with  a  star  of 
five  points  surrounded  by  a  circle.  The  packages  used  by  the 
parties  looked  alike  but  varied  somewhat  in  design.  On  either 
end  of  the  defendant's  package  was  printed  "  5  cents"  and  on 
one  side  "  Price  5  cents,"  while  upon  either  end  of  those  of 
the  plaintiffs  was  printed,  "  Price  5  cents."  On  the  bottom 
of  both  was  printed  matter  identical  in  some  respects  and  con- 
veying the  same  meaning  in  all  respects.  Other  resemblances 
are  as  follows  :  ''  Cough  B.  &  S.  Drops,"  instead  of  "  Cough 
Drops ;"  "  The  only  genuine  liave  the  letters  B.  &  S.  stamped 
on  both  sides  of  the  drop,"  instead  of  "  S.  B.  stamped  on  each 
drop;"  "The  original  cough  B.  &  S.  drops,"  instead  of 
"  Smith  Brothers  S.  B.  cough  drops."  There  were  points  as 
to  whicli  there  was  no  resemblance  and  the  strongest  evi- 
dence of  an  apparent  intent  to  imitate  was  in  the  general 
appearance. 

The  defendant's  registration  of  the  letters  "S.   B."   was 
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prima  facie  evidence  of  his  common-law  right.  (U.  S.  Trade- 
mark Statute,  approved  March  3rd,  1881,  §  7.)  He  pre- 
sented to  the  Federal  court  the  foregoing  facts  with  other  evi- 
dence tending  to  show  an  infringement  of  his  rights  by  the 
plaintiflEs,  and  so  far  as  appears  he  presented  it  fairly  and  pro- 
duced all  he  had  bearing  upon  the  subject.  He  gave  notice 
of  his  application  for  an  injunction  and  the  plaintiflFs  appeared 
and  opposed.  After  hearing  both  sides  the  court  granted  the 
injunction  asked  for,  saying  in  its  opinion,  which  is  part  of 
the  record  in  the  Federal  courts  although  not  in  ours,  tliat 
"in  view  of  all  the  circumstances;  in  view  of  the  almost  lit- 
eral copying  of  a  part  of  complainant's  directions,  the  use  of 
these  letters  in  this  manner  constitutes  an  infringement." 

An  inspection  of  the  cough  drops  and  packages  of  both  par- 
ties submitted  to  us  as  part  of  the  evidence  taken  upon  the 
trial,  shows,  better  than  any  written  description  can,  a  strong 
resemblance  in  some  respects  with  as  strong  a  diflEerence  in 
others.  "  It  is  not  necessary,"  as  we  have  said,  "  that  the 
symbol,  figure  or  device  used  or  printed  and  sold  for  use, 
should  be  a  fac-simiU^  a  precise  copy  of  the  original  trade 
mark,  or  so  close  an  imitation  that  the  two  cannot  be  distin- 
guished except  by  an  expert,  or  upon  a  critical  examination 
by  one  familiar  with  the  genuine  trade  mark.  If  the  false  is 
only  colorably  diflferent  from  the  true ;  if  the  resemblance  is 
such  as  to  deceive  a  purchaser  of  ordinary  caution ;  or  if  it  is 
calculated  to  deceive  the  careless  and  unwary  and  to  thus 
injure  the  sale  of  the  goods  of  the  proprietor  of  the  trade 
mark,  the  injured  party  is  entitled  to  relief.  Neither  is  it 
necessary  to  establish  a  guilty  knowledge  or  fraudulent  intent 
on  the  part  of  the  wrongdoer.  It  is  sufficient  that  the  propri- 
etary right  of  the  party  and  its  actual  infringement  is  shown." 
{Colman  v.  Crump,  70  N.  Y.  573,  578.) 

Tlie  burden  of  proof  was  upon  the  plaintiffs  to  establish  a 
want  of  probable  cause,  but  we  tliink  their  own  evidence 
shows  that  the  defendant  had  probable  cause  to  commence 
the  action  and  procure  the  injunction,  because  the  packages 
and  drops  of  the  plaintiffs  resetnbled  his  own  so  closely  atf  to 
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be  "calculated  to  deceive  the  careless  and  unwary."  The 
average  purchaser  would  not  know  the  difference. 

We  are  asked  to  affirm  the  order  of  the  Appellate  Division 
upon  the  ground  that  the  trial  court  erred  in  some  of  its  rul- 
ings relating  to  evidence.  We  have  examined  the  exceptions 
relied  upon,  but  are  of  the  opinion  that  if  the  ruling  had  been 
the  other  way  in  each  instance,  the  substantial  facts  which 
control  the  question  of  law  as  to  probable  cause  would  have 
remained  unchanged.  As  the  plaintiffs  failed  to  show  a  want  of 
probable  cause,  they  failed  utterly,  and  the  order  of  the  Appel- 
late Division  granting  them  a  new  trial  must  be  reversed  and  the 
judgment  of  the  trial  court  affirmed,  with  costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Werner,  JJ.,  concur. 

Order  reversed. 


Excelsior  Terra  Cotta  Company,  Appellant,  v.  Dudley  S. 
Harde  et  al.,  Respondents. 

1.  Interest — Extent  of  Modification  of  Rule  as  to  Unliquidated 
Demands.  While  the  old  common-law  rule  has  been  modified,  which 
required  that  a  demand  should  be  liquidated,  or  its  amount  ascertained, 
before  interest  could  be  allowed,  the  extent  of  its  modification  is  that  if 
the  amount  due  is  capable  of  being  ascertained  by  mere  computation,  the 
allowance  of  interest  is  proper. 

2.  Same.  Where  the  court,  upon  the  trial  of  an  action  to  foreclose  a 
mechanic's  lien,  found  tiiat  there  were  defects  in  the  work  done  and 
delay  in  performance,  allowed  a  certain  sum  upon  the  defendants'  coun- 
terclaim for  the  damages  caused  thereby,  disallowed  the  plaintiff's  claim 
for  extra  work  and  then  directed  judgment  in  his  favor  with  interest  for 
the  difference  between  the  payment  called  for  by  the  contract  and  the 
amount  allowed  upon  defendants'  counterclaim,  the  allowance  of  interest 
is  erroneous  for  the  reason  that  the  contract  price  was  subject  to  a  reduc- 
tion for  damages,  incapable  of  being  ascertained  as  to  amount  and  the 
claim  for  extra  work  was  in  dispute. 

Excelsior  Terra  Cotta  Co.  v.  Harde,  90  App.  Div.  4,  affirmed. 

(Argued  February  3,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  first  judicial  department,  entered  March 
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2,  1904,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  action  was  brought  to  foreclose  a  mechanic's  lien,  filed 
for  work  done  and  materials  furnished  under  a  contract 
between  the  plaintiff  and  the  defendants.  The  complaint  set 
up  the  contract,  which  called  for  a  payment  of  $6,600  ; 
alleged  its  full  performance  and  clain:ed  to  recover,  in  addi- 
tion to  the  contract  price,  for  extra  work  done  of  the  alleged 
value  of  $1,100.  The  answer  denied  the  allegations  as  to 
performance  and  as  to  extra  work,  and  demanded,  by  way  of 
counterclaim,  a  large  sum  of  money  for  the  damage  occasioned 
by  defective  work  and  by  delay  in  performance.  The  trial 
court  found  that  there  were  defects  in  the  work  done  and 
delay  in  performance ;  allowed  $2,000  to  the  defendants  for 
the  damage  sustained  thereby  and  disallowed  the  amount 
claimed  for  tlie  extra  work  done.  Upon  the  amount  for 
which  judgment  was  directed,  interest  was  allowed.  The 
Appellate  Division,  in  the  first  department,  affirmed  the  judg- 
ment, with  a  modification,  striking  out  the  amount  allowed 
for  interest  and,  by  reason  thereof,  the  plaintiff  has  appealed 
to  this  court. 

Charles  Coleman  Miller  for  appellant.  The  judgment  in 
plaintiff's  favor  was  proper  because,  in  spite  of  the  amount 
allowed  to  the  defendants  on  their  counterclaim,  the  evidence 
showed  an  acceptance  of  plaintiff's  material  by  defendants, 
and  the  court  found  such  acceptance.  {Doi/ischl'e  v.  li,  Ji. 
Co.,  26  X.  Y.  Supp.  840  ;  Boiiwell  v.  Aiild,  9  Misc.  Kep.  65 ; 
Corser  v.  Rmsell,  20  Abb.  [X.  C]  316 ;  Gray  v.  Bartmi,  55 
N.  Y.  68 ;  G.  Mfg,  Co.  v.  Scale,  3  App.  Div.  515 ;  Fkck  v. 
liaxi,  9  App.  Div.  43 ;  Kissanb  v.  Klssam,  21  App.  Div. 
142;  Burro^os  \.  Dickinson,  115  X.  Y.  672.)  The  claim 
was  liquidated.  {Sweeney  \\  City  of  New  York,  173  X.  Y. 
414;  Shan  v.  Baird,  1(;2  X.  Y.  327  ;  Porter  v.  Swan,  14 
Misc.  Rep.  406  ;  156  X.  Y.  701 ;  Iladen  v.  Coleman,  73  X.  Y. 
567;  Stout  y.  Jones,  9  X.  Y.  S.  E.  570;  120  X.  Y.  638. 
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Smith  V.  Alker,  102  N.  Y.  87 ;  McMahon  v.  N,  Y,  ik  E,  R. 
R.  Co.,  20  K  Y.  463.) 

Nailian  Ottinger  for  respondents.  Plaintiff's  claim  was 
unliquidated  and  subject  to  a  reduction  of  $2,000  for  plain- 
tiff's breach  of  contract  which  was  also  unliquidated  and, 
therefore,  no  interest  can  be  allowed.  {Delafield  v.  Village 
of  Westfield,  41  A  pp.  Div.  24  ;  169  N.  Y.  582  ;  Sweeney  v. 
City  of  New  Tori',  173  N.  Y.  414.)  Interest  should  not 
have  been  allowed,  as  the  only  demand  for  payment  included 
large  illegal  claims,  and  was  for  $3,100  more  than  plaintiff 
was  entitled  to.  {Cutter  v.  Mayor,  etc.,  02  N.  Y.  166  ;  Deej*- 
ing  V.  City  of  Neio  York,  51  App.  Div.  402 ;  Carpenter  v. 
City  of  Nexo  York,  44  App.  Div.  230.)  As  upon  tlic  facts 
found  by  the  court  plaintiff  was  entitled  to  no  judgment 
whatsoever,  the  award  of  interest  was  properly  stricken  out. 
(Spejice  V.  Hani,  163  N.  Y.  225  ;  Mitchell  v.  Williavia,  80 
App.  Div.  527  ;  D'Amato  v.  Gentile,  54  App.  Div.  625 ;  173 
X.  Y.  596  ;  Smith  v.  liuggiero,  52  App.  Div.  382  ;  173  N.  Y. 
614  ;  Anderson  v.  Peterit,  S(j  Ilun,  600  ;  Hal  lister  v.  Mott, 
132  X.  Y.  18 :  Uaiokim  v.  Connor,  X.  Y.  L.  J.  March  1, 
1900  ;  Weeks  v.  iTlirien,  141  N.  Y.  199  ;  Byron  v.  Low,  109 
N.  Y.  291 ;  O'Brien  v.  Mayor,  139  N.  Y.  543.) 

Gray,  J.-  I  think  that  the  reduction  as  to  interest  was 
right.  The  plaintiff's  claims  were,  under  the  circumstances, 
unliquidated.  They  were,  in  fact,  upon  qnantum  meruit. 
The  finding  of  the  trial  court  established  that  the  claim  under 
the  contract  was  subject  to  a  reduction,  because  of  defective 
and  dilatory  performance,  to  the  extent  of  nearly  one-third  of 
its  amount;  while  the  claim  for  extra  work  was  wholly  disal- 
lowed. The  case  comes  within  the  authority  of  Delafield  v. 
Village  of  Westfield,  (41  App.  Div.  24,  affM  without  opinion, 
169  N.  Y.  582) ;  where  the  plaintiff's  claim,  which  was,  in 
part,  upon  contract  and,  in  part,  for  extra  work,  was  reduced 
by  an  award  of  damages  for  failure  in  performance.  The 
Appellate  Division,  there,  held  that,  as  the  amount,  when 
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ascertained,  was  subject  to  a  reduction  for  damages  sustained 
by  the  defendant  for  improper  performance  of  the  work  and 
the  amounts  due  for  extra  work  could  only  be  ascertained  by 
proofs,  the  plaintiff's  claims  were  unliquidated  and  tliat, 
therefore,  interest  was  not  recoverable.  That  case,  as  an 
authority,  was  not  questioned  in  Sweeny  v.  City  of  New 
Yorkj  (173  N.  Y.  414),  upon  which  this  appellant  relies.  On 
the  contrary,  being  referred  to,  it  was  shown,  in  the  opinion, 
how  the  two  cases  differed.  In  the  case  then  under  considera- 
tion, it  was  observed  that  the  claim  was  not  so  peculiar  in  its 
character,  as  to  take  it  out  of  the  general  rule,  and  that  the 
amount  due  to  the  plaintiff  was  a  mere  matter  of  computation. 
Referring  to  the  Village  of  WestfieUTs  case,  it  was  pointed 
out  that  the  plaintiff's  claim  there  was  subject  to  reduction 
for  damages,  caused  by  breach  of  contract  and  by  improper 
performance,  and,  as  the  defendant's  set-off  was  unliquidated, 
the  plaintiff's  remedy  was,  necessarily,  dependent  upon  the 
amount  of  the  set-off. 

While  the  old  common-law  rule  has  been  modified,  which 
required  that  a  demand  should  l>e  liquidated,  or  its  amount 
ascertained,  before  interest  could  be  allowed,  the  extent  of  its 
modification  is  that  if  the  amount  due  is  capable  of  being  ascer- 
tained by  mere  computation,  the  allowance  of  interest  is  proper. 
(See  Gray  v.  Central  R.  R.  Co,  ofN,  J,  157  N.  Y.  483.) 

In  this  case  that  was  not  possible,  when  the  contract  price 
was  subject  to  a  reduction  for  damages,  incapable  of  being 
ascertained  as  to  amount  and  when  the  claim  for  extra  work 
was  in  dispute. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment, 
with  costs. 

O'Briex,  Bartlett,  IIaight  and  Werner,  JJ.,  concur; 
CuLLEN,  Ch.  J.,  and  Yann,  J.,  absent. 

Judgment  affirmed. 
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Nellie  Post,  Appellant,  v.  Katharine  E.  Moobe,  Respondent. 

Will  — When  Clause  Requesting  Legatee  and  Executrix  to  Pat 
AN  Annuity  to  a  Thikd  Person  Does  Not  Create  or  Charge  a  Trust 
UPON  Testator's  Estate.  Where  a  testator  devised  and  bequeathed  all 
of  his  property  to  his  \vife  and  her  heirs  and  assigns,  absolutely,  and 
appointed  her  sole  executrix  to  control  and  administer  the  estate,  and  a 
separate  clause  of  the  will  stated  that  "  It  is  my  wish  and  desire  that  my 
said  wife  shall  pay  the  sum  of  three  hundred  dollars  a  year  to  my  sister- 
in-law  *  *  *,"  such  clause  conveys  nothing  to  her,  but  is  the  expres- 
sion of  a  wish  only  on  the  part  of  the  testator  and  does  not  create  or 
charge  such  a  trust  upon  the  estate  as  will  support  an  action  by  her  to 
enforce  it  and  a  demurrer  to  the  complaint  therein  is  properly  sustained. 

Bfst  V.  Moore,  89  App,  Div.  613,  affirmed. 

(Submitted  February  8,  1905;  decided  February  21,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1903,  which  affirmed  a  final  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  R.  Bronk  for  appellant.  The  construction  of  the 
will  at  bar  claimed  by  plaintiff,  viz.,  that  the  defendant  took 
the  estate  of  the  testator,  coupled  with  an  obligation  imposed 
upon  her  to  pay  plaintiff  $300  per  year,  is  the  only  proper 
construction  thereof.  {Phillips  v.  Phillips^  112  N.  Y.  197  ; 
CoUister  v.  Fa&aitt,  163  N.  Y.  281 ;  Taggart  v.  Murray,  53 
N.  Y.  236  ;  Van  lloym  v.  Campbell,  100  N.  Y.  287;  People 
ex  rel,  Ma^mi  v.  Mc  Clave,  99  N.  Y.  83 ;  Crozier  v.  Bray, 
120  N.  Y.  366 ;  Goodioin  v.  Coddington,  154  N.  Y.  283 ; 
Weeks  v.  CornweU,  104  N.  Y.  325,  337 ;  CUy  v.  Wood,  153 
N.  Y.  134 ;  Brasher  v.  Marsh,  15  Ohio  St.  103.) 

Charles  Edward  Souther  for  respondent. 

O'Bbien,  J.  The  courts  below  have  unanimously  sustained 
a  demurrer  to  the  complaint  on  the  ground  that  it  did  not 
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state  a  cause  of  action.  The  action  is  plainly  one  to  procure 
a  judicial  construction  of  a  will  and  to  procure  a  judgment 
tliat  the  plaintiff  is  entitled,  under  the  provisions  of  the  will, 
to  a  legacy  or  a  charge  in  her  favor  upon  the  estate  disposed 
of  by  the  will,  or  to  procure  a  judgment  that  the  will  creates 
a  trust  in  her  favor.  It  is  alleged  that  the  defendant's  hus- 
band, William  T.  Moore,  died  leaving  a  will  which  was 
annexed  to  the  complaint  and  made  a  part  thereof.  It  is 
alleged  that  the  will  was  admitted  to  probate  and  letters  testa- 
mentary issued  to  the  defendant  as  executrix,  and  that  she 
duly  qualified. 

The  prayer  for  judgment  is  that  the  defendant  be  adjudged 
to  have  received  all  the  property  devised  and  bequeathed  to 
her  by  the  will,  in  trust  and  impressed  with  a  charge  to  pay 
the  plaintiff  the  sum  of  three  hundred  dollai*s  per  year  from 
May  19,  1897 ;  that  the  defendant  may  be  adjudged  to  pay 
the  same  to  this  plaintiff  with  interest  upon  each  yearly  install- 
ment thereof  of  three  hundred  dollars  for  each  year,  from 
and  since  May  19,  1897,  when  the  said  amounts  respectively 
became  due  and  payable  and  that  the  plaintiff  may  liave  judg- 
ment therefor  and  that  it  may  be  further  adjudged  that  the 
defendant  pay  plaintiff  each  year  hereafter  for  and  during  her 
life  the  sum  of  three  hundred  dollars  and  that  all  said  sums  of 
money  so  found  due  and  to  become  due  the  plaintiff  shall  be 
adjudged  to  be  a  charge  upon  all  the  property  of  every  kind 
and  nature,  received  by  the  defendant  from  said  testator  by 
and  under  his  said  will,  and  that  the  plaintiff  may  have  such 
other  and  further  relief  in  the  premises  as  may  be  just  and 
equitable. 

It  appears  upon  the  face  of  the  complaint  that  the  provi- 
sions of  the  will,  which  are  at  the  foundation  of  the  action, 
are  as  follows : 

"  Item  second.  I  give,  devise  and  bequeath  all  my  property, 
both  real  and  personal,  in  whatsoever  place  it  may  be,  to  my 
beloved  wife  Katharine  Elizal)eth  Moore  to  have  and  to  hold 
the  same,  to  herself  the  said  Katharine  Elizabeth  Moore  and 
to  her  heirs  and  assigns  absolutely  and  forever." 
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"  Item  fourth.  It  is  my  wish  and  desire  that  my  said  wife 
shall  pay  tlie  sum  of  three  hundred  dollars  a  year  to  my  sister- 
in-law  Miss  Nellie  Post." 

The  plaintiflE  claims  that  the  fourth  item  of  the  will,  quoted 
ahove,  creates  a  trust  or  charge  upon  the  estate  in  her  favor 
and  that  she  is  entitled,  under  the  provisions  of  the  will,  to  he 
paid  three  hundred  dollars  per  year,  and  the  purpose  of  the 
action  was  to  procure  a  judgment  for  the  moneys  that  she 
claims  had  accrued  in  her  favor  prior  to  the  commencement 
of  the  action  and  to  secure  her  right  to  the  same  in  the  future 
during  her  life.  It  is  manifest  that  unless  this  provision  of 
the  will  secured  to  her  the  right  to  the  payment  of  three  hun- 
dred dollara  per  year  from  the  estate  that  no  cause  of  action  is 
stated  in  the  complaint  and  the  courts  below  were  right  in 
sustaining  the  demurrer. 

The  learned  counsel  for  the  plaintiff,  in  his  brief  submitted 
to  this  court,  contends  that  the  plaintiff  is  entitled  upon  a 
proper  construction  of  the  will  to  the  relief  demanded  in  the 
complaint.  In  support  of  his  contention  he  relies  principally 
upon  the  case  of  Collister  v.  Fdssltt  (163  N.  Y.  281).  In 
that  case  the  effect  of  a  similar  provision  in  a  will  was  the 
subject  of  discussion  and  the  decision  was  reached  by  a  major- 
ity of  the  court,  which,  at  first  view,  would  seem  to  be  favor- 
able to  the  plaintiff's  contention.  It  will  be  observed  that  the 
case  of  CoUister  v.  Fassitt  was  decided  by  the  same  court  that 
decided  the  case  at  bar.  In  the  former  case  the  judgment 
was  unanimously  in  favor  of  the  plaintiff,  while  in  the  pres- 
ent case  it  is  unanimous  in  favor  of  the  defendant,  or,  in  other 
words,  the  two  decisions  are  directly  in  opposition  to  each 
other.  Therefore,  it  must  be  that  there  is  some  sound  dis- 
tinction between  the  two  cases,  and  that  distinction  was 
pointed  out  by  the  learned  judge  at  Special  Term  who  decided 
the  case  at  bar.  lie  said  that  in  the  Collister  case  there  was 
no  direct  bequest  in  the  corresponding  provision  of  the  will 
to  the  testator's  wife  of  all  of  the  estate.  He  was  perfectly 
correct  in  the  statement  that  the  will  in  question  gave,  devised 
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and  bequeathed  all  the  testator's  property,  both  real  and  per- 
sonal, to  his  wife,  the  defendant,  to  have  and  to  hold  the  same 
to  her  and  her  heire  and  assigns  absolutely  and  forever  with 
the  wish  and  desire  tliat  this  wife  should  pay  the  sum  of  three 
hundred  dollars  a  year  to  the  plaintiff,  and  he  held  that  the 
gift  was  not  qualified  by  the  provision  in  reference  to  the 
plaintiff,  and  that  no  trust  or  power  in  trust  in   favor  of 
the  plaintiff  was  created  by  the  will,  and  he  cited  in  support 
of   this  view  the  following  cases :    Fooae  v.  Whitmore  (82 
N.  r.  405) ;  Clarke  v.  Leujpp  (88  N.  Y.  228) ;  Lawrence  v. 
Coohe  (104  N.  Y.  632) ;  Matter  of  Gardner  (140  N.  Y.  122) ; 
Clay  V.  Wood  (153   N.  Y.  134),  and  Baiizer  v.  Bamer  (156 
N.  Y.  429).     On  the  authority  of  these  cases  the  demurrer  to 
the  complaint  has  been  sustained   by  the  courts  below.     I 
think  the  decision  was  right  and  in  accordance  with  settled 
principles  of  law.     This  case  differs  from  Colluter  v.  Fassitt 
not  only  in  the  particulars  mentioned  by  the  learned  judge  at 
Special  Term  but  also  in  other  respects.     In  the  case  referred 
to  much  stress  was  laid  upon  the  fact  that  the  provision  in 
favor  of  the  plaintiff,  who  prosecuted  that  action,  appeared 
first  in  the  will,  but  aside  from  that  I  think  it  is  manifest  from 
the  language  of  the  prevailing  opinion  that  the  case  turned 
very  largely  upon  facts  and  circumstances  which  appeared  in 
the  record  delwrs  the  will  itself.     In  that  case  all  the  facts 
and  circumstances  were  shown,  and  it  seems  that  the  court 
came  to  the  conclusion  that  it  was  the  intention  of  the  testator 
to  create  a  trust.     At  all  events  it  was  so  held. 

It  will  be  seen  that  the  cases  cited  by  the  learned  court 
below  at  Special  Term  were  cited  in  this  court  and  fully  dis- 
cussed in  the  case  of  Collister  v.  Fassitt.  While  I  felt  very 
clear  that  that  case  should  have  been  decided  the  other  way, 
I  think  it  should  be  followed  so  far  as  it  is  supported  by  princi- 
ple and  authority.  My  own  views  were  fully  expressed  in 
the  minority  opinion  in  that  case  and  I  think  they  are  applica- 
ble to  and  control  the  case  at  bar.  This  case,  it  must  be 
remembered,  arises  upon  a  demurrer  to  the  complaint,  which 
rests  upon  the  ground  that  no  cause  of  action  is  stated.     The 
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question  is,  therefore,  free  from  the  extraneous  facts  which 
seemed  to  have  had  some  influence  in  the  decision  of  CoUister 
V.  I^assitt,  since  such  facts  were  fully  stated  and  discussed  in 
the  opinion.  I  can  add  nothing  to  the  discussion  of  the  ques- 
tion that  is  to  be  found  in  that  case,  except  to  call  attention 
to  the  principles  that  control  such  questions  as  found  in  the 
elementary  books  on  wills. 

In  Rediield  on  Wills  (Vol.  2,  p.  423,  2d  ed.)  the  principle  is 
stated  in  these  words : 

"It  is  well  said  by  Mr.  Jarman  that  the  courts,  at  some 
periods,  have  gone  almost  to  an  absurd  length,  in  construing 
the  slightest  intimation  of  a  desire  to  have  the  avails,  or  any 
part  of  the  avails  of  a  legacy  or  devise  appropriated  in  a  par- 
ticular manner  by  the  devisee  or  legatee,  into  an  obligatory 
trust  for  that  purpose ;  and  this  learned  and  prudent  writer 
suggests^ the  propriety  of  always  accompanying  such  expres- 
sions of  wish  or  desire  on  the  part  of  testators,  with  the 
explicit  declaration,  that  nothing  obligatory  is  intended.  This, 
we  think,  is  what  is  always  intended  by  testators,  in  the  use 
of  these  hortatory  expressions  in  their  wills,  toward  the  recip- 
ients of  their  bounty.  Thei-e  is  scarcely  one  man  in  a  thou- 
sand who  would,  in  such  cases,  use  any  such  indefinite  and 
optional  forms  of  expression  toward  those  whom  he  expected 
to  assume  a  binding  duty  and  obligation  to  others  in  regard 
to  the  corpus  or  the  income  of  the  bequest.  He  uses  such 
precatory  words,  because  he  desires  to  leave  it  to  the  discre- 
tion of  the  donee,  and  if  he  intended  to  control  that  discre- 
tion, he  would  adopt  very  diflferont  language.  So  that,  prob- 
ably, in  nine  cases  out  of  ten,  where  the  courts  have  raised  a 
trust  out  of  such  mere  words  of  wish  and  exhortation,  it  has 
been  done  contrary  to  the  expectation  of  the  testator,  and 
more  out  of  regard  to  the  moral,  than  the  legal  duty,  of  the 
donee.  And  we  are  happy  to  perceive,  in  the  later  English 
cases,  a  disposition  to  return  to  this  obvious  and  natural  con- 
struction of  the  words  of  the  will,  in  these  respects,  and  to 
-leave  the  results  of  misplaced  confidence,  where  all  such  con- 
sequences properly  rest,  with  the  parties  concerned." 
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In  Jarman  on  Wills  (Vol.  1,  p.  388)  the  principle  that  con- 
trols such  cases  is  stated  in  these  words : 

"  And  where  the  words  of  a  gift  expressly  point  to  the  abso- 
lute enjoyment  by  the  donee  himself  the  natural  construction 
of  subsequent  precatory  words  is  that  they  express  the  testa- 
tor's belief  or  wish  without  imposing  a  trust." 

In  the  case  at  bar  there  was  an  absolute  gift  by  the  testator 
of  all  his  property  to  the  defendant,, his  wife.  He  gave  noth- 
ing to  the  plaintiff.  lie  expressed  a  wish  that  his  wife  should 
pay  to  her  three  hundred  dollars  a  year,  but  this  was  the 
expression  of  a  wish  only  on  the  part  of  the  testator  and  the 
whole  matter  rested  in  the  discretion  of  the  wife,  who  took 
the  whole  property  absolutely  and  who  was  appointed  execu- 
trix to  control  and  administer  the  estate.  I  think  that  the 
complaint  in  this  case  did  not  state  a  cause  of  action  and  that 
the  demurrer  was  properly  sustained  by  the  courts  below.  It 
follows  that  the  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Bartlett,  IIaioht,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  athrmed. 


PiERSON  E.  Sanford,  Appellant,  v.  The  Village  of  War- 
wick, Respondent. 

Village  Law  — When  Dirb:ctiox  to  Construct  Sidewalk  Is  a 
Consent  Under  Section  162.  A  direction  by  viUage  trustees  to  the 
owner  of  premises  abutting  on  certain  streets  to  construct  a  four-foot 
flag  sidewalk  is  a  consent  to  his  so  doing  within  the  meaning  of  section 
162  of  the  Vilhige  Law  (L.  1897,  ch.  414)  providing  that  whenever  the 
abutter,  with  the  consent  of  tlie,  trustees,  constructs  a  sidewalk  of  stone, 
etc.,  the  board  of  trustees  shall  credit  the  abutter  on  his  assessment 
with  three-quarters  of  the  actual  expense  of  constructing  the  walk; 
or  in  heu  thereof  may  pay  him  one-half  of  such  cost;  and  -where  he 
complies  with  such  direction  he  is  entitled  to  reimbursement  as  provided 
therein  notwithstantiing  the  fact  that  under  the  authority  of  section  161 
the  board  had  previously  resolved  that  the  sidewalks  of  the  village  be 
constructed  by  the  abutting  property  owners  at  their  own  expense;  since 
the  latter  se(;tion  must  be  deemed  to  apply  to  sidewalks  generally,  the 
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former  to  those  constructed  of  the  material  specified  therein  and  of  the 
better  grade,  the  consent  being  required  to  keep  their  cost  within  the 
control  of  the  board  of  trustees. 
JSanfoj'd  v.  Village  of  Warwick,  83  App.  Div.  120,  reversed. 

(Submitted  January  12,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  tlic  Appellate  Division  of  the 
Su])reme  Court  in  the  second  judicial  dei)artment,  entered 
June  2,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J.  Beattle  for  appellant.  The  statute  only  requires  a 
consent  to  the  construction  of  a  sidewalk,  not  a  consent  to  pay 
for  it.  {Matter  of  N.  Y.  cfe  B.  Bridge,  72  N.  Y.  527; 
People  V.  ILjde,  89  N.  Y.  18 ;  People  v.  Board  of  Super- 
visors^ 103  N.  Y.  541 ;  David,  v.  Supre/zie  Lodge,  etc.,  165 
N.  Y.  167  ;  People  ex  rel.  Reynolds  v.  Common  Council^ 
140  N.  Y.  300.)  The  evolution  of  tlie  present  act  of  1897, 
relating  to  the  section  in  question,  from  the  original  act, 
shows  a  well-delined  purpose  on  the  part  of  the  law-making 
power  to  divide  the  expense  of  such  permanent  and  expensive 
improvements  between  the  village  and  the  owner.  (L.  1880, 
ch.  292  ;  L.  1896,  ch.  458.)  The  statute  was  of  general  appli- 
cation to  all  villages  in  the  state  incorporated  under  it,  and 
no  local  custom  or  policy  could  in  any  way  control  its  opera- 
tion. {Frith  V.  Baker^  2  Johns.  327 ;  Woodruff  v.  Mer- 
chants' Bank,  25  Wend.  673  ;  Bowen  v.  Xeu^ell,  8  N.  Y.  190 ; 
Wheeler  v.  ^^ewhold,  16  N.  Y.  302  :  Higyins  v.  Moore,  34 
N.  Y.  417;  Security  Bank  v.  National  Bank,  67  N.  Y. 
463.) 

M.  N,  Kane  for  respondent.  The  construction  sought  by 
appellant  is  forbidden  by  the  plain  language  of  the  sections, 
and  the  reason  assigned  as  the  purpose  of  section   162  is 
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utterly  fallacious  and  without  foundation.  {Hilliei*  v.  Village 
of  Sharon  Springs^  28  Hun,  344.)  The  legislative  history  of 
section  162  shows  that  it  had  no  relation  to  the  power  con- 
ferred upon  village  authorities  to  construct  sidewalks,  but  was 
obviously  designed  to  vest  them  with  additional  discretionary 
power  to  promote  the  building  of  solid  and  better  sidewalks 
than  walks  of  plank  or  other  inferior  material,  whenever  they 
deemed  it  for  the  public  benefit  to  do  so.  (L.  1870,  ch.  291, 
tit.  3,  §  4 ;  L.  1896,  ch.  458 ;  L.  1880,  ch.  292.)  That  the 
legislative  purpose  in  the  enactment  of  section  162  was  to 
confer  additional  discretionary  power  upon  village  boards,  and 
not  to  limit  or  control  the  powers  conferred  by  section  161,  is 
conclusively  shown  by  the  amendment  made  to  this  section 
in  1904.     (L.  1904,  ch.  122,  §  162.) 

Per  Curiam,  The  defendant,  theretofore  organized  under 
a  special  act  of  the  legislature,  in  August,  1901,  reincorporated 
under  the  Village  Law  (Chap.  414,  Laws  of  1897)  and  there- 
upon became  subject  to  all  the  provisions  of  that  statute.  In 
October  of  that  year  the  trustees  of  the  defendant  resolved 
that  the  sidewalks  of  the  village  be  constructed  by  the  abut- 
ting property  owners  at  their  own  expense.  Thereafter  said 
trustees  directed  the  plaintiff  to  lay  a  four-foot  flag  walk  on 
certain  streets  adjoining  his  property  in  said  village.  Under 
this  direction  the  plaintiff  laid  said  walk  and  brought  this 
suit  to  compel  the  defendant  to  credit  him  with  three-quarters 
of  the  cost  thereof  on  his  assessment  for  street  taxes  or  to 
pay  him  one-half  of  said  cost,  the  trustees  of  the  village  hav- 
ing declined  either  to  allow  said  credit  or  make  such  pay- 
ment. The  courts  below  have  held  that  the  plaintiff  was  not 
entitled  to  the  relief  sought. 

The  question  presented  by  this  appeal  is  the  construction  of 
sections  161  and  162  of  the  Village  Law  as  the  law  stood 
before  the  amendment  of  1894.  It  must  be  confessed  the 
proper  interpretation  of  those  sections  is  not  very  clear  and 
that  there  is  some  conflict  between  their  provisions.  By  sec- 
tion 161  the  trustees  of  the  village  are  authorized  to  adopt  one 
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of  three  plans  for  defraying  the  expense  incurred  in  the  con- 
struction of  sidewalks.  They  may  provide  for  their  construc- 
tion at  the  sole  expense  of  the  village  or  at  the  feole  expense  of 
the  abutter,  or  at  the  expense  partly  of  the  village  and  partly 
of  the  abutters.  If  the  plan  adopted  should  impose  either  the 
whole  or  part  of  the  expense  on  the  abutters,  then  in  case  such 
abutter  fails  to  construct  the  sidewalk  as  required  the  trustees 
are  authorized  to  do  the  work  and  assess  the  cost  or  his  proper 
share  thereof  upon  the  abutter.  Section  162  provides  that  when- 
ever the  abutter  with  the  consent 'of  the  trustees  constructs  a 
sidewalk  of  stone,  cement,  brick  or  similar  material  of  the  width 
of  four  feet  or  more,  of  the  value  of  at  least  four  dollais  per 
linear  rod,  said  board  shall  credit  the  abutter  on  his  assessment 
for  street  taxes  with  three-quarters  of  the  actual  expense  of 
constructing  the  walk ;  or  in  lieu  thereof  may  pay  to  him 
from  the  street  fund  of  the  current  year  one-half  of  such  cost. 
It  is  on  this  section  that  the  claim  of  the  plaintiff  rests.  The 
defendant  contends  that  the  direction  of  the  trustees  requir- 
ing the  plaintiff  to  lay  the  sidewalk  was  not  a  consent  thereto 
within  the  terms  of  section  162,  and  that  the  board  having 
previously  adopted  a  general  resolution  that  sidewalks  should 
be  constructed  at  the  expense  of  the  abutters  the  provision  of 
that  section  did  not  apply  to  sidewalks  directed  to  be  laid  in 
pursuance  of  that  resolution.  We  are  not  inclined  to  accede 
to  this  claim.  Section  162  does  not  deal  with  all  sidewalks 
but  only  with  sidewalks  of  a  particular  character  which  would 
be  regarded  as  of  a  better  grade  than  those,  if  not  generally, 
at  least  often  found  in  use.  By  bearing  in  mind  this  distinc- 
tion the  two  sections  can  be  harmonized.  It  was  doubtless 
the  intention  of  the  legislature  to  encourage  the  adoption  of 
the  better  grade  of  sidewalks,  offering  as  an  inducement  to 
the  abutter,  in  case  he  should  construct  such  a  walk,  reim- 
bursement by  the  village  for  a  part  of  the  expense.  On  the 
other  hand,  to  prevent  the  imposition  upon  a  village  of  an  out- 
lay which,  from  its  size  or  other  reasons,  it  could  not  afford,  it 
was  made  a  condition  of  the  abutter's  right  to  reimburse- 
ment that  tb^  sidewalk  should  be  laid  with  the  consent  of 
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the  trustees  of  the  village.  We  think  that  the  provisions  of  the 
section  are  general  and  that  the  intention  of  the  legislature 
was  that,  subject  to  tlie  limitation  of  a  consent  of  the  village 
trustees,  when  the  sidewalk  was  of  the  material,  size  and  cost 
prescribed  in  the  statute  the  abutter  should  in  all  cases  be 
reimbursed  therefor,  either  to  the  amount  of  one-half  of  such 
cost  in  money  or  to  three-quarters  tliereof  in  credit  on  his 
street  taxes.  Tlie  direction  of  the  trustees  tliat  the  plaintiff 
lay  the  sidewalk  was  a  consent  to  his  so  doing  within  the  mean- 
ing of  the  section.  It  follows  that  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight,  Yann 
and  Werner,  JJ.,  concur. 

Judgment  reversed,' etc. 


Charles  Harriman   et    al.,  Respondents,  v.  The  City  of 
Yonkers,  Appellant. 

1.  Streets  — Yon  KERB  (City  of)  — Action  of  Common  Council  in 
Fixing  District  of  Assessment  for  Opening  New  Street  and  in 
Fixing  District  op  Assessment  for  Grading  and  Curbing  Such 
Street  —  When  Latter  Assessment  Is  Not  Erroneous  Because  Not 
Co-extensive  with  First  District.  Where  the  Cv^mmon  council  of  a 
city,  in  an  ordinance  opening  a  new  street  in  accortlance  with  the  pro- 
visions of  the  charter,  fixed  a  district  of  assessment  on  which  the  cost 
of  opening  was  to  be  laid,  and  in  a  subsequent  and  independent  proceed- 
ing in  which,  with  a  differently  constituted  board,  it  directed  the  grading 
and  curbing  of  the  street  and  fixed  a  district  of  assessment  for  that  work, 
which  omitted  two  tracts  of  land  included  in  the  first,  such  omission  does 
not  constitute  bad  faith  and  avoid  the  second  assessment;  since  the 
action  of  the  common  council  which  defined  the  second  district  could  not 
be  concluded  by  the  action  of  its  predecessor  which  defined  the  limits  of 
the  first,  and  the  discrepancy  in  area  between  the  two  assessment  districts 
no  more  proves  that  the  second  district  was  too  limited  than  that  the 
first  was  too  extensive. 

2.  Same  —  When  Assessment  for  Curbing  New  Street  Is  Invalid 
Because  Land  Assessed  Does  Not  Front  on  Such  Street  —  Charter 
of  City  of  Yonkers  (L.  1895,  Ch.  635,  Tit.  7,  §  19).  Where  it 
appears  in  an  action  to  set  aside,  as  a  cloud  upon  plaintiff's  title,  aiz 
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assessment  for  the  construction  of  a  street  in  a  city,  that  eighty-five  per 
cent  of  such  assessment  was  for  grading  and  curbing  a  new  street,  and 
that  no  part  of  the  land  assessed  fronted  on  that  street,  and  it  is  provided 
by  the  charter  of  the  city  (Revised  charter  of  the  city  of  Yonkers, 
L.  1895,  ch.  685,  tit.  7,  §  19)  that  the  expense  of  setting  curbs  shall 
be  assessed  only  upon  lots  of  land  that  front  on  the  street  in  proportion 
to  their  frontage,  the  assessment  is  invalid  and  illegal  to  that  extent,  and 
it  is  immaterial  that  such  irregularity  is  not  stated  in  the  complaint 
where  evidence  of  the  facts  showing  such  invalidity  was  admitted  upon 
the  trial  without  objection,  and  the  point  was  taken  in  consideration  by 
the  trial  court. 
Hamman  v.  City  of  Yonkers,  82  App.  Div.  408,  aflarmed. 

(Argued  January  18,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  19,  1903,  reversing  a  judgment  in  favor  of  defendant 
entered  ujx)n  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Francis  A.  Wiiislow  for  appellant.  In  fixing  the  assess- 
ment district  and  thereby  determining  what  portion  of  the 
city  was  deemed  to  be  benefited  by  the  improvement,  the 
common  couiKsil  exercised  a  discretionary  power,  confided  to 
them  by  the  charter,  which  cannot  be  interfered  with  in  this 
action  unless  they  went  upon  a  rule  wrong  in  law.  (Elwood 
v.  City  of  Rochester^  43  Ilun,  113  ;  122  N.  Y.  236  ;  Kennedy 
v.  City  of  Troy,  77  N.  Y.  493  ;  Hassen  v.  City  of  Rochester^ 
65  N.  Y.  519;  67  X.  Y.  528;  Savage  v.  City  of  Buffalo,  59 
Hun,  606 ;  O'Reilly  v.  City  of  Kingston,  114  N.  Y.  448 ;  Pea- 
plev.  Mayor,  etc.,  63  N.  Y.  291 ;  Copcntt  v.  City  of  Yonkers^ 
83  Hun,  178.)  The  questi(m  raised  for  the  first  time  on 
appeal,  namely,  that  the  assessment  complained  of  is  com- 
posed largely  of  items  of  expense  for  curb  and  gutters  on 
Harriman  avenue,  is  not  raised  by  the  pleadings  herein,  was 
not  urged  at  the  trial,  and  ought  not  to  prevail  here.  {Stapenr 
horst  v.  Wolff,  65  N.  Y.  596 ;  Maf^ks  v.  A\  R.  R.  Co.,  146 
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N.  Y.  181 ;  Volkenning  v.  De  Graaf,  81  N.  Y.  268 ;  Amher9t 
CdUge  v.  Bitch,  151  N.  Y.  282.) 

James  M.  Hunt  for  respondents.  The  arbitrary  and 
absolutely  unjustifiable  action  of  the  common  council  in 
excluding  from  tlie  assessment  district,  establislied  by  it  to 
bear  the  expense  of  regulating  and  grading  Harriman  avenue, 
land  clearly  and  positively  benefited  by  such  proceedings, 
and  declared  by  tlie  same  common  council  to  be  benefited  by 
opening  said  avenue,  vitiates  the  entire  assessment.  {Van- 
derwater  v.  Long  Island  City^  139  N.  Y.  133 ;  Copcuti  v. 
City  of  Yonkers,  83  Hun,  178  ;  Gray  v.  B,  IL  B,  B,  Co,,  72 
App.  Div.  454: ;  ITassen  v.  City  of  Bocliester,  67  X.  Y.  528  ; 
MatUr  of  I\  E,  ScJiool,  75  N.  Y.  324;  Elwood  v.  City 
of  Boehester,  43  Hun,  102;  122  N.  Y.  229;  MacLaury  v. 
Hart,  121  N.  Y.  636 ;  Kennedy  v.  City  of  Troy,  77  N.  Y. 
493.)  The  assessment  upon  plaintiffs'  property  described  in 
the  complaint  is  composed  largely  of  the  expense  for  curb 
and  gutters  on  Harriman  avenue,  and  is  invalid  for  that 
reason.     (L.  1895,  ch.  635.) 

Cullen,  Ch.  J.  The  action  was  brought  to  set  aside,  as  a 
cloud  upon  the  plaintiff's  title,  an  assessment  for  the  construc- 
tion of  Harriman  avenue  in  the  city  of  Yonkers.  When  the 
common  council  of  that  cit}'  determined  to  open  the  avenue 
in  accordance  with  the  provisions  of  the  charter,  it  fixed  a  dis- 
trict of  assessment  on  which  the  cost  of  the  opening  was  to 
be  laid.  When  it  determined  to  improve  tlie  street  by  grad- 
ing and  laying  curbs  and  gutters,  it  again  fixed  a  district  of 
assessment  for  that  improvement.  The  second  district  omit- 
ted two  tracts  of  land  included  in  the  first.  Over  a  year 
elapsed  l)etween  the  resolution  of  the  common  council  which 
directed  the  opening  of  the  street  and  fixed  the  assessment 
district  therefor  and  that  which  directed  the  grading  and 
curbing  of  the  street  and  fixed  the  assessment  district  for  that 
work.  Under  the  charter  one-half  the  number  of  the  board 
of  aldermen  was  elected  each  year,  and  the  personnel  of  the 
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board,  iutermediate  tlie  adoption  of  the  two  resolutions  referred 
to,  had  changed  in  two  or  three  members.  The  plain titf 
cliarged  that  this  change  in  the  assessment  district  was  made 
in  bad  faith  and  avoided  the  assessment. 

We  think  there  was  no  evidence  given  sutBcient  to  establish 
that  charge.  The  two  proceedings  were  entirely  independent, 
and  thd  charter  required  the  common  council  in  each  case  to 
fix  a  district  of  assessment.  It  is  urged  that,  necessarily,  the 
same  property  was  benefited  by  the  construction  of  the  street 
as  was  by  its  opening.  If  that  proposition  should  be  accepted, 
the  discrepancy  in  area  between  the  two  assessment  districts 
no  more  tends  to  prove  that  the  second  district  was  too  limited 
than  that  the  first  was  too  extensive.  The  common  council 
which  defined  the  limits  of  the  second  district  could  not  l)e 
concluded  by  the  action  of  its  predecessor,  which  defined  the 
limits  of  the  first.  {People  ex  reL  N.  E.  Dressed  Meat  (k  W. 
Co,  V.  Eoherts^  155  N.  Y.  408 ;  People  ex  reL  Eckerson  v.  Zun 
del,  157  X.  Y.  513.)  The  land  included  in  the  first  district,  but 
excluded  from  the  second,  was  situated  about  half  a  mile  from 
the  new  street,  the  assessment  district  for  wliich  was  made 
unusually  large,  because  the  object  of  opening  the  street  was 
to  give  access  from  a  large  part  of  the  city  to  a  new  raih'oad 
station.  In  such  a  case  any  determination  of  the  limits  of  an 
assessment  district  must  necessarily  be  to  some  extent  arbi- 
trary. Had  the  omitted  property  been  excluded  from  the 
first  assessment  district  no  one  could  have  asserted  that  the 
action  of  the  common  council  was  erroneous,  much  less  taken 
in  bad  faith.  The  case  does  not  fall  within  the  principle  of 
Copcutt  V.  Yonkers  (83  Hun,  178),  which  was  exceptional  in 
its  features,  and  tlie  learned  judge  at  Special  Term  was,  there- 
fore, correct  in  holding  that  the  allegation  of  the  complaint 
that  the  action  of  the  common  council  was  illegal  and 
oppressive  was  not  made  out. 

It  appeared,  however,  on  the  trial  that  eighty-five  per  cent 
of  the  amount  of  the  assessment,  against  which  the  plaintiff 
seeks  relief,  was  imposed  for  the  expense  of  curbing  and  gut- 
tering the  new  street,  and  that  no  part  of  the  lands  of  the 
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plaintiff  fronted  on  that  street.  By  section  19  of  title  VII  of 
the  charter  (Laws  1895,  chap.  635)  it  is  enacted  that  the 
expense  of  setting  curbs  shall  be  assessed  only  upon  lots  of 
land  that  front  upon  the  street  in  proportion  to  their  frontage. 
To  this  extent  the  assessment  was  clearly  invalid.  In  answer 
to  this  the  appellant  contends  that  no  such  objection  was 
charged  in  the  complaint.  It  is  true  that  this  irregularity  is 
not  expressly  stated  in  tlie  complaint,  though  it  may  be  some 
of  the  allegations  of  that  pleading  are  sutHciently  broad  to 
cover  it.  But  evidence  of  the  fact  showing  the  invalidity  of 
tlie  assessment  in  this  respect  was  admitted  on  tlie  trial  without 
objection,  and  the  point  seems  to  have  been  expressly  taken 
there,  for  the  learned  judge  notices  it  in  his  opinion.  The 
inclusion  in  the  assessment  of  the  cost  of  this  part  of  the  work 
rendered  the  assessment  illegal  either  in  whole  or  part,  and 
for  this  reason  we  think  that  the  Appellate  Division  was  justi- 
fied in  reversing  the  judgment  of  the  trial  court. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  rendered  for  the  plaintiff  on  the  stipulation,  with 
costs. 

Gray,  O'Brien,  Bartlett,  IIaight,  Vann  and  Werner, 
JJ.,  concur. 

Ordered  accordingly. 


IIenry  W.  Vcx)th,   Respondent,  v.  Jamks  C   McEachen, 

Appellant. 

Attorney  and  Clikxt  — Unauthorized  Settlement  of  Claim  for 
Less  Tuah  its  Face  Value  by  Attorney  —  Measure  op  Damages.  In 
Hn  action  against  an  attorney  for  a  wiUf  ul  violation  of  duty  in  settling  a  claim 
Against  an  estate  for  less  than  its  face  value  without  authority,  the  plain- 
tiff must  establish  that  the  settlement  was  unauthorized,  the  validity  of 
the  claim,  and  that  it  was  worth  more  than  the  amount  collected  thereon. 
An  instruction  to  the  jury,  therefore,  that  "when  negligence  has  been 
proved,  if  you  find  there  was  any,  in  (uuisecjuence  of  which  a  client  has 
lost  his  case,  it  is  not  incumbent  upon  the  client  to  show  that  but  for  the 
negligence,  he  would  have  succeeded  in  that  action,"  is  erroneous  in  that 
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i    submitted  the  case  upon  a  wrong  tlieory  and  authorized  the  adoption 
of  a  wrong  measure  of  damages. 

Voolh  V.  McEaclteriy  91  App.  Div.  30,  reversed. 

(Argued  February  1,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 18,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ahram  L  Elkus^  Carlisle  J.  Gleason  and  MelvilU  H. 
Cane  for  appellant.  The  trial  court  committed  reversible 
error  on  the  question  of  damages.  (3  Am.  &  Eng.  Ency.  of 
Law,  391 ;  Staples  v.  Staples^  85  Va.  70 ;  Spiller  v.  David- 
son^ 4  La.  Ann.  171 ;  Neshet  v.  Lawsoii^  1  Ga.  275 ;  Palmer 
V.  Ashley y  3  Ark.  75  ;  Collier  v.  Pidllam^  13  Lea  [Tenn.], 
118 ;  Hooker  v.  ShiicM^ford,  23  Miss.  520  ;  Sedg.  on  Dam. 
[8th  ed.]  §  814;  K  Nat  Bank  v.  F.  Nat.  Bank,  77  N.  Y. 
320;  Matter  of  Cornell,  110  N.  Y.  351;  Blotw.  Boiceav, 
3  N.  Y.  78 ;  Allen  v.  Suydavi,  20  Wend.  321 ;  Phillips  v. 
Rhodes,  2  Col.  App.  548 ;  Qwi7m  v.  Van  Pelt,  56  N.  Y.  417.) 
The  court  erred  in  charging  as  to  the  relations  between  attor- 
ney and  client.  (Turnhull  v.  Banks,  22  App.  Div.  508 ; 
Fletcher  v.  Bishop,  108  N.  T.  25 ;  Case  v.  Carroll,  35  N.  Y. 
385 ;  Ilaiokins  v.  Dumnore,  24  Misc.  Rep.  623 ;  Mason  v. 
Riyig,  2  App.  Div.  322;  Whitehead  v.  Kennedy,  69  N.  Y. 
462 ;  Matter  of  Demurest,  11  App.  Div.  156  ;  N.  M.  L,  Ins. 
Co.  V.  Nelso7i,  103  U.  S.  544 ;  Ilowland  v.  Blake,  97  U.  S. 
624  ;   Young  v.  Du^iale,  109  U.  S.  573.) 

Louis  O.  Van  Doren  and  Hugh  L.  Reavey  for  respondent. 
The  exceptions  taken  by  the  defendant  are  all  either  immate- 
rial or  unsound.  {Barrett  v.  T.  A.  R.  R.  Co.,  45  N.  Y.  628 ; 
Biish  v.  (TBrien,  164  X.  Y.  205;  Lytle  v.  Crawford,  69 
App.  Div.  273.)     There  were  no  errors  in  the  charge  and  the 
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trial  court  rightly  disposed  of  the  requests  to  charge. 
{Smedes  v.  Elm.endoTf^  3  Johns.  185  ;  Whitehead  v.  Kennedy^ 
69  K  Y.  462 ;  Place  v.  Hayward,  117  N.  Y.  487.) 

Haight,  J.  This  action  was  brought  by  the  plaintiff  against 
Iiis  attorney  for  a  breach  of  contract  of  retainer,  alleging  tliat 
without  authority  he  settled  a  claim  of  $840.66  intrusted  to 
him  for  collection  against  the  estate  of  a  deceased  peraon,  for 
the  sum  of  $250,  which  he  converted  to  his  own  use.  The 
defendant,  by  his  answer,  admitted  that  he  was  retained  to 
collect  said  claim  and  that  he  began  an  action  for  that  pur- 
pose, but  upon  obtaining  an  offer  of  $250  he  submitted  the 
same  to  the  plaintiff,  who  authorized  him  to  accept  it,  which 
he  did,  the  plaintiff  executing  an  assignment  and  a  release  of 
the  claim  which  were  acknowledged  before  an  officer  author- 
ized to  take  the  acknowledgment  of  deeds ;  and  that  thereupon 
the  defendant  paid  one-half  of  the  amount  to  a  judgment 
creditor  of  the  plaintiff  pursuant  to  an  order  of  the  court,  and 
that  he  retained  the  balance  for  his  services  pursuant  to  a 
written  agreement  authorizing  him  to  do  so. 

Upon  the  trial  the  question  as  to  whether  the  plaintiff 
rejected  or  authorized  the  acceptance  of  the  offer  of  settle- 
ment was  sharply  litigated,  and  this  question  of  fact  was  sub- 
mitted to  the  jury,  who  found  a  verdict  for  the  plaintiff  for 
the  sum  of  $211.16. 

The  undisputed  facts  are  that  the  defendant  did  settle  the 
claim  for  $250  ;  that  he  was  compelled  to  pay  $125  thereof 
to  a  judgment  creditor  of  the  plaintiff  under  an  order  of  the 
court  and  that  lie  retained  the  other  $125  for  his  costs  and 
expenses. 

In  submitting  th  case  to  the  jury  the  court,  after  giving 
instructions  as  to  the  general  duties  of  attorneys  to  their 
clients,  charged  as  follows :  "  When  negligence  has  been 
proved,  if  you  find  there  was  any  in  consequence  of  which  a 
client  has  lost  his  case,  it  is  not  incumbent  upon  the  client  to 
show  that  but  for  the  negligence,  he  would  have  succeeded  in 
that  action."     To  this  the  defendant  took  an  exception.     The 
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plaintiflf  had  neither  alleged  nor  proved  the  value  of  the  claim 
that  he  caused  to  be  presented  against  the  estate  of  the 
deceased  person  nor  that  it  could  have  been  collected  beyond 
the  sum  of  $250  which  was  received  by  the  defendant  in  the 
settlement  thereof.  The  defendant,  however,  showed  that  the 
claim  had  been  rejected  by  the  administratrix;  that  there  was 
no  memorandum  in  writing  to  use  in  proving  the  claim  at  the 
trial,  and  that  the  estate  of  the  de(?edent  was  insolvent  to  the 
extent  of  over  fifty  per  cent.  The  plaintiff  did  not  allege 
negligence  on  the  part  of  tiie  defendant  nor  was  there  any 
proof  given  tending  to  show  negligence  or  want  of  skill  on  his 
part.  The  charge  was  a  breach  of  duty  in  settling  the  claim 
without  authority  and  in  violation  of  the  instructions  of  the 
plaintiff.  We  think  tliat  the  charge  excepted  to  was  errone- 
ous in  that  it  submitted  the  case  to  the  jury  upon  a  wrong 
theory,  unsupported  by  the  pleadings  or  evidence  and  author- 
ized the  adoption  of  a  wrong  measure  of  damages.  Accord- 
ing to  the  instruction  the  plaintiff  was  not  bound  to  show  that 
his  claim  against  the  estate  of  a  deceased  person  was  valid  or 
worth  more  than  the  $250  collected  thereon.  But  if  the 
defendant  was  negligent  in  settling  the  claim  he  was  liable  for 
the  whole  amount  of  the  claim,  $8i0.6G,  irrespective  of  the 
question  as  to  whether  the  plaintiff  had  been  damaged  in  that 
amount  or  not. 

As  we  have  seen,  the  action  was  for  a  willful  violation  of 
duty  in  settling  a  claim  without  authority.  The  measure  of 
damages  applicable  in  such  cases  may  be  the  same  as  if  the 
action  was  based  upon  negligence.  In  either  case,  we  think 
the  damages  recoverable  are  those  shown  to  exist,  and  that 
the  burden  of  showing  the  amount  of  damages  suffered  rests 
upon  the  plaintiff. 

In  III  American  and  English  Encyclopaedia  of  Law  (2d  ed. 
p.  391)  the  rule  is  stated  as  follows :  "  In  a  suit  by  a  client 
against  an  attorney  for  negligence  in  conducting  the  collection 
of  a  claim,  whereby  the  debt  was  lost,  the  burden  rests  on  the 
former  to  allege  and  prove  every  fact  essential  to  establish 
such  liability.     He  must  allege  and  prove  that  the  claim  was 


32  VooTH  V.  McEachen.  [Feb., 


Opinion  of  the  Court,  per  Haight,  J.  [Vol.  181. 


turned  over  to  the  attorney  for  collection ;  that  thera  was  a 
failure  to  collect,  and  that  this  failure  was  due  to  the  culpable 
neglect  of  the  attorney,  and  that  hut  for  such  negligence  the 
debt  could  or  would  have  heen  collected?'^  Again,  at  page 
396,  the  rule  as  to  unauthorized  acts  is  stated  as  follows :  "  An 
attorney,  being  witliout  authority  to  take  certain  steps  in 
regard  to  his  client's  matters,  is  liable  p'^rsonally  for  any 
injury  suffered  by  his  client  in  consequence  of  his  improperly 
assuming  to  act  where  he  has  no  authority.  *  *  *  Bnt 
in  these,  as  in  other  cases,  the  client  must  show  that  he  has 
suffered  actual  damage  in  consequence  of  the  unanthorized 
acts  of  his  attorney." 

In  Weeks  on  Attorneys  at  Law  (2d  ed.  §  319)  the  measure 
of  damages  is  stated  to  be :  "  In  actions  against  attorneys  for 
negligence  or  wrongs,  the  debt  lost  and  costs  sustained  through 
their  negligence  fnrnish,  when  the  action  can  be  maintained, 
the  obvious  measure  of  damages,  where  this  measure  definitely 
exists." 

In  2  Shearman  &  Redfield  on  Negligence  (§  753)  it  is  said : 
"  Where  an  attorney  is  cliargeable  with  negligence,  an  action 
lies  immediately.  *  *  *  The  damages  do  not  necessarily 
extend  to  the  nominal  amount  of  the  debt  lost  by  the  attor- 
ney's negligence,  but  only  to  the  loss  actually  sustained. 
*  *  *  The  existence  of  the  debt,  alleged  to  have  been  lost 
by  the  attorney's  negligence,  must^  of  course^  he  proved  hy 
cojnpetent  evidenee,^^ 

In  the  case  of  Steveyis  v.  Walker  cfe  Dexter  (56  111.  151)  it 
was  held  that  an  attorney,  who  assumes  to  exercise  the  duty 
of  his  office  in  behalf  of  another  for  hire,  must  be  held  to 
employ  in  his  undertaking  a  reasonable  degree  of  care  and 
skill,  and  if  injury  results  to  the  client  for  the  want  of  such  a 
degree  of  reasonable  care  and  skill  he  must  respond  in 
damages  to  the  extent  of  the  injury  sustained. 

In  Qulnn  v.  Van  Pelt  (56  N.  Y.  417)  it  was  held  that,  in 
an  action  brought  against  an  attorney  for  a  breach  of  contract 
for  employment  to  recover  damages,  the  onus  is  upon  the 
plaintiff  **  of  proving  the  breach  and  the  aniouyit  of  damages^ 
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and  he  can  only  recover  the  damages  thus  proved,'*'^  (See, 
also,  Hussel  v.  Palmer,  An  Attorney,  2  Wilson,  325,  and  the 
cases  cited  in  the  notes  to  tlie  elementary  anthorities  above 
cited.) 

As  we  Iiave  seen,  the  only  damage  shown  was  the  $250,  for 
which  the  defendant  settled.  One-half  of  this  amount  was 
paid  over  to  a  judgment  creditor  of  the  plaintiff  under  an 
order  of  the  court.  There  was  still  $125  remaining  in  the 
liands  of  the  defendant,  which  he  claimed  by  reason  of  a 
written  contract  giving  him  one-half  of  the  amount  that  he 
should  recover  in  the  action.  The  execution  of  this  contract, 
however,  was  a  matter  in  dispute.  The  most  that  the  plain- 
tiff could  have  recovered  under  the  evidence,  even  assuming 
that  every  controverted  question  of  fact  was  found  in  his 
favor,  was  the  $125  which  the  defendant  had  retained.  The 
verdict,  as  we  have  seen,  was  for  $211.16,  thus  showing  that 
the  jury  must  have  been  misled  by  the  improper  instructions 
given  with  reference  to  the  measure  of  damages. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brikn,  BARTLErr,  Vann  and  Werner, 
JJ.,  concur ;  Grav,  J.,  not  voting. 

Judgment  reversed,  etc. 


Friedrich  Orro   Schltz,   Respondent,  v.   Union   Railway 
Company  of  New  York  City,  Appellant. 

1.  Evidence  —  Overrui-ed  Objection  Need  Not  Be  Repeated  to 
Same  Class  of  Evidence.  Where  an  objection  to  a  question  caUing  for 
the  opinion  of  an  alleged  expert  has  been  overruled  and  an  exception  taken 
to  the  ruling,  it  is  not  necessary  to  object  to  a  second  question  which  is 
clearly  within  the  scope  of  the  objection  to  the  main  question. 

2.  Witness — When  It  Is  Errou  to  Allow  Alleged  Experts  to 
Express  Opinion  upon  Question  to  Be  Determined  by  Jury.  Where 
it  appears,  in  an  action  brought  by  a  street  car  conductor  to  recover  for 
injuries  resulting  from  the  derailment  of  his  car,  that  at  the  time  of  the 
accident  the  car  was  running  around  a  curve  nt  a  speed  of  seven  or  eight 
miles  an  hour,  that  the  rails  were  slightly  spread  at  that  point  and  that 
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the  right  forward  wheel  was  worn  and  the  flange  thereon  chipped,  it  is 
reversible  error  to  permit  a  motorman  of  four  years'  experience  and  a 
mechanic  of  twenty  years*  experience  as  a  shop  foreman  and  railroad  man 
on  steam  and  electric  roads,  to  testify  as  experts  that  in  their  opinion  the 
derailment  was  caused  by  the  track  being  out  of  gauge,  or  spread,  and 
the  flange  of  the  forward  wheel  not  being  in  the  coadition  it  ought  to 
have  been,  since  it  was  a  question  for  the  jury  to  determine  from  the 
facts  stated  whether  the  derailment  was  caused  by  the  spreading  of  the 
track  and  the  imperfect  condition  of  the  wlieel,  and  was  not  a  case  requir- 
ing the  opinions  of  witnesses,  even  if  they  had  been  experts. 
Sc?iutz  V.  Union  Railway  Co,,  88  App.  Div,  615,  reversed. 

(Argued  January  26,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  19,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F,  Brown^  Bayard  TL  Ames  and  Henry  A. 
Robinson  for  appellant.  The  exceptions  taken  by  defendant 
to  the  admission  of  evidence  require  a  revei-sal  of  the  judg- 
ment. {VanWyckleny,  City  of  Brooklyn^  \\%^.  Y.  424; 
Thompson  \\  M.  It.  Co.^  11  App.  Div.  182;  Wilso^i  v.  N.  C 
R,  Co.,  56  App.  Div.  670 ;  Church  v.  Ilowavd,  79  N.  Y. 
415;  Orotschy.  R.  R,  Co.,  19  App.  Div.  135;  Culbei^tson 
V.  R.  R.  Co.,  36  S.  W.  Rep.  834  ;  Tracy  v.  M.  S.  Ry.  Co., 
49  App.  Div.  197;  Hedges^v.  M.  S.  Ry.  Co.,  70  App.  Div. 
548 ;  Quinn  v.  O'Keefe,  9  App.  Div.  73 ;  McClain  v.  B. 
C.  R.  R.  Co.,  116  N.  Y.  468.) 

William  H.  Leonard  Edwards  for  respondent.  There 
were  no  errors  in  the  admission  of  evidence  by  the  trial  court. 
{Slocovich  V.  0.  M.  Ins.  Co.,  108  N.  Y.  56 ;  Nelson  v.  S.  M. 
Ins.  Co.,  71  N.  Y.  453 ;  Bearss  v.  Copley,  10  N.  Y.  93 ; 
LittUjohn  V.  Shaw,  159  N.  Y.  188 ;  Transportation  Line  v. 
Hope,  95  U.  S.  297 ;  Cornish  v.  F.  B.  F.  Ins.  Co.,  74  N.  Y. 
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295;  Van  Wycklen  v.  City  of  BrooUyn,  118  N.  Y.  424; 
Peck  V.  N.  Y.  a  i&  IL  11,  IL  li.  (7a,.  165  K  T.  347; 
Ja7nie8on  v.  iV^  Y.  cfe  7?.  Ji,  R.  Co.,  11  App.  Div.  50;  162 
K  Y.  630 ;  Brmh  v.  Z.  /.  72.  IL  Co,,  10  App.  Div.  535 ; 
168  K  Y.  742.) 

Bartlett,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries.  The  plaintiff,  on  the  24th  day  of  May, 
1899,  was  a  conductor  in  charge  of  an  open  car  on  the  defend- 
ant's railway.  The  accident  happened  on  Westchester  avenue, 
between  Glebe  avenue  and  Avenue  B,  in  the  boroug-h  of  the 
Bronx,  on  a  curve  varying  from  six  and  a  half  to  eight  and  a 
lialf  degrees,  and  the  grade  descending  toward  Avenue  B  was 
from  one  to  two  per  cent.  The  car  was  running  from  Glebe 
avenue  to  Avenue  B  at  a  speed  of  between  seven  and  eight 
miles  an  hour,  when  it  suddenly  left  the  track,  the  front  plat- 
form lying  in  the  ditch  and  the  rear  end  remaining  on  the 
track ;  the  car  ran  eighteen  or  twenty  feet  after  it  left  the 
rails.  At  the  point  of  derailment  the  track  was  found  to  be 
one  and  three-quarters  inches  out  of  gai^ge,  that  is,  it  had  spread. 
On  examining  the  running  gear  of  the  car  it  was  found  that 
the  right  forward  wheel  was  worn  and  the  flange  thereon 
chipped. 

It  is  claimed  by  the  plaintiff  that  the  cause  of  the  accident 
was  the  spreading  of  the  rails  and  the  defect  in  the  forward 
wheel. 

The  motorman  testified  that  he  was  on  the  front  platform 
of  the  car,  had  no  power  on  at^the  time  it  left  the  track,  and 
that  the  position  of  his  brake  was  under  control ;  he  also 
stated  that  his  speed  was  about  seven  or  eight  miles  an  hour. 

The  plaintiff's  injuries  were  a  Potts'  fracture  of  the  ankle 
and  a  lacerated  wound  of  the  sole  of  the  foot ;  he  was  con- 
fined to  the  hospital  four  weeks  and  was  obliged  to  use 
crutches  in  walking  for  about  five  months;  he  recovered  a 
verdict  for  $1,500.00.  The  Appellate  Division  affirmed  the 
judgment,  without  opinion,  one  justice  dissenting. 

The  learned  counsel  for  tlie  defendant  and  appellant  rests 
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his  argument  for  the  reversal  of  this  judgment  upon  two  rul- 
ings of  the  trial  judge.  When  tlie  motorraan  was  on  the 
stand  he  was  asked  this  question  :  "Assuming  that  a  car  is 
running  at  the  rate  of  seven  or  eight  miles  an  hour,  on  a  curve 
of  the  degree  or  radius  of  tlie  curve  on  Westchester  avenue, 
between  Glebe  avenue  and  Avenue  B,  at  the  point  where  your 
car  left  the  track  on  the  evening  of  May  24th,  1899,  would  it, 
in  your  opinion,  be  possible  for  a  car,  under  those  circum- 
stances, to  leave  the  track  if  tlie  track  were  properly  laid  and 
in  gauge  and  the  running  gear  of  the  car  in  order?"  This 
question  was  objected  to  as  incompetent  and  speculative,  a^^.d 
that  it  is  a  question  for  the  jury  to  determine  after  they  have 
lieard  all  the  facts,  and  it  is  not  for  the  opinion  of  the  wit- 
ness. This  objection  was  overruled  and  exception  taken. 
The  additional  question  was  then  asked,  "  Would  it  be  possi- 
l)le  under  those  circumstances  ?  A.  I  don't  think  it  would, 
sir." 

It  is  claimed  by  the  plaintiff  that  this  second  question  was 
not  objected  to,  but  it  was  clearly  within  tlie  scope  of  the 
objection  to  the  main  question.  It  was  simply  a  suggestion 
to  the  witness  to  proceed  after  the  original  objection  had  been 
overruled.  Even  if  the  objection  were  not  held  to  apply  to 
the  second  question,  it  falls  clearly  within  the  rule  that  where 
upon  a  trial  an  objection  has  once  been  distinctly  raised  and 
overruled,  it  need  not  be  repeated  to  the  same  class  of  evi- 
dence, and  an  omission  to  repeat  it  is  not  a  waiver.  {Dille- 
her  V.  Rome  Life  Ins.  Co,^  09  X.  Y.  256  ;  Church  v.  Howard, 
79  N.  Y.  415 ;  Stqihenn  v.  Ebj,  102  N.  Y.  79.) 

The  motorman  was  here  treated  as  an  expert  and  asked  to 
answer  the  question  which  was  within  tho  province  of  the 
jury  to  determine  on  the  facts  placed  before  them.  It  appears 
from  his  own  evidence  that  he  had  been  a  motorman  for  four 
years  in  the  employ  of  different  companies,  and  it  was  on 
this  rather  brief  experience  that  he  was  asked  to  act  as  an 
expert  witness. 

For  reasons  that  will  be  stated  later,  it  is  very  clear  that  this 
ruling  of  the  trial  judge  presents  reversible  error. 
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The  second  ruling  relied  upon  by  the  appellant  is  found  in 
the  testimony  of  one  Gorman,  a  witnesn  sworn  on  behalf  of 
the  plaintiff.  He  testJiied  :  "  I  am  working  at  present  at  Jer- 
sey City  Heights,  Secancus,  shop  foreman.  I  have  been  a 
railroad  man  altogether,  steam  and  electric,  twenty  years." 
The  witness  then  proceeded  to  state  in  detail  the  various 
companies  for  which  he  had  worked,  lie  was  asked  this 
question  by  plaintill's  counsel :  "Assuming  that  a  car  is  run- 
ning at  the  rate  of  seven  or  eiglit  miles  an  hour  on  a  curve  of 
the  degree  or  radius  of  this  particular  curve  on  Westchester 
Avenue,  between  Glebe  Avenue  and  Avenue  B,  and  assum- 
ing that  the  track  at  that  point  is  an  inch  and  tliree- quarters 
out  of  gauge,  and  assuming  that  the  outer  forward  wheel  is 
worn  and  the  flange  chipj)ed,  and  that  the  car  leaves  the  track 
at  that  point,  can  you  state  with  reasonable  certainty,  from 
your  experience  as  a  railroad  man,  both  in  railroad  construc- 
tion and  in  re))airing  and  in  operation,  what  was  the  cause  of 
that  car  leaving  the  track  ?  "  This  was  objected  to  as  specula- 
tive and  incomi)etent,  and  that  sufficient  foundation  had  not 
been  laid  for  it,  and  that  it  was  assuming  the  functions  of  the 
jury,  as  that  was  a  (question  for  them  to  determine.  The 
objection  .was  ovc»rruled  and  exception  taken.  The  witness 
answered,  '*  In  tlie  first  place,  tliat  the  track  was  out  of  gauge. 
In  the  second  place,  that  the  flange  of  tlie  wheel  was  not  what 
it  ought  to  be."  A  motion  was  then  made  to  strike  out  this 
answer,  which  was  denied. 

The  rule  as  to  the  admissil)ility  of  expert  evidence  is  well 
f-tated  by  Wkrxer,  J.,  in  Doiujlu  riij  v.  Mllllkai  (1G3  N.  Y. 
527,  533)  as  follows:  "  It  may  be  broadly  stated  as  a  general 
proposition  that  there  are  two  classes  of  cases  in  which  expert 
testimony  is  admissible.  To  the  one  class  belong  those  cases 
in  which  the  conclusions  to  be  drawn  by  tlie  jury  depend  upon 
the  existence  of  facts  which  are  not  common  knowledge  and 
which  are  peculiarly  within  tlie  knowledge  of  men  whose  expe- 
rience or  study  eiuibles  them  to  speak  with  authority  upon  the 
subject.  If,  in  such  cases,  the  jury  with  all  the  facts  before 
them  can  form  a  conclusion  thereon,  it  is  their  sole  province 
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to  do  80.  In  the  other  class  we  find  those  cases  in  which  the 
conclusions  to  be  drawn  from  the  facts  stated,  as  well  as 
knowledge  of  the  facts  themselves,  depend  upon  professional 
or  scientific  knowledge  or  skill  not  within  the  range  of  ordi- 
nary training  or  intelligence.  In  such  cases  not  only  the  facts, 
but  the  conclusions  to  which  they  lead  may  be  testified  to  by 
qualified  experts."  {Ferguson  v.  Thibhell,  97  N.  T.  507,  513 ; 
Van  Wycklen  v.  City  of  Brooklyn,  118  ]^.  Y.  424,  429.) 

In  the  case  before  us  we  have  presented  a  situation  which 
clearly  docs  not  fall  within  tlie  rule  rendering  expert  testi- 
mony admissible.  A  very  simple  state  of  facts  was  laid 
before  the  jury,  and  the  question  for  them  to  determine  was 
whether  the  spreading  of  the  track  and  the  itn perfect  condi- 
tion of  the  front  wheel  of  this  car,  under  conditions  already 
stated,  might  have  resulted  in  a  derailment.  There  were  no 
facts  here  peculiarly  within  the  knowledge  of  men  whose 
experience  and  study  enable  them  to  speak  with  authority 
upon  the  subject,  nor  was  either  of  these  witnesses  to  be  con- 
sidered as  an  expert.  In  regard  to  the  witness  Gorman,  who 
had  twenty  years'  experience  as  a  shop  foreman  and  railroad 
man  on  steam  and  electric  roads,  it  would  have  been  compe- 
tent to  have  asked  liim,  on  the  state  of  facts  disclosed,  as  to 
the  tendency  of  a  car  leaving  the  track  under  those  conditions ; 
the  question  ])ro pounded  was  very  different,  as  it  required  the 
witness  to  state  the  cause  of  derailment,  which,  very  clearly, 
was  for  the  jury  to  determine. 

We  are  of  opinion  that  these  rulings  of  the  learned  trial 
judge  present  reversible  error,  as  It  is  impossible  to  say  that 
the  defendant  was  not  prejudiced  by  the  admission  of  this 
evidence. 

The  judgment  and  order  appealed  from  should  be  revereed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Haight,  Yann  and 
Werner,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 
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Helene  Rochat  Mjitcalfe,  Appellant,  v.  Union  Trust  Com- 
pany OF  New  York,  as  Trustee  of  the  Estate  of  Francis  J. 
Metcalfe,  Deceased,  Respondent,  Impleaded  with  Others. 

1.  Testamentary  Trusts  —  Statute  Permitting  Merging  op 
Remainder  of  Trust  Estate  in  Beneficiary  Entitled  to  Income 
Thereof — Personal  Property  Law(L.  1897.  Ch.  417,  §  3)  Not  Retro- 
active. The  provision  of  the  Personal  Property  Law  (L.  1897,  ch.  417. 
§  8)  which  relates  to  trusts  of  personal  property  created  to  provide 
an  income  for  the  beneficiary  thereof  and  provides  a  way  in  which  the 
principal  fund  of  such  trusts  may  be  merged  in  the  beneficiary  and  the 
estate  of  the  trustee  thereupon  cease  is  not  retroactive  and  applies  only 
to  trusts  created  after  its  enactment;  it  superseded  and  took  the  place  of 
chapter  452  of  the  Laws  of  1893,  changing  the  former  rule  (1  R.  8.  730, 
§  68),  which  by  its  language  was  expressly  applicable  to  "any  trust 
heretofore  or  hereafter  created,"  and  omitted  the  words  "iiny  trust  here- 
tofore or  hereafter  created,"  thereby  justifying  the  inference  that  the 
legislature  intended  to  make  the  new  statute  prospective  and  applicable 
only  to  trusts  created  after  its  enactment. 

2.  Same — When  Trust  to  Pay  Income  to  Testator's  Widow  for 
Life,  or  Until  She  Remarry,  Cannot  Be  Merged  in  Her  by  Release 
OF  Remaindermen.  Where  the  children  of  a  testator  entitled  to  the 
principal  of  a  trust  fund  established  by  testator  to  provide  an  income  for 
his  widow  during  her  life  or  until  she  should  remarry,  duly  assigned  and 
transferred  to  the  widow  all  their  right,  title  and  interest  in  and  to  the 
remainder  in  such  trust  fund,  and  the  widow  by  a  subsequent  instrument 
in  writing  released  to  herself,  as  tlie  person  entitled  to  the  entire  remain- 
der, all  of  her  interest  in  the  income  of  the  fund,  the  trust  is  not  thereby 
merged  and  terminated,  and  the  trustee  released  from  responsibility  under 
the  trust,  under  the  Personal  Property  Law  (L.  1897,  ch.  417,  §  3)» 
where  the  will,  by  which  the  trust  was  created,  became  effective  in  1892, 
when  the  statute  tlien  in  force  (1  R.  S.  780,  §  63),  made  the  interest  of  the 
beneficiary  of  such  trust  inalienable,  and  the  testator  clearly  expressed  his 
intention  that  his  widow's  interest  should  be  restricted  to  the  income  of 
the  trust  fund  during  her  life,  or  until  she  remarried. 

Metcalfe  Y.  Union  Tniet  Co.,  87App.  Div.  144,  affirmed. 

(Argued  January  24,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  22,  1903,  in  favor  of  defendant  upon  the  sub- 
mission of  a  controversy  under  the  provisions  of  sections  1279 
and  1280  of  the  Code  of  Civil  Procedure. 
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The  following  are  the  material  fa^ts,  which  are  set  forth  in 
an  agreed  statement  by  the  parties,  npon  the  submission  of 
tlieir  controversy^  to  the  Appellate  Division,  in  the  first 
department.  The  defendant,  the  Union  Trust  Company, 
holds,  as  trustee  under  the  will  of  Francis  J.  Metcalfe, 
deceased,  and  by  direction  of  a  decree  of  tlie  Supreme  Court, 
construing  the  testator's  will,  a  fund  ;  the  income  of  which  it 
is  required  to  pay  to  the  plaintiflF,  Ilelene  R.  Metcalfe,  the 
testator's  widow,  during  her  life,  or  until  she  remarry.  The 
principal  of  the  fund,  upon  the  liappening  of  either  event 
terminating  tlie  trust,  is  to  be  paid  over  to  the  four  children  of 
the  testator,  also  defendants,  in  the  proportions,  as  to  each, 
specified  in  tlie  will.  The  children,  being  a  son  and  three 
daughters,  having  become  of  age,  as  remaindermen,  by  an 
instrument  in  writing  and  under  seal,  in  February,  1903, 
assigned  and  transferred  all  their  right,  title  and  interest  in 
and  to  the  remainder  in  the  trust  fund  to  the  plaintiff ;  who, 
thereupon,  by  another  instrument  in  writing,  released  to  her- 
self, as  the  person  entitled  to  the  entire  remainder,  all  of  her 
interest  in  the  income  of  the  fund.  Thereafter,  she  demanded 
from  the  Union  Trust  Company  the  payment  of  the  trust 
funds ;  offering  a  release  from  its  liability,  as  trustee.  Her 
demand  was  refused  by  the  trustee,  upon  the  grounds  that  the 
trust  had  not  been  terminated  and  that  the  release  would  not 
protect  it  from  liability.  The  trustee  declares  its  willingness 
to  relinquish  the  co7*pus  of  the  trust,  if  it  be  decided  that  the 
trust  was  terminated  by  the  transactions  mentioned. 

The  question,  as  defined  by  the  submission,  is  whether  the 
trust  has  terminated  and  whether  the  fund,  with  all  its  accrued 
income,  is  now  payable  to  the  plaintiff.  The  testator  died  in 
1892;  having  provided  for  his  wife  and  four  children  by  a 
will,  which  gave  his  residuary  estate,  (with  an  unimportant 
exception),  to  the  trust  company  upon  trusts  for  their  bene- 
fit. In  an  action  for  the  judicial  construction  of  the  provi- 
sions of  the  will,  it  was  adjudged,  so  far  as  it  is  material  to 
this  coutrovergy,  that  the  trust  for  the  widow's  benefit  is  valid 
and   "  wititles  her  to  the  income  of  one-third  of  the  entire 
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estate  during  lier  life,  or  until  she  remarry."  The  trust  pro- 
visions for  the  children  were  adjudged  to  be  ineflEectual  and 
the  distribution  of  the  estate,  remaining  after  setting  apart 
one-third  for  the  widow's  trust,  was  directed  to  be  made  to  the 
children.  In  this  adjudication  all  parties  have  acquiesced. 
According  to  the  will,  which  was  thus  construed,  the  trusts 
for  tlie  testator's  three  daughters  were  intended  to  continue 
fur  their  lives,  with  remainders  over  to  issue,  or,  failing  issue, 
to  survivors;  while  the  son's  trust  was  to  terminate  at  his 
majority.  The  testator,  when  providing  with  respect  to  the 
trust  for  his  widow,  expressed  his  "  desire,"  in  the  event  of 
her  I'emarriage,  or  death,  "  that  the  interest  of  her  one-third 
be  used  to  increase  the  investments  made  for  my  children ; " 
either  all,  naming  them,  or  the  survivors. 

The  Appellate  Division  directed  judgment  against  the 
plaintijff  upon  the  question  in  diflFerence  between  the  parties. 

Lester  &  Graves  {Jlamioji  S.  Graves  and  Charles  S, 
Yawger  of  counsel)  for  appellant.  The  trust  has  been  termi- 
nated under  the  provisions  of  the  Revised  Statutes  of  New 
York,  viz.,  chapter  452  of  the  Laws  of  1893  and  chapter  417 
of  the  Laws  of  1897.  These  statutes  are  clearly  constitu- 
tional. (Lewin  on  Trusts  [3d  ed.],  262,  269,  566,  595,  598, 
633,  781 ;  Jones  v.  Lewis^  1  Cox,  199  ;  Atty.-Gen.  v.  Parker^ 
3  Atk.  577;  Atty,-Gen.  v.  Forster,  10  Ves.  338;  Wilkinson 
V.  Parry,  4  Eiiss.  276 ;  Dyett  v.  a  T,  Co,,  140  K  Y.  65 ; 
Schenck  v.  Barnes,  156  N.  Y.  316;  Fowler  Pers.  Prop.  Law, 
38,  49 ;  Noyes  v.  Blakeman,  6  N.  Y.  576 ;  Leggett  v,  Per- 
kins, 2  N.  Y.  297 ;  Goft  v.  Cook,  7  Paige,  537 ;  Lent  v.  How- 
ard, 89  N.  Y.  169;  Cochrane  v.  ScMl,  140  N.  Y.  523; 
Robinson  v.  Pelt,  2  White  &  Tudor  L.  C.  215.)  When  all 
interests  have  certainly  and  finally  vested,  and  all  parties  are 
in  being  and  sni  juris  and  desire  the  termination  of  a  trust, 
a  court  of  equity  will  terminate  the  same,  if  equity  demands 
it.  {Short  V.  Wilson,  13  Johns.  33;  Blood  v.  Kane,  130 
K  Y.  519 ;  Locke  v.  F.  Z.  c&  T.  Co.,  140  N.  Y.  135 ;  &mith 
V,  Harrington,  4  Allen,  566 ;  Bowditch  v.  Andrews,  8  Allen, 
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339;  J^Torris  v.  ITtompson,  19  K.  J.  Eq.  314;  2  Beach  on 
Trusts,  §  760 ;  Cuthbert  v.  Chauvet,  136  N.  Y.  328 ;  Matter 
of  Stone^  138  Mass.  476 ;  Sears  v.  CJioate^  146  Mass.  395 ; 
Snedeker  v.  Congdon^  41  App.  Div.  436.) 

Hoffman  Miller  for  respondent.  Chapter  417  of  the  Laws 
of  1897  is  not  retroactive  in  its  effect.  (4  R.  S.  [8th  ed.] 
2439 ;  Lent  v.  Howard,  89  N.  Y.  169 ;  Graff  \\  Boniiett,  31 
N.  Y.  9.)  By  testator's  will  the  estate  of  trustee  and  benefi- 
ciary was  limited,  and  could  not  be  abridged  by  act  of  either 
party.  (J^nt  v.  Hoioard,  89  X.  Y.  169  ;  Matter  of  L\  S.  T. 
Co,,  175  N.  Y.  304 ;  Ovhatt  \\  Hopkins,  20  App.  Div.  170 ; 
Snedeker  v.  Congdon,  41  App.  Div.  433  ;  Newcomb  v.  New- 
comh,  33  Misc.  Rep.  191 ;  Mills  v.  Mills,  50  App.  Div.  221.) 

Gray,  J.  The  judgment  rendered  in  the  action  brought 
for  the  construction  of  the  will  has  settled,  as  the  law  of  the 
case,  that  the  trust  created  for  the  testator's  widow  was  valid 
for  her  life,  or  until  her  remarriage,  and  the  only  question  for 
our  consideration  is  whether  that  trust  liad  ceased,  as  the 
result  of  the  assignment  by  the  remaindermen  of  their  right 
to  the  remainder  and  of  the  release  by  the  widow  of  the 
interest  in  the  income.  When  the  trust  was  created,  in  1892, 
section  63  of  the  Statute  of  Uses  and  Trusts  was  in  force, 
(1  R.  S.  730),  applicable  alike  to  real  and  personal  property ; 
which  prevented  the  beneficiary  of  such  a  trust  from  assign- 
ing, or  disposing  of,  his  interest.  Subsequently,  in  1893, 
(Laws  of  1893,  chap.  452),  that  section  of  the  Revised  Stat- 
utes was  amended,  so  as  to  permit  a  "person  beneficially 
interested  in  the  whole  or  any  part  of  tl)e  income  of  any 
trust  heretofore  or  hereafter  created  for  the  receipt  of  the 
rents  and  profits  of  lands  or  the  income  of  personal  prop- 
erty," who  "  shall  have  heretofore  become  or  may  hereafter 
be  or  become  entitled  "  to  the  remainder  in  a  trust  fund,  to 
release  to  himself  all  his  interest  in  the  income  of  the  trust 
estate  and,  thereafter,  the  estate  of  the  trustee  was  to  cease 
and  determine.  In  1897,  (Chap.  417,  Laws  of  1897),  the 
Personal  Property  Law  was  enacted ;   section  3  of   which 
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repealed  previous  statutes  upon  tlie  subject  and  read  that 
"  The  right  of  the  beneficiary  to  enforce  the  performance  of 
a  trust  to  receive  the  income  of  personal  property,  and  to 
apply  it  to  the  use  of  any  person,  cannot  be  transferred  by 
assignment  or  otherwise;  but  the  right  and  interest  of  the 
beneficiary  of  any  other  trust  in  personal  property  may  be 
transferred.  Whenever  a  beneficiary  in  a  trust  for  the  receipt 
of  the  income  of  personal  property  is  entitled  to  a  remainder 
in  the  whole  or  a  part  of  the  principal  fund  so  held  in  trust, 
subject  to  his  beneficial  estate  for  a  life  or  lives,  or  a  shorter 
term,  he  may  release  his  interest  in  such  income,  and  there- 
upon tlie  estate  of  the  trustee  shall  cease  in  that  part  of 
such  principal  fund  to  which  such  beneficiary  has  become 
entitled  in  remainder,  and  such  trust  estate  merges  in  such 
remainder." 

It  is  upon  this  enactment  that  the  appellant  rests  lier  right 
to  have  the  trust  declared  terminated.  It  is  interesting  to 
note,  and  I  agree  with  Mr.  Justice  Patterson  of  the  Appel- 
late Division  in  his  expression  of  satisfaction,  that  the  legis- 
lature, by  chapter  88  of  the  Laws  of  1903,  has  restored  the 
state  of  the  law  to  its  earlier  condition  under  the  Kevised 
Statutes ;  whereby  the  interest  of  a  beneficiary  in  such  a  tinist 
\8  rendered  inalienable. 

The  Appellate  Division  has  denied  the  right  of  the  plaintiff 
to  a  decree,  declaring  that  the  trust  had  terminated,  upon  two 
grounds.  It  was  held,  in  the  first  place,  that  as  "  the  legal 
estate  in  the  trust  fund  is  in  the  trustee,  it  thereby  became 
property  in  his  hands,"  of  which  the  legislature  could  not, 
constitutionally,  deprive  him  without  his  consent,  and,  in  the 
second  place,  that,  as  the  widow's  interest  was  for  her  life,  or 
until  she  remarries,  it  was  not  an  absolute  estate,  but  was  con- 
ditional in  its  nature  and,  hence,  not  within  the  purview  of  the 
statute. 

I  am  not  disposed  to  take  the  view  of  the  unconstitution- 
ality of  the  act  of  1893,  although  forcibly  presented  in  the 
opinion  of  the  very  learned  justice,  who  spoke  for  the  court 
below.     It  impairs  no  contract.     {Cochran  v.  Van  Surlay^  20 
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Wend.  365.)  Although  the  legal  estate  is  in  the  trustee,  he 
but  possesses  a  naked  right,  which  is  to  be  exercised,  not  for 
his  own  benefit,  but  for  that  of  another.  His  estate  is  com- 
mensurate with  the  trust  duties  imposed  upon  him  and  it 
ceases  when  they  are  performed,  or  when  they  are  at  an  end. 
The  whole  beneficial  proprietorship,  or  interest,  is  in  the 
cestui  que  trustj  for  whom  he  holds  the  estate  and  who  has 
the  right  to  enforce  the  performance  of  tlie  trust.  At  com- 
mon law,  when  the  latter  had  the  equitable  fee,  he  could  call 
for  the  conveyance  of  the  estate  by  the  trustee  and  extinguish 
the  trust.  (Irwin's  Trusts,  *486.)  At  common  law,  and  under 
our  Revised  Statutes,  the  trustee's  tenure  has  been  under  the 
supervisory  power  of  courts  of  chancery,  or  of  equity,  and  it 
was  dependent  upon  conditions  having  no  relation  to  any  inter- 
est of  liis  in  the  estate.  If  he  has  a  right  to  commissions, 
it  was  given  to  him  by  statute,  only.  The  argument  that  the 
constitutional'guaranty  against  the  deprivation  of  one's  prop- 
erty, without  due  process  of  law,  Ijas  its  application  to  the  case 
of  this  trustee  is,  in  my  opinion,  unsound.  That  guaranty 
exists  for  the  protection  of  the  citizen's  property  against  arbi- 
trary legislation,  and  every  arbitrary  proceeding,  which  does, 
or  ma}',  affect  it.  But  what  is  there  about  the  right,  or  estate, 
of  a  trustee,  which  involves  the  idea  of  *'  property,"  as  that 
term  is  commonly  understood  and  as  it  was  undoubtedly 
employed  by  the  framers  of  our  Federal  and  State  consti- 
tutions ?  To  the  ordinary  mind,  and  that  is  one  of  the  best 
tests  in  interpreting  statutes,  the  term  ''  property  "  suggests 
some  unrestricted,  or  exclusive,  right  to  that  which  has  been 
created,  or  acquired.  It  is  an  inherent  right  to  the  dominion 
over,  and  the  beneficial  enjoyment  of,  some  valuable  right, 
or  interest.  How  can  that  be  i)redicated  of  the  estate  of  a 
trustee?  He  exercises  certain  powers  for  the  sole  benefit  of 
the  cestui  que  trust.  lie  has  no  beneficial  interest  and  he  can 
be  removed  whenever,  in  the  judgment  of  a  court  of  equity 
and  b}'  the  exercise  of  its  inherent  power,  it  becomes  neces- 
sary, and  independently  of  the  instrument  of  his  appointment. 
(Perry  on  Trusts,  276.)     His  right,  or  interest,  lacks  those  ele- 
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ments  of  ownership,  which  are  associated  in  our  minds  witli  the 
idea  of  property.  In  my  opinion,  if  tlie  conditions  of  the 
statute  are  met  by  the  facts  of  the  case,  there  is  no  constitu- 
tional difficulty  in  adjudging  the  termination  of  the  trust. 

When,  however,  we  come  to  the  construction  of  the  statute 
of  1897,  I  think  we  shall  find  it  difficult  to  make  it  operative 
upon  the  testamentary  trust  in  question  ;  a  difficulty  which,  as 
I  shall  endeavor  to  point  out,  is  to  be  further  met  with,  when 
we  consider  the  testamentary  plan,  in  connection  with  the 
conditional  nature  of  the  estate  created  for  the  widow.  The 
intention  of  a  testator,  when  clear  and  not  contravening  any 
statute,  or  rule  of  law,  must  be  implicitly  obeyed.  If  it  can- 
not be  wholly  effectuated,  as  was  the  case  here,  because  the 
children's  trust  did  contravene  the  statute,  nevertheless,  if  the 
intention,  apparent  from  the  j)rovision  made  for  the  wido'.v 
and  from  the  general  design  of  the  will,  was  such  as  to  pre- 
suppose a  purely  conditional  and,  therefore,  an  inalienable 
estate  in  the  widow,  the  statute  should  not  be  allowed  opera- 
tion. But,  piissing  to  a  consideration  of  the  statute,  it  is  to 
be  noticed  that,  while  the  act  of  1893  was  in  force,  no  action 
was  taken  to  terminate  the  trust ;  perha[>.<,  i>ecause  of  the 
minority  of  the  children.  By  its  language,  that  act  was  made 
expressly  applicable  to  ''(Wf/  trust  Jieretofifre^  or  hereafter 
created;^''  but  when  the  legislature  came  to  enact  the  Real 
Property  Law  of  1896  and  the  Personal  Property  Law  of 
1897,  superseding  prior  legislation,  in  each  enactment,  it 
omitted  those  words.  The  omission  is  quite  significant  and 
should  be  borne  in  mind,  when  considering  whether  the  act 
should  be  given  a  retroactive  effect.  The  general  rule  is  that 
every  law  operates  prospectively  and  will  not  be  given  a 
retroactive  effect ;  unless  a  contrary  intent  aj^pears,  in  express 
tenns,  or  by  clear  implication.  Doubtless,  where  no  constitu- 
tional security  is  invaded,  the  legislature  can  make  its  enact- 
ments retroactive  and  it  had  the  power  to  do  by  the  act  of 
1897  what  it  had  done  by  that  of  1893 ;  but  not  having  done 
so,  we  should,  rather,  conclude  that  the  omission  in  the  later 
act  of  the  words  "  any  trust  heretofore  or  hereafter  created  ** 
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was  intentional  and  a  change  of  the  legislative  mind  upon 
the  subject  of  the  alienability  of  a  beneficiary's  interest.  I 
concede  the  force  of  the  argument  that  the  words  "  whenever  a 
beneficiary  *  *  *  is  entitled  to  a  remainder "  etc.,  used 
in  the  act  of  1897,  may  possess  a  retroactive  meaning;  but 
they  are  not  strong  enough,  under  the  circumstances  of  their 
introduction,  and  I  prefer,  rather,  to  infer  that  the  legislature 
intended  to  make  the  statute  prospective  and,  when  so  radi- 
cally changing  a  long  existing  law,  did  not  deem  it  wise  to 
alter  the  conditions  under  which  a  testator  had  made  a  disposi- 
tion of  his  estate. 

Passing,  then,  from  the  consideration  of  the  statute  to  that 
of  the  will  before  us,  we  perceive,  and  very  plainly  so,  that  it 
was  drawn  by  some  hand  unskilled  in  the  law ;  but,  as  it  has 
been  said  of  a  will  igndrantly  drawn,  "  if  the  court  can  pick 
out  the  meaning,  that  ought  to  take  place."  {Vpwell  v. 
HaUey,  1  P.  Wms.  651,  cited  in  ^YrigU  v.  Miller,  8  N.  Y.  26.) 
The  testator  meant  that  his  residuary  estate  should  be  held  upon 
two  trusts ;  namely,  one-third  thereof  for  his  wife  and  two- 
thirds  for  his  son  and  three  daughters.  He  plainly  expressed 
himself  as  intending  that  his  widow's  interest  in  his  estate 
should  bo  restricted  to  the  enjoyment  of  the  income  of  one- 
third  during  her  life,  or  until  she  remarried,  and,  under  his 
testamentary  plan,  it  could  never  have  been  other  than  of  that 
conditional  nature.  The  portion  of  the  son  might  become 
his,  absolutely,  ui)on  attaining  his  majority  ;  but  the  portions 
of  the  three  daughters  were  to  be  held,  at  all  times,  in  trust  for 
their  lives.  "  In  case  of  the  remarriage,  or  the  death."  of  his 
widow,  he  provides  that  the  interest  of  her  one-third  was  "  to  be 
used  to  increase  the  investments  made  for  his  children;"  that 
is  to  say,  it  was  to  be  added  to  the  trust  fund  in  the  trustee's 
hands.  It  is  true  that  the  trust  for  the  children  has  been 
adjudged  to  be  invalid  and  that  they  were,  consequently,  in 
a  position  to  assign  their  remainders ;  but  that  was  not  within 
the  contemplation  of  the  testator.  When  he  made  his  will, 
and  when  it  became  effective  by  his  death,  the  statutes  of  the 
state  made  the  interest  of  the  beneficiary  of  such  a  trust 
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inalienable.  Whatever  may  have  been  his  actual  knowledge, 
he  will  be  presumed  to  have  known  of  the  existence  of  a 
statute  of  the  state,  wliicli  made  tlie  beneficiary's  interest 
inalienable  and,  thus,  afforded  protection  to  a  provision, 
which,  in  theory  of  law,  is  presumed  to  be  made  for  the  help- 
less, the  unfortunate,  or  the  improvident.  What  this  testa- 
tor's idea  was,  we  do  not  know,  except  from  the  will,  and  it 
may  well  be  that  this  is  not  a  case  where  tlie  protection  of  the 
statute  becomes  important;  but  that  is  not  a  controlling  con- 
sideration. If  the  scheme  of  the  statute  was  such,  that,  if 
valid,  the  widow's  interest  in  his  estate  would  have  been 
always  conditional  upon  her  remaining  unmarried,  it  evidenced 
an  intention,  which  the  statute  should  not  be  permitted  to 
override.  It  seems  to  me  that  every  consideration,  suggested 
b}'  the  language  of  this  will,  comes  in  aid  of  a  construction, 
which  would  effectuate  the  testator's  intention  that  his  wife's 
enjoyment  of  an  interest  in  his  estate  should  be  conditional 
and  not  possible  of  alienation. 

For  these  reasons  I  advise  the  affirmance  of  the  judgment, 
with  costs  to  the  plaintiff  and  to  the  respondent  payable  out 
of  the  fund. 

Bartleti\  J.  I  agree  with  the  result  reached  by  Judge 
Gray  that  the  judgment  should  be  affirmed.  I  also  agree 
that  the  act  of  ISS??,  chapter  417,  §  3  (Personal  Property  Law), 
has  no  retroactive  effect ;  also,  that  the  beneficiary  is  not  com- 
pletely and  absolutely  entitled  to  the  whole  estate,  as  her  right 
to  the  income  is  conditional,  it  terminating  if  she  remarries. 

I,  however,  agree  with  the  learned  Appellate  Division  that 
the  legal  estate  in  the  trust  fund  is  in  the  trustee,  and  that  it 
thereby  becomes  property  in  his  hands,  and  that  the  legisla- 
ture cannot  deprive  him  of  that  property  without  due  process 
of  law. 

The  Appellate  Division  lays  stress  on  tlie  fact  that  the 
trustee  has  not  consented  to  the  destruction  of  this  trust ;  that 
the  only  stipulation  on  the  part  of  the  trustee  is  that  in  the 
event  of  the  court  deciding  that  the  trust  has  been  tenninated 
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judgment  may  be  entered  that  the  fund  be  paid  over  to  the 
plaintiff.  The  statute  provides  that  an  express  trust  vests  in 
the  trustee  the  legal  estate,  subject  only  to  the  execution  of 
the  trust,  and  that  the  beneficiary  takes  no  estate,  but  may 
enforce  the  performance  of  the  trust. 

I  cannot,  however,  yield  assent  to  the  doctrine  that  the 
wills  of  testators  may  be  destroyed  by  life  tenants  and  remain- 
dermen, even  if  trustees  consent,  acting  under  legislative  sanc- 
tion, on  the  ground  that  there  is  no  one  left  to  complain, 
when,  in  fact,  the  sclieme  of  the  will  is  ignored.  It  comes  to 
this:  That  a  testator  possessed  of  large  wealth  and  having 
several  children  cannot  carve  out  trusts  to  meet  the  particular 
situation  confronting  him  with  the  assurance  that  they  will 
survive  the  majority  of  the  beneficiaries  if  the  legislature  see 
fit  to  sanction  their  destruction.  Assume  the  case  where 
there  are  an  improvident  son  and  an  extravagant  and  frivo- 
lous daughter;  the  testator,  while  giving  to  several  of  his 
children  their  shares  of  his  estate  absolutely,  sought  to  per- 
petuate his  paternal  care  of  the  improvident  and  extravagant 
by  securing  to  them  a  fixed  income  for  life  by  creating  trusts 
in  conformity  to  existing  statutes.  Can  it  be  logically  or 
legally  said  that  a  trustee,  vested  with  the  legal  estate,  subject 
to  the  execution  of  the  trust,  can,  by  legislative  sanction,  join 
with  the  life  tenants  and  remaindermen  and  abandon  the  exe- 
cution of  the  trust,  the  main  feature  of  which  is  the  care 
for  life  of  those  unfitted  to  manage  their  own  affairs,  and 
who  presumably  by  the  terms  of  the  will  are  not  permitted  to 
alienate  or  dispose  of  the  income  of  the  trust  ? 

The  testator  knew  that  the  policy  of  the  state  is  to  prohibit 
the  accumulation  of  property  in  "  dead  hands ; "  that  it  said 
to  him,  you  must  limit  the  duration  of  your  trust  upon  two 
lives  in  being,  and  you  take  the  risk  of  those  lives  falling 
in  long  before  your  testamentary  scheme  is  carried  out.  The 
testator  thereupon  creates  trusts,  legal  in  every  respect,  and 
dies,  realizing  that  they  may  be  terminated  at  any  time  by 
the  uncertainty  of  human  life,  but  hoping  their  duration  may 
be  prolonged  sufficiently  to  serve  his  purposes. 
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I  am  of  opinion  that  a  trustee  vested  with  the  legal  title 
for  the  purposes  of  the  trust  cannot  by  his  act  shorten  the 
duration  thereof  so  long  as  the  scheme  of  the  will  is  not 
carried  out ;  that  his  estate  is  property,  and  the  Constitution 
l)rotects  it  against  legislative  interference. 

The  rule  is  well  stated  in  Citthhert  v.  Chauvet  (136  N.  Y. 
326,  328)  as  follows :  '*  It  is  true  that  Courts  of  Chancery  and 
other  equity  tribunals  have  always  exercised  a  supervisory 
power  over  the  management  of  trust  estates  and  the  conduct 
of  trustees,  but  they  have  never,  save  in  exceptional  cases, 
asserted  the  power  to  dissolve  a  trust  before  the  expiration  of 
the  term  for  which  it  was  created.  The  exceptions  have  been 
rare  and  have  alwaj^s  belonged  to  a  well-defined  class  where 
the  interference  of  the  court  did  not  disturb  or  destroy  the 
trust  scheme,  but  was  rendered  necessary  in  order  to  prevent 
its  entire  failure.  Trusts  which  liave  become  impossible  of 
performance  because  of  the  existence  of  conditions  not  antici- 
pated or  foreseen  when  they  were  created  are  of  this  character ; 
also  marriage  settlements  where  the  marital  relation  has  been 
annulled,  and  other  kindred  cases.  There  was  also  a  larger 
class  where  the  court  would  decree  dissolution  of  the  trust 
upon  the  application  of  all  the  interested  parties,  but  this  was 
strictly  limited  to  cases  where  the  whole  design  and  object  of 
the  trust  sclieme  had  been  practically  accomplished  and  all 
the  interests  created  by  it  had  become  vested.  (2  Perry  on 
Trusts  [3d  ed.],  SJ  1)2(> ;  Bowd'tfrh  v.  Andrew,  8  Allen,  341.) 
Even  then  the  assent  of  the  trustee  was  essential  to  the  exer- 
cise of  jurisdiction.  In  none  of  these  cases  could  it  be  said 
that  the  plan  of  the  trust  had  been  defeated  or  the  trust  funds  . 
diverted  from  their  original  purpose." 

A  testator  lias  the  undoubted  power  to  place  the  legal  title 
of  his  estate  in  a  trustee  for  such  a  legal  period  of  time  as  is 
necessary  to  carry  out  the  scheme  of  his  will.  Any  other  rule 
would  lead  to  the  destruction  of  wills  at  the  pleasure  of  the 
legislature. 

In  2  Perry  on   Trusts  (3d  ed.  §  920)  cited  by  this  court  in 
Ciithhert  v.  Chauvet  {svjrra)  this  language  is  found  ;  "  There 
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are  two  methods  in  which  a  trust  may  he  terminated.  It  may 
terminate  upon  the  accomplishment  of  the  purposes  for  which 
it  was  created.  When  the  time  expires  during  wliich  a  trust 
is  to  exist  or  when  the  event  happens  upon  whicli  a  trust  is  to 
cease  and  the  trustees  liave  performed  all  their  duties  and  dis- 
tributed the  fund  as  directed,  the  trust  is  at  an  end.  *  *  * 
If  a  trust  is  created  for  the  life  of  one  it  cannot  be  terminated 
before  his  death,  although  there  are  other  words  that  imply 
that  it  may  be  terminated  earlier." 

In  Bowditch  v.  Ayulrew  (90  Mass.  [8  Allen]  339,  341)  Mr. 
Justice  IIoAR  states  :  *'  The  case  then  presents  two  questions : 
First,  whether  the  direction  to  the  trustee  to  pay  over  to  the 
widow  of  the  testator  from  time  to  time  such  parts  of  the 
income  of  his  estate  as  should  seem  to  her  and  the  trustee 
necessary  for  the  maintenance  of  his  family  and  the  support 
and  education  of  liis  children,  lias  become  inoperative  by  the 
death  of  all  the  children,  the  sale  of  the  house  in  which  the 
family  resided  and  the  widow  ceasing  to  keep  house  for  her- 
self;  and  secondly,  whether  the  equitable  interest  which  was 
given  to  the  children  was  a  vested  or  contingent  interest." 

After  dealing  with  the  situation  at  some  length,  the  learned 
judge  decided  this  first  question  as  follows :  "  And  after  the 
death  of  all  the  children  without  issue,  the  sale  of  the  dwell- 
ing house,  and  the  ceasing  to  keep  house  by  the  widow,  we  do 
not  think  she  can  be  regarded  as  constituting  the  *  family,'  for 
whose  support  the  provision  in  the  will  was  designed." 

It  thus  appears  that  the  scheme  of  this  will  had  been  car- 
ried out.  It  was  in  support  of  this  point  that  the  citations  in 
Perry  on  Trusts  and  Bowditch  v.  Aiidreto  were  cited  in 
Gitthhert  v.  Chauvet  {supra). 

Perry  on  Trusts  (§  920)  contains  the  following :  "  There  can 
be  no  doubt  upon  principle,  that,  \vhen  all  those  who  have  the 
entire  legal  and  beneficial  interest  in  i>roperty  agree  to  dispose 
of  it  in  a  particular  manner,  courts  will  give  eflEect  to  their 
agreements."  The  learned  writer  states  in  the  same  section  : 
"  If  a  trust  is  created  for  the  life  of  one,  it  cannot  be  termi- 
nated before  his  death,  although  there  are  other  words  that 
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imply  that  it  may  be  terminated  earlier."     (Citing  Prentice  v. 
BaU,  106  Mass.  595.) 

My  precise  point  is  that  in  the  case  of  an  incompetent  or 
improvident  child,  the  testator  may  protect  his  unfortunate 
offspring  by  a  proper  trust,  and  that  such  beneficiaries  have 
in  no  legal  sense  the  beneficial  interest  in  the  property  which 
would  enable  them  to  join  in  an  agreement  to  terminate  the 
trust.  It  is  not  a  question  of  a  contract  between  the  living 
and  the  dead ;  it  is  not  a  question  whether  those  who  have 
departed  this  life  are  to  control  the  affairs  of  future  genera- 
tions ;  the  only  question  is,  cannot  a  testator,  whose  contracts 
are  enforced  after  his  death,  whether  favorable  or  otherwise 
to  his  estate,  also  leave  behind  him  a  legal  trust,  in  the  case  I 
have  supposed,  which  will  conthiue  until  the  scheme  of  his 
will  is  accomplished,  provided  the  duration  of  the  selected 
lives  permits  ? 

CuLLEN,  Ch.  J.  (dissenting).  The  plaintiff,  under  the  will 
of  her  husband,  who  died  in  February,  1892,  was  entitled  dur- 
ing her  life  or  until  lier  remarriage  to  the  income  of  a  trust 
fund  consisting  of  one-third  of  his  estate.  Under  the  will 
as  construed  by  a  decree  of  the  court  in  an  action  brought 
to  determine  the  validity  and  effect  of  its  provisions,  the 
remainder,  upon  the  death  or  remarriage  of  the  plaintiff,  was 
indefeasibly  vested  in  the  children  of  the  testator  and  herself. 
The  defendant  is  the  trustee  under  said  will.  On  February 
11th,  1903,  the  remaindermen,  all  of  whom  were  of  age,  con- 
veyed their  title  and  interest  in  the  trust  fund  to  the  plaintiff 
who  then  duly  released  to  herself  as  entitled  to  the  remainder 
in  said  trust  fund  all  her  right  to  the  income  thereof.  There- 
after the  plaintiff  demanded  of  the  defendant  a  surrender  of 
the  principal  of  said  fund,  which  demand  was  refused  by  the 
trustee  on  the  ground  that  the  trust  had  not  been  terminated 
and  that  a  release  from  the  plaintiff  would  not  protect  it  from 
liability.  The  trustee,  however,  was  willing  to  submit  the 
question  to  the  court  and  to  relinquish  the  corpus  of  the  estate 
if  the  court  should  decide  the  trust  had  terminated.     On  this 
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state  of  facts  the  Appellate  Division  lield  that  the  trust  had 
not  been  terminated  and  that  the  plaintiff  was  not  entitled  to 
the  fund. 

The  claim  of  tlie  plaintiff  is  based  on  section  3  of  the  Per- 
sonal Property  Law  (Chap.  417,  Laws  of  1807)  as  that  section 
stood  at  the  time  of  lier  demand.  The  section  after  prescribing 
that  the  riglit  of  a  beneficiary  to  the  income  of  a  trust  of  per- 
sonal property  cannot  be  transferred  by  assignment  or  other- 
wise, provides :  "  Whenever  a  beneficiary  in  a  trust  for  the 
receipt  of  the  income  of  personal  property  is  entitled  to  a 
remainder  in  the  whole  or  a  part  of  the  principal  fund  so  held 
in  trust,  subject  to  his  beneficial  estate  for  a  life  or  lives,  or  a 
shorter  term,  he  may  release  his  interest  in  such  income, 
and  thereupon  the  estate  of  the  trustee  shall  cease  in  that  part 
of  such  principal  fund  to  which  such  beneficiary  has  l)ecome 
entitled  in  remainder,  and  such  trust  estate  merges  in  such 
remainder."  The  learned  Appellate  Division  denied  the 
plaintiff's  application  for  a  transfer  of  the  trust  fund  to  her- 
self on  three  grounds.  Ftf\st,  that  if  the  provision  of  the 
Personal  Property  Law  quoted  applied  to  trusts  created 
before  the  enactment  of  that  statute  or  its  predecessor,  the 
law  of  1893  (Chap.  452)  would  be  unconstitutional.  Second^ 
that  the  statute  should  be  construed  as  prospective  only,  and, 
therefore,  not  to  apply  to  the  case  of  the  plaintiff,  in  whose 
favor  the  trust  had  been  created  in  1892,  and,  thlrd^  that  the 
plaintiff  did  not  own  the  life  estate  absolutely,  but  only  con- 
ditionally upon  her  remaining  unmarried.  In  my  opinion 
none  of,  these  grounds  is  tenable. 

If  it  is  to  l)e  regarded  as  an  original  question,  I  am  entirely 
clear  that  the  statute  is  constitutional  as  applied  to  trusts 
created  before  its  enactment;  but  I  deem  the  proposition 
settled  by  authority  l)oth  in  this  court  and  in  the  Supreme 
Court  of  the  United  States.  The  constitutionality  of  the 
statute  can  be  assailed  only  on  two  grounds,  that  it  impaire 
the  obligation  of  a  contract  and  that  it  deprives  some  person  of 
property  without  due  process  of  law.  Most  of  the  decisions 
to  which  I  allude  were  made  in  litigations  arising  out  of  the 
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sale,  under  acts  of  the  legislature  of  tliis  state,  of  certain 
lands  devised  by  Mai-y  Clark  to  trustees  in  trust  to  receive 
the  rents  and  profits  and  pay  the  same  to  the  testator's  grand- 
child during  his  life,  and  upon  his  death  to  convey  the  land  to 
his  issue  in  fee,  and,  in  default  of  issue,  tlien  to  anotlier  grand- 
son of  the  testator.  The  lands  being  vacant  and  returning 
little  or  no  income,  the  legislature  discharged  the  trustees  and 
authorized  the  sale  of  the  lands  by  the  equitable  life  tenant 
under  certain  restrictions  and  subject  to  approval  by  the  ("ourt 
of  Chancery.  After  the  death  of  the  life  tenant  his  issue 
sought  to  recover  the  lands  sold  under  these  statutes.  A 
number  of  actions  were  brought  both  in  the  courts  of  this 
state  and  in  the  Federal  courts.  Many  ol)jections  to  the 
validity  of  the  sales  were  taken  for  alleged  failure  to  comply 
with  the  requirements  of  the  act  of  the  legislature,  none  of 
which  are  material  here.  But  the  objection  that  the  act  was 
unconstitutional,  both  as  impairing  the  obligation  of  a  con- 
tract and  as  invading  rights  of  property,  was  disthictly  made 
and  overruled  by  the  Supreme  Court  in  Clarke  v.  YmiS^irlivy 
(15  Wend.  4:»3C)  and  by  the  Court  of  Errors  in  Cochrdti  v.  Van 
Surlay  (20  Wend.  305).  In  the  Court  of  Errors  the  chancellor, 
writing  for  affirmance  of  the  Supreme  (M)urt,  said:  "If  the 
laws  are  unconstitutional,  it  must  be  either  because  they  impair 
the  validity  of  a  contract,  and  thus  conflict  with  the  Constitu- 
tion of  the  United  States,  or  because  they  are  inconsistent 
with  the  State  Constitution  in  taking  the  property  of  infants 
and  api)lying  it  to  purposes  not  previously  authorized  by  law, 
and  which  could  not  benefit  them.  There  is  not  any  contract 
which  has  been  violated  in  this  case  by  the  legislature,  within 
the  meaning  of  that  clause  of  the  Constitution  of  the  United 
States  which  prohibits  the  state  legislatures  from  passing  any 
laws  impairing  the  obligation  of  contracts,"  Senator  Ver- 
PLANCK,  while  voting  for  reversal  of  the  judgment  below  on 
the  ground  that  the  statute  had  not  been  complied  with,  said  : 
*'  1  concur  with  the  Supreme  Court  in  supporting  the  consti- 
tutionality of  the  acts  under  which  the  sale,  now  impeached, 
was  made.     *     *     *     But  a  will  absolute  in  its  terms,  and 
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unconditional,  cannot,  by  any  stretch  of  terms  within  tlie 
limits  of  legal  or  of  ordinary  language,  be  termed  a  contract ; 
still  less  can  an  estate  absolutely  vested  under  a  decree,  or  if 
contingent,  yet  contingent  only  on  the  casualities  of  life,  not 
on  any  condition  to  be  performed,  be  considered  as  an  exe- 
cuted contract."  In  Towle  v.  Forney  (14  N.  Y.  423)  this 
court  again  upheld  the  validity  of  the  sales  made  under  the  stat- 
utes referred  to.  The  litigation  in  the  Federal  courts  has  a  dif- 
ferent history.  The  case  first  came  before  the  Supreme  Court 
of  the  United  States  in  Williainson  v.  Berry  (2  How.  [TJ.  S.] 
495)  on  a  certificate  of  division  of  opinion  between  the  judges 
holding  the  Circuit  Court.  The  judges  of  the  Circuit  Court 
agreed  that  the  statutes  were  constitutional,  so  that  question 
was  not  presented  to  the  Supreme  Court,  which  court  held 
the  sales  bad  for  failure  to  comply  with  the  requirements  of 
the  statute.  The  case  again  went  to  the  Supreme  Court, 
(reported  under  the  title  of  Suydani  v.  Williamsoiiy  24  How. 
[U.  S.]  427)  which  retracted  its  former  ruHng  and  held  that  on 
a  question  of  title  it  should  follow  the  law  as  declared  by  the 
state  courts.  So  far  the  question  of  the  constitutionality  of 
the  statute  had  not  been  presented  to  the  Supreme  Court. 
The  case,  however,  was  again  taken  to  that  court  and  is 
reported  in  6  Wallace,  page  723.  There  the  objection  was 
distinctly  taken  and  overruled  that  the  discharge  of  the  trus- 
tees by  the  legislature  of  Xow  York  contravened  the  provision 
of  the  Federal  Constitution  prohibiting  the  enactment  of  any 
law  impairing  the  obligation  of  a  contract. 

Though  the  will  of  the  plaintiff's  husband  did  not  constitute 
a  contract  within  the  provisions  of  the  Federal  Constitution, 
no  rights  of  property  acquired  thereunder  could  be  divested 
by  an  act  of  the  legislature.  Such  a  statute  would  be  a  depri- 
vation of  property  without  due  process  of  law  and  violate  both 
the  Federal  Constitution  and  our  own.  Every  beneficial  inter- 
est in  the  trust  fund  is  now  vested  in  the  plaintiff.  The  remain- 
der, upon  her  death  or  remarriage,  in  the  hands  of  her  children, 
was,  at  all  times,  under  our  law,  alienable,  devisable  and  descend- 
ible, and  those  children  have  conveyed  to  her.     As  the  law  Btpod 
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at  the  time  of  the  creation  of  the  trust  she  could  not  alienate 
or  anticipate  her  income  and  it  was  not  liable  to  creditors  save 
for  any  excess  beyond  what  was  necessary  for  her  support. 
These  provisions  of  law  were  for  the  benefit  and  protection  of 
the  equita])le  life  tenant  solely.  As  she  wishes  to  be  relieved 
from  these  restrictions  and  the  legislature  grants  her  that 
privilege,  who  else  has  ground  for  complaint?  In  Tj^yijeit  v. 
Hunter  (19  N.  Y.  445)  it  was  held  (460) :  "  It  was  certainly 
competent  for  the  legislature  to  relieve  the  daugliters  from 
the  prohibition  contained  in  the  63rd  section  of  the  statute 
(1  R.  S.  730),  that  no  person  beneficially  interested  in  a  trust 
for  the  receipt  of  the  rents  and  profits  of  lands,  can  assign  or 
in  any  manner  dispose  of  such  interest.  The  acts  already 
referred  to  provide  for  the  conveyance  of  the  rights  of  the  | 
daugliters,  and  obviate  any  objection  under  the  section  just  \ 
cited.  So  far  then  they  are  constitutional  and  valid."  In 
Cochran  v.  Van  Surlay  {supra)  it  was  said  by  the  chancellor : 
"  By  the  first  section  of  the  Act  of  March,  1815,  the  equitable 
life  estate  of  T.  B.  Clark  in  the  premises  was  converted  into 
a  legal  estate,  which  was  perfectly  proper,  as  its  conversion 
from  an  equitable  to  a  legal  estate  could  not  affect  the  rights 
or  interests  of  any  other  person."  The  learned  court  below 
following  Oviatt  v.  Hopkins  (20  App.  Div.  168)  placed  its 
decision  on  the  ground  that  the  statute  operated  to  deprive 
the  trustee  of  his  property  and,  therefore,  was  unconstitutional. 
It  is  doubtless  true  that  oftentimes  a  trustee  may  assert  his 
title  to  property  with  the  same  force  and  effect  as  an  indi- 
vidual might,  that  is  to  say,  when  he  represents  beneficial 
interests  which  it  is  his  duty  to  protect.  The  case  before 
us  is  of  an  entirely  different  character.  He  is  not  assert- 
ing a  right  to  protect  those  for  whose  benefit  the  trust  was 
created,  but  in  hostility  to  them.  The  question,  therefore, 
is,  lias  a  trustee  any  such  personal,  not  representative,  right 
to  the  mere  possession  of  the  trust  fund  as  to  constitute 
property  within  the  provisions  of  the  State  and  Federal 
Constitutions?  Of  that  possession  he  cannot  avail  himself 
in  any  respect  for  hie  own  advantage.     liis  sole  right  is 
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to  his  commissions  if  lie  does  his  work  properly.  The  right 
to  such  commissions  in  this  case,  however,  is  solely  statu- 
tory, no  provision  having  been  made  therefor  in  the  will 
{Matte?*  of  Schelly  53  N.  Y.  263),  and  the  statute  may  at  any 
time  be  amended  or  repealed.  Moreover,  there  is  no  difficulty 
in  obviating  any  question  of  this  kind  by  allowing  the  trustee 
commissions  when  he  turns  over  the  property.  The  tenure 
by  a  trustee  of  his  office  clearly  shows  that  he  has  no  property 
right  therein.  He  may  be  removed  at  any  time  by  a  court  of 
equity  for  causes  entirely  insufficient  to  justify  depriving  one 
of  iiis  property.  "  It  may  be  stated  generally  that  if  the  con- 
duct or  circumstances  of  trustees  is  such  as  to  render  it  very 
inconvenient,  improper  or  inexpedient  for  them  to  continue 
in  the  trust  the  court  w^ill  exercise  its  discretion  and  relieve 
them  and  appoint  others  in  their  place,  as  where  the  trustees 
*  *  *  so  disagreed  among  themselves  that  they  could  not 
act,  or  where  co-trustees  refused  to  act  with  one  of  their  num- 
ber." (Perry  on  Trusts,  276.)  In  M(itt(^r  of  Monjmi  (6eS 
Barb.  621)  and  in  J)eraiHm<'s  v.  Dunham  (22  Ilun,  86)  the 
court  removed  a  trustee  because  of  the  hostility  existing 
between  him  and  his  co-trustees  without  entering  into  the 
merits  of  the  controversy  between  the  ])arties.  Under  our 
law  when  the  position  of  trustee  becomes  vacant  for  any 
reason  the  trust  devolves  upon  the  Supreme  Court.  It 
seems  to  me,  in  view  of  these  principles,  idle  to  argue  that  a 
,  trustee  has  personally  any  property  right  in  the  trust  fund. 
He  is  in  reality  the  mere  custodian  of  the  fund  for  the  pur- 
pose of  executing  the  trust,  though  in  dealing  with  third  par- 
ties the  law  vests  the  legal  title  in  him.  Finally  it  may  be 
said  that  at  common  law  such  trusts  as  the  one  before  us,  the 
income  under  that  law  being  alienable  except  in  the  case  of  a 
trust  for  a  married  woman,  could  be  terminated  by  the  decree 
of  a  court  of  equity  on  the  consent  of  all  parties  in  interest 
where  those  interests  were  vested  and  indefeasible  (Perry  on 
Trusts,  §  920),  and  that  it  is  the  provision  of  our  Revised 
Statutes  rendering  the  income  inalienable  that  has  changed 
the  law  in  this  state.     {Lent  v.  Howard,,  89  N.  Y.  169,  172.) 
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It  was  casually  remarked  by  this  court  in  Cuthhert  v.  Chauvet 
(136  N.  Y.  326,  328)  that  the  assent  of  the  trustee  was  essen- 
tial to  the  exercise  by  a  court  of  equity  of  jurisdiction  to  ter- 
minate a  trust.  The  statement  does  not  seem  justified  by  the 
authorities  cited.  (2  Perry  on  Trusts,  §  920 ;  Bcnoditch  v. 
Andrew^  8  Allen,  341.)  On  the  contrary,  it  seems  settled  in 
Massachusetts  that  a  trust  will  not  be  continued  for  the  bene- 
fit of  the  trustee  {Slater  v.  JIurUmt,  146  Mass.  308) ;  but  that 
the  beneficiaries  may  terminate  the  trust.  (See,  also,  WJmU  v. 
Converse^  146  Mass.  345 ;  Inches  v.  HiU^  106  Mass.  575  ;  Smith 
V.  Ilarriiigtoiiy  4  Allen,  566.)  There  has,  in  the  later  cases, 
been  a  disposition  to  refuse  to  terminate  a  trust  whei'e  there 
is  a  provision  against  anticipation  or  alienation  by  the  cestui 
que  trusty  but  this  limitation,  not  the  assent  of  tlie  trustee,  is 
the  controlling  factor  affecting  the  action  of  the  courts.  The 
rule  is  the  same  in  England,  that  except  where  the  uicome  is 
inalienable  tlie  trustee  can  be  compelled  to  convey.  (Lewin 
on  Trusts,  XXVI,  p.  674  et  seq.)  It  must  also  be  borne  in 
mind  that  this  court  in  tlie  Chauvet  case  was  discussing  the 
power  of  a  court  of  equity  to  decree  a  termination  of  a  trust 
without  legislative  authority,  not  the  power  of  the  legislature 
to  provide  for  the  termination  of  trusts,  an  entirely  different 
question.  As  to  this  branch  of  the  case  I  concur  in  the  dis- 
cussion of  my  brother  Gray. 

In  an  opinion  delivered  on  this  appeal  by  Judge  Bartlett 
a  ground  is  taken  much  in  advance  of  that  of  the  learned 
Appellate  Division.     It  is  asserted  that  even  with  the  consent  ^ 
of  both  trustee  and  beneficiaries  the  legislature  cannot  author-    \ 
ize  the  abrogation  of  the  trust.     It  is  argued  that  the  legisla- 
ture having  at  the  time  of  the  testator's  decease  provided 
by  law  for  the  creation  of  trusts,  authority  subsequently  given 
by  the  legislature  to  the  trustee  to  unite  with  the  beneficiaries 
in  disposing  of  the  trust  estate  would  be  taking  property 
without  due  process  of  law.     In  answer  to  this  it  may  be  first    ^ 
suggested  that  the  retention  of  the  property  by  the  trustee 
would  be  wholly  inoperative  to  prevent  the  evils  anticipated 
by  the  learned  jiidge,  the  dissipation  by  an  improvident  or 
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extravagant  child  of  his  support,  if  such  child  were  allowed 
to  anticipate  or  sell  the  income  of  the  trust  fund.  Therefore, 
it  is  incumbent  to  go  further  and  to  establish  that  it  was 
beyond  the  power  of  the  legislature  as  to  existing  trusts  to 
repeal  the  law  which  forbade  the  alienation  or  disposition  of 
the  income  of  a  beneficiary,  and  I  understand  this  to  be  the 
position  my  brother  Bartleit  assumes.  It  does  not  seem  to 
me  possible  that  any  person  can  have  a  property'  right  in  a 
limitation  that  another  shall  not  anticipate  or  alienate  his 
income  when  he  can  in  no  event  succeed  to  what  the  other 
may  leave  nnexpended.  But  waiving  this  and  accepting  what 
seems  to  me  the  entirely  untenable  assumption  that  the  tes- 
tator's will  operated  as  a  contract  either  with  his  widow  or 
with  the  trustee,  or  with  both,  that  the  widow  should  not 
alienate  or  anticipate  her  income,  the  obligations  of  which 
contract  the  legislature  could  not  impair,  the  question  remains, 
who  has  succeeded  to  those  contract  rights  ?  Certainly  when 
the  testator  died  he  took  with  him  from  this  world  nothing  of 
property  or  property  rights.  AH  his  property,  including  the 
rights  acquired  under  the  supposed  contract,  at  once  passed 
either  to  his  widow  and  next  of  kin,  and  heirs  at  law,  or  to  his 
legatees  and  devisees  under  his  will,  who  are  the  very  }>ersons 
upon  whom  the  burden  of  fulfilling  the  obligations  of  that 
contract  rested.  To  speak  accurately,  as  the  will  became 
operative  only  on  the  testator's  death,  the  right  to  enforce  the 
trust  never  vested  in  him,  but  accrued  first  and  solely  to  the 
beneficiaries.  A  man  may  convey  property  to  a  corporation 
on  condition  that  the  property  shall  be  used  only  as  a  church, 
and  the  corporation  may  covenant  to  that  effect,  but  after  his 
death  his  heir  at  law  or  devisee  may  release  the  condition  and 
covenant  and  the  property  be  used  for  a  theatre.  The  argu- 
ment of  Judge  Bartletp's  opinion  seems  necessarily  to  lead 
to  the  proposition  that  there  can  be  a  property  right  in  the 
dead  beyond  the  power  of  all  the  living  interested  therein  to 
dispose  of  though  with  tlie  authority  of  the  legislature.  I 
should  be  the  last  to  deny  that  a  wise  government  will  prop- 
erly respect  to  some  extent  the  wishes  of  'preceding  genora* 


1905.]  Metcalfe  v.  Union  Trust  Co.  59 


N.  Y.  Rep.]         Dissenting  opinion,  per  Cullen,  Ch.  J. 

tions  even  in  regard  to  the  present  management  of  estates 
that  they  have  left.  That  is  a  matter  solely  of  public  policy 
to  be  determined  by  the  legislature  with  reference  to  how  far 
compliance  with  those  wishes  will  affect  favorably  or  unfavor- 
ably the  welfare  of  the  state.  It  is  a  subject  with  whicli  the 
courts  have  no  concern.  When,  however,  a  statute  is  assailed 
as  unconstitutional  in  taking  property  without  due  process  of 
law,  there  must  be  pointed  out  some  person  at  present  exist- 
ing or  that  may  hereafter  exist  whose  rights  are  invaded.  A 
conveys  land  to  B  in  trust  to  apply  the  rents  and  profits  to  his 
(A's)  wife  C  during  life,  and  on  her  death  to  his  only  child  D 
in  fee.  All  the  parties  are  adults  and  all  interests  are  inde- 
feasibly  vested.  Thereafter  the  legislature  enacts  that  all  the 
parties  named.  A,  B,  C  and  D,  may  unite  in  selling  the  prop- 
erty and  in  terminating  the  trust.  There  is  no  inhibition  in 
the  Constitution  against  the  destruction  of  trusts  or  against  set- 
ting aside  wills.  There  is,  however,  a  provision  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law  and, 
therefore,  if  the  effect  of  the  abrogation  of  the  trust  is  to 
deprive  any  one  of  a  property  right  the  statute  would  be 
unconstitutional  and  void.  But  iiijurianon  fit  volenti  and  it 
is  entirely  plain  that  where  every  one  in  interest  consents,  no  one 
is  deprived  of  any  property.  If  that  is  not  so,  who  is  it  whose 
rights  are  invaded  ?  Name  the 2>erson.  Now  I  shall  assume  for 
the  discussion  only  that  tlie  right  of  A  to  have  the  trust  enforced 
is  absolute,  and  that  the  legislature  could  not  authorize  its  ter- 
mination without  his  consent.  A  dies  leaving  the  other  parties 
surviving.  This  right  of  A  being  property  (if  not  propert}',  it 
is  not  within  the  constitutional  provision  under  discussion)  on 
his  death  must  have  devolved  on  somebody  with  as  plenary 
power  as  A  possessed  in  his  lifetime  to  assent  or  to  refuse 
assent  to  the  changed  legislation.  If  not,  then  there  has 
remained  in  A,  though  dead,  some  property  right.  Under 
our  notions  as  to  the  devolution  of  property  on  the  death  of 
the  owner  it  is  impossible  that  there  should  be  vested  in  the 
dead  any  property  right  within  the  constitutional  safeguards, 
State  or  Federal.    There  are  certain  rights,  such  as  a  cause 
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of  action  for  pei'soiial  injuries,  that  do  not  pass  on  the  death 
of  the  holder  to  his  representatives  or  successors,  but  in  all 
such  cases  the  right  itself  ceases  and  ends.  This  subject 
received  some  attention  in  the  famous  Dartmouth  College 
Case  (4r  Wheaton,  518),  where  Chief  Justice  Marshall  said 
that  the  question  upon  whom  the  contract  rights  acquired  by 
the  founders  of  the  college  devolved  had  given  the  court 
more  trouble  than  all  the  questions  in  that  case  argued  by 
counsel.  It  was  held  that  those  rights  passed  to  the  corpora- 
tion and  it  was  decided,  not  that  the  original  charter  granted 
by  the  crown  to  Doctor  AVheelock  and  his  associates  could 
not  be  altered,  but  that  it  could  not  be  altered  without  the 
consent  of  the  corporation. 

The  next  position  of  the  learned  court  below  is  that  the 
Personal  Property  Law  should  not  be  construed   retrospec- 
tively so  as  to  include  the  case  of  a  trust  executed  before  its 
enacttiient.     To  bring  the  case  of  the  plaintiff  within  the  sec- 
tion it  is  not  necessary  to  construe  it  retrospectively.     The 
section  does  not  deal  with  the  creation  of  trusts,  but  with  the 
existing  tenure  of  propert\-.     The  provision  is  "whenever  a 
beneficiary  in  a  trust  for  the  receipt  of  the  income  of  personal 
property  U  entitled  to  a  remainder  in  the  whole  or  a  part  of 
the  principal  fund  so  held  in  trust,"  etc.,  he  may  by  a  certain 
method  abrogate  the  trust.     The  plaintiff  at  the  time  of  the 
enactment  of  the  statute  was  entitled  to  the  income  of  prop- 
erty held  in  trust  and  thereafter  became  entitled  to  the  remain- 
der in  the  corjyus  and  thereupon  executed  the  release  ])re- 
scrjbed  by  the  statute  to  terminate  the  trust.     She  sought  to 
terminate  the  trust  only  after  the  statute  had  authorized  her 
so  to  do,  and  in  giving  effect  to  that  action  in  her  case  I  see 
nothing  of  a  retrospective  character.     Nor  is  there  any  argu- 
ment to  be  drawn  from  the  change  of  phraseology  between 
the  present  law  and  that  of  1893  whicli  preceded  it,  in  tlie 
omission  of  the  words  "heretofore  and  hereafter  created." 
The  new  law  is  not  a  mere  re-enactment  of  the  old  law  with 
those  words  omitted,  but  the  whole  verbiage  of  the  old  law, 
which  was  cumbrous  and  prolix  in  the  extreme,  has   been 
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abandoned  and  a  single,  sliort  provision  substituted  for  it. 
The  construction  given  to  the  present  law  by  the  learned 
court  below  would  lead  to  this  incongruous  result.  From  the 
enactment  of  the  law  of  1893  to  its  repeal  by  the  Personal 
Property  Law,  unquestionably,  trusts  created  during  that 
period  were  subject  to  be  abrogated  by  a  life  tenant  owning 
the  remainder.  On  what  principle,  if  the  policy  of  the  legis- 
lature authorizing  the  abrogation  of  such  trusts  was  to  be  con- 
tinued at  all,  would  trusts  created  since  the  law  of  1893  be 
omitted  from  the  operation  of  the  new  statute  ?  If  the  statute 
impaired  no  vested  right  and  it  was  the  interest  of  the  equi- 
table life  tenant  that  a  loan  was  eflFecte<l  by  its  provisions,  how 
is  it  at  all  material  at  what  time  the  trust  was  created  ? 

Lastly,  the  learned  court^below  thought  the  plaintiff  did  not 
fall  within  the  statute  because  her  right  to  the  income  was  con- 
ditional on  her  remaining  unmarried,  and  referred  to  the  case 
of  Matter  of  United  States  Trust  Company  (175  X.  Y.  304). 
In  that  case  the  beneficiary  was  not  entitled  either  to  the 
whole  or  any  definite  part  of  the  income  of  the  trust  fund,  but 
only  such  portion  thereof  as  might  be  necessary  for  his  sup- 
port, which  wouhl  vary  from  time  to  time.  In  the  present 
case  the  plaintiff  is  entitled  to  the  whole  of  the  income  as  long 
as  she  remains  unmarrieJ,  and  the  condition  against  remar- 
riage is  a  limitation  solely  on  the  time  of  her  enjoyment  of  it. 
The  statute  in  terms  applies  to  the  case  of  an  income  "for 
life  or  lives  or  a  shorter  term  ; "  as  the  plaintiff  must  marry 
during  her  lifetime,  if  at  all,  a  bequest  dun  viduitate  is  neces- 
sarily either  for  life  or  for  a  shorter  term. 

It  was  said  below :  "  The  intention  of  the  testator  is  that 
she  shall  cease  to  be  entitled  to  the  income  on  her  remarriage. 
That  intention,  lawful,  enforcible  and  subject  to  no  limitation 
at  the  time  the  will  was  made,  cannot  be  destroyed.  If  effect 
were  given  to  the  statute  and  the  fund  were  transferred  to  the 
widow  she  might  marry  the  next  day  and  thus  defeat  the  plain 
testamentary  intention  of  her  husband."  I  think  that  the 
effect  of  a  statute  in  a  particular  case  should  not  control  its 
construction,  though  doubtless  the  result  of  a  particular  con- 
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striiction  in  a  wliole  class  of  cases  is  justly  deemed  a  potent 
factor  in  determining  the  proper  interpretation  of  the  law.  I 
doubt,  however,  whether  the  decision  of  the  Appellate  Divi- 
sion in  this  case  does  conduce  to  effectuate  the  desire  of  the 
testator,  by  no  means  an  uncommon  one,  that  his  widow  should 
remain  unmarried.  Under  that  decision  the  plaintiff  cannot 
now  take  the  principal  of  the  property,  but  the  day  on  which 
she  marries  the  trust  terminates  and  under  the  assignment 
from  her  children  to  her  she  is  entitled  to  the  whole  fund. 
The  title  of  the  present  case  on  appeal  would  seem  to  indicate 
that  this  pecuniary  temptation  has  as  yet  proved  insufficient 
to  induce  the  plaintiff  to  thrust  aside  the  memory  of  her 
deceased  husband. 

The  judgment  appealed  from  should  be  reversed  and  judg- 
ment awarded  for  the  plaintiff  for  the  delivery  of  the  fund 
less  the  commissions  thereon  due  the  defendant. 

O'Brien,  J.,  concurs  with  Gray,  J. ;  Haight  and  Werner, 
JJ.,  concur  with  Gray,  J.,  in  result  on  last  two  grounds; 
Vann,  J.,  concurs  with  Bartlett,  J. ;  Cullen,  Ch.  J.,  reads 
dissenting  opinion. 

Judgment  affirmed. 


Katherixe  Coulson  et  al..  Appellants,  v.  Bernard  G.  Flynn, 
Respondent,  Interpleaded  by  the  Supreme  Council  of  the 
Catholic  Mutual  Benefit  Association. 

1.  Mutual  Benefit  Association  —  Ultra  Vikks  Waiver  of  Rule 
AH  TO  Beneficiaries.  A  certificate  issued  by  a  mutual  beuefit  associa- 
tion designating  as  the  beneficiary  one  who  was  neither  a  relative  of  nor  a 
dependent  upon  the  insured,  Avith  "whom  lie  lives  and  upon  whom  he 
depends,  or  such  other  persons  as  the  rules  and  regulations  of  said  asso- 
ciation shall  determine,*'  entitles  the  beneficiary  named,  upon  the  death 
of  the  insured,  to  the  sum  designated  therein,  notwithstanding  the  provi- 
sions of  a  by-law  of  the  association  restricting  the  designation  of  bene- 
ficiaries to  relatives  and  dependents  only,  where  it  appears  that  the  act 
under  which  it  was  incorporated  (L.  1879,  ch.  496,  g  7)  authorized  others 
to  be  named  as  beneficiaries,  and  that  the  association,  with  knowledge  that 
the  beneficiary  designated  was  not  within  the  class  embraced  in  the 
by-law,  accepted  the  member  and  thereafter  received  his  dues  and  i 
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ments,  and,  therefore,  must  be  deemed  to  have  waived  any  defense  of 
ultra  vires  founded  upon  such  by-law. 

2.  Objection  of  Ultra  Vires  Available  to  Association  Only. 
Assuming,  liowever,  that  the  issuing  of  such  certificate  was  ultra  rtres, 
the  question  can  be  mised  by  the  association  only,  and,  tlierefore,  in  an 
action  against  it  brought  by  the  brother  and  sisters  of  decedent  to  recover 
the  amount  named  therein,  in  which  the  beneficiary  named  was  inter- 
pleaded, the  association  paying  the  money  into  court  and  not  defending, 
the  plaintiffs  cannot  raise  it,  inasmuch  as  they  have  no  certificate  at  all, 
and  have  no  contract  basis  for  any  claim  whatever. 

CouUon  V.  Flyfm,  90  App.  Div.  613,  aflarmed, 

(Argued  February  2,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
February  16,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Geo?*ffe  H,  Kennedy  for  appellants.  The  act  of  incorpora- 
tion of  the  Catholic  Mutual  Benefit  Association  does  not 
authorize  the  members  thereof  to  name  beneficiaries  who  are 
not  relatives  or  dependents.  {Samjer  v.  Rothschild^  50  Hun, 
157 ;  123  N.  Y.  577 ;  Shnon  v. '  O'Brien,  87  Hun,  165 ; 
McCard  v.  McCord,  40  App.  Div.  275;  I)i  Messiah  v. 
Gern^  10  Misc.  Rep.  30;  Sargent  v.  Knights  of  Honor,  158 
Mass.  557;  Tyler  v.  0.  F.  M.  R.  Assn.,  14  Mass.  134; 
Coudell  V.  Wood'taard,  29  S.  W.  Rep.  614 ;  Hanna  v.  llamui, 
30  S.  W.  Rep.  820 ;  Alexander  v.  Parker,  144  111.  355 ;  iV. 
O.  1\  IL  Society  v.  Wilson,  52  N.  E.  Rep.  41.)  The  ques- 
tion here  is  not  whether  the  association  alone  can  raise  the 
objection  that  the  beneficiary  is  not  of  the  class  designated  by 
the  constitution  of  the  association,  but  whether  the  constitu- 
tion of  the  association  is  to  govern  the  rights  of  these  claim- 
ants. {Palmer  v.  Welch,  13  111.  14  ;  B.  IL  L.  B,  Ass^i.  v. 
Bln^,  112  111.  331 ;  X,  0,  P.  IL  Society  v.  Wihon.  52  N.  E. 
Rep.  41  ;  Sanger  v.  Rothschild,  12<^  N.  Y.   577;  Lahey  v. 
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Lahey^  174  N.  Y.  146.)  Tlie  iusnred  Bartholomew  Savage 
had  no  power  over  the  beneficiary  fund  except  the  power  to 
appoint  a  beneficiary  within  section  15  of  the  beneficiary  fund 
law,  and  if  he  failed  to  do  that  the  money  was  to  be  distrib- 
uted under  tlie  distribution  clause  of  said  section.  {TleUen- 
herg  v.  Dlstnrt  ^^o.  1  of  L  0.  of  B,  B.,  94  N.  Y.  580.) 
The  learned  trial  court  erred  in  holding  that  because  the 
association  could  not  avoid  payment  of  the  certificate  by 
maintaining  a  defense  to  the  claim  of  the  defendant  as  the 
designated  beneficiary,  that  therefore,  the .  plaintiffs  cannot 
recover  this  money  under  the  contract  with  the  insured. 
{Story  v.  IT.  J/.  Jf.  B,  Asm,,  95  N.  Y.  474.) 

William  F,  Wlerling  and  Ji.  \n  J,  Sullivaji  for  respondent. 
Under  the  act  incorporating  ti.o  C.  M.  B.  A.  the  members 
thereof  are  authorized  to  name  beneficiaries  wlio  are  not  rela- 
tives or  members  of  their  families  or  dependents.  (L.  1879, 
ch.  496,  §  7;  Massey  v.  M.  R.  :<ociety^  34  Hun,  254;  102 
N".  Y.  523  j  Sahin  v.  Phlnney,  134  N.  Y.  423;  Levin  v. 
Bitz^  17  Misc.  Rep.  737 ;  Broicn  v.  Brown^  6  Misc.  Rep. 
433.)  If  the  beneficiary  named  by  the  deceased  was  not  of 
the  class  designated  by  the  rules  and  by-laws  the  association 
alone  can  raise  the  objection.  {Maguire  v.  Maguire^  59  App. 
Div.  143;  Markey  v.  Suprerne  CouncU^  70  App.  Div.  4; 
Luhrs  v.  Siqrretae  Lodgc^  27  X.  Y.  S.  R.  88 ;  Knights  of 
Honor  V.  Wutson^  64  N.  II.  517  ;  Johnson  v.  Knights  of 
Honor,  53  Ark.  255  ;  Story  v.  W,  M,  M.  B.  Asm.,  95  N.  Y. 
474 ;  Massey  v.  M,  7?.  Society,  102  N.  Y.  523.)  By  accept- 
ing the  application  of  deceased,  with  full  knowledge  of  the 
alleged  imperfect  designation,  and  by  issuing  its  certificate  in 
conformity  therewith,  and  by  paying  the  benefit  into  court, 
the  association  itself  effectually  waived  any  and  all  defects. 
{Davidson  v.  0,  1\  31.  B.  Society,  39  Minn.  303 ;  Benefit 
Assn.  V.  Blue,  120  111.  121 ;  Smith  v.  I\  M.  B.  Society,  r»4 
Hun,  534;  Kimhally.  Ijister,  43  App.  Div.  27;  Tramhlaj 
V.  Supreme  Council,  90  App.  Div.  39 ;  Lindsey  v.  IF.  M.  A. 
Society,  84  Iowa,  734.) 
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Bartlbtt,  . J.  The  plaintiffs  are  the  surviving  sisters  and 
brother  of  Bartholomew  Savage,  deceased,  who  brought  an 
action  on  April  8tli,  1903,  to  recover  the  sum  of  two  thonsand 
dollars  upon  a  benefit  certificate  issued  to  him  by  the  defend- 
ant association.  On  the  13th  day  of  April,  1903,  the  defend- 
ant Flynn,  as  the  beneficiary  named  in  the  certificate,  com- 
menced a  similar  action  against  the  defendant  association. 

By  an  order  of  the  conrt  made  April  16th,  1903,  upon  the 
application  of  the  defendant  association,  it  was  permitted  to 
pay  the  amount  of  tlie  benefit  certificate  into  court  and  the 
action  brought  by  defendant  Flynn  against  the  association  was 
thereupion  discontinued  and  he  was  interpleaded  as  a  defend- 
ant in  this  action.  The  case  was  tried  at  Special  Term  and 
resulted  in  a  judgment  in  favor  of  the  defendant  Flynn, 
which  was  unanimously  affirmed  by  the  Appellate  Division. 

There  are  two  principal  questions  presented  by  this  appeal. 
The  first  one,  whether  the  plaintiffs  have  any  standing  in 
court  enabling  them  to  sue  upon  this  benefit  certificate,  and 
the  other,  whether  the  complaint,  assuming  the  plaintiffs  have 
the  right  to  litigate,  sets  up  a  cause  of  action. 

In  considering  these  questions  a  few  facts  must  be  stated. 
The  defendant  association  was  incorporated  under  the  Laws 
of  1879,  chapter  496.  Section  seven  thereof  provides,  among 
other  things,  as  follows :  ^'  Such  beneficiary  fund  as  may  be 
ordained  suitable  by  said  corporation  may  be  set  apart  and 
provided  to  be  paid  over  to  the  families,  heirs,  or  representa- 
tives of  deceased  members,  or  to  such  person  or  persons  as 
such  deceased  membera  may,  while  living,  have  directed." 
Section  three  provides  that  the  corporation  shall  have  power 
to  make,  from  time  to  time,  such  constitution,  by-laws,  rules 
and  regulations  as  they  shall  judge  proper  for  the  due  con- 
duct of  its  business. 

The  certificate  of  insurance  issued  to  Bartholomew  Savage, 
deceased,  contains  this  language :  '^  Which  sum  shall,  at  his 
death,  be  paid  to  Barney  Flynn  with  whom  he  lives  and  upon 
whom  he  depends,  or  such  other  person  as  the  rules  and  regu- 
lations of  said  association  shall  determine." 
5 
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The  contention  of  the  plaintiffs  is  that  while  the  language 
of  the  certificate  constituting  Barney  Flynn  the  beneficiary  is 
in'  conformity  with  the  act  of  incorporation,  yet  the  same  is 
void  for  the  reason  tliat  section  fifteen  of  the  Beneficiary 
Fnnd  Law,  enacted  in  pursuance  of  the  provisions  of  the  said 
act,  has  changed  the  rule  as  to  the  power  of  the  insured  to 
name  beneficiaries.  That  section  provides  that  the  insured 
may  make  the  certificate  payable  "  to  his  wife,  his  children  or 
any  child  by  legal  adoption,  his  father,  mother,  his  brothers  or 
sisters,  blood  relations  or  persons  dependent  upon  him  for 
maintenance,  sustenance  and  support." 

It  is  by  reason  of  these  facts  that  the  brother  and  sisters  of 
the  deceased  insist  that  the  amount  due  from  the  defendant 
association  on  the  benefit  certificate  should  be  paid  to  them 
rather  than  to  the  defendant  Flynn. 

It  is  to  be  kept  in  mind  that  this  action,  as  tried,  was 
between  the  brother  and  sisters  of  the  insured  and  Flynn,  the 
beneficiary  named  in  the  certificate ;  that  the  defendant  asso- 
ciation is  not  defending  and  holds  itself  ready  to  pay  such 
person  as  the  court  may  determine  is  the  legal  beneficiary. 

It  has  been  frequently  held  in  the  lower  courts  that  if  the 
defendant  association's  act  in  issuing  the  certificate  was  ultra 
vires,  persons  in  the  position  of  tjiese  plaintiffs  cannot  take 
advantage  of  it,  inasmuch  as  they  come  into  court  havhig  no 
certificate  at  all  and  without  a  contract  basis  for  any  claim 
whatever.  {MarJceij  v.  Supreme  Council  C,  B,  Z.,  70  App. 
Div.  4.)  (See,  also,  Luhrs  v.  Supreme  Lodge,  Knights  and 
Ladies  of  Honor,  27  X.  Y.  State  Repr.  88 ;  Maguire  v. 
Maguire,  59  App.  Div.  143;  see,  also,  Story  v.  Williamsburgh 
M.  M.  B.  Assn.,  95  N.  Y.  474.) 

The  question  of  idtra  vires  could  only  be  raised  by  the  asso- 
ciation even  if  it  existed  as  a  defense.  In  the  case  at  bar, 
under  the  findings  of  fact  and  the  unanimous  affirmance  by 
the  Appellate  Division,  it  is  very  clear  that  even  as  to  the 
defendant  association  the  defense  of  ultra  vires  would  not  be 
available  as  it  has  waived  the  same  and  is  estopped  from 
pleading  it.     The  association  had  repeated  notice  of  the  fact 
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before  issuing  its  certificate  that  the  insured  proposed  that  it 
should  be  issued  to  tlie  defendant  Flynn  with  whom  he  lived 
and  upon  whom  lie  depended.  This  appeared  in  the  written 
application  made  to  the  association  by  the  insured  ;  again  in 
the  report  of  the  medical  examiner ;  once  more  when  these 
papers  were  filed  with  the  supreme  recorder,  whose  duty  it 
was  to  keep  a  record  of  the  names  of  all  members  and  their 
beneficiaries,  and  finally  in  the  certificate  as  issued. 

The  findings  disclose  that  the  insured  never  married  and 
left  him  surviving  no  wife  or  children,  no  father  or  mother, 
and  the  plaintiffs  are  his  only  sisters  and  brother ;  that  at  the 
time  he  became  a  member  of  said  association,  and  for  many 
years  prior  thereto  and  up  to  the  time  of  his  death,  he  lived 
as  a  boarder  with  the  defendant  Flynn,  and  when  the  cer- 
tificate of  membership  was  issued  to  him  by  said  association 
he  delivered  the  same  to  the  wife  of  the  defendant  Flynn, 
who  retained  it  until  the  death  of  the  insured. 

We  are  of  opinion  that  these  plaintiffs  have  no  standing  in 
court  for  the  reasons  already  stated  ;  and,  further,  that  if  the 
allegations  of  the  complaint  had  been  set  up  by  the  associa- 
tion in  the  action  brought  by  Flynn  they  would  constitute  no 
defense,  as  the  beneficiary  named  in  the  certificate  was  author- 
ized by  the  act  of  incorporation,  and  the  association  is  shown 
to  have  repeatedly  waived  any  right  it  might  have  bad  to 
insist  that  the  Beneficiary  Fund  Law,  so  called,  did  not  con- 
template the  beneficiary  named. 

The  association  practically  said  to  the  insured,  we  note  the 
name  of  your  beneficiary  and  approve  the  same,  notwith- 
standing our  Beneficiary  Fund  Law  fails  to  cover  the  case 
but  our  act  of  incorporation  does.  We  will,  therefore,  issue 
a  certificate  and  you  can  pay  your  dues  and  assessments  in 
full  confidence  that  in  the  event  of  death  your  beneficiary 
will  receive  the  amount  of  insurance.  The  insured  acted 
upon  this  representation  and  paid  dues  and  assessments,  as 
did  the  defendant  Flynn  ;  these  facts  clearly  establish  waiver 
and  estoppel. 

The  judgment  appealed  from  should  be  aifirmed,  with  costs. 
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O'Brien,  J.  (dissenting).  The  appeal  in  this  case  presents 
a  qnestion  concerning  the  right  of  the  plaintiffs  as  against  the 
defendant  Flyrin  to  a  fund  paid  into  court  by  a  corporation 
engaged  in  issuing  certificates  to  its  members  for  death  bene- 
fits. The  Supreme  Council  of  the  Catholic  Mutual  Benefit 
Association  was  incorporated  by  chapter  496  of  the  Laws  of 
1879.  By  section  five  of  this  statute  the  object  of  the  cor- 
poration is  defined  in  these  words :  "  The  object  of  this  cor- 
poration shall  be  to  improve  the  moral,  mental,  and  social 
condition  of  its  members,  and  to  educate  them  in  integrity, 
sobriety,  and  frugality,  to  endeavor  to  make  them  contented 
with  their  position  in  life,  and  to  aid  and  assist  members  or 
their  families  in  case  of  death.'' 

The  corporation  was  authorized  in  the  next  section  ta  cre- 
ate, hold,  manage  and  disburse  a  beneficiary  fund ;  and  by 
section  seven  it  was  authorized  to  "  set  apart  and  provided  to 
be  paid  over  to  the  families,  heirs,  or  representatives  of  deceased 
members,  or  to  such  person  or  persons  as  such  deceased  mem- 
bers may,  while  living,  have  directed,  and  the  collecting,  man- 
agement, and  disbursement  of  the  same,  as  well  as  the  person 
or  persons  to  whom  and  the  manner  and  time  in  which  tlie 
same  shdU  he  paid  on  the  death  of  a  member^  shall  he  regu- 
lated and  controlled  hy  the  constitution^  hy-laws,  rtdeSy  and 
regulations  of  this  corporation^  It  thus  appeara  from  the 
law  under  which  the  corporation  was  organized  that  it  was 
authorized  to  enact  a  constitution  and  by-laws,  and  that  the 
person  or  persons  to  whom  and  the  manner  and  time  in  which 
the  death  benefits  shall  be  paid  on  the  death  of  a  member 
shall  be  regulated  and  controlled  by  the  constitution  and 
by-laws.  It  is  quite  probable  that,  under  this  statute,  the  cor- 
poration would  have  the  power  to  so  frame  its  constitution  as 
to  permit  it  to  issue  certificates  for  death  benefits  payable  to 
strangers  or  to  creditors  or  persons  other  than  relatives  of  the 
deceased ;  but  it  will  be  seen  hereafter  that  when  the  corpora- 
tion came  to  enact  its  constitution  and  by-laws  it  limited  and 
confined  death  benefits  to  the  relatives  of  the  deceased  mem- 
bers.    It  did  not  consider  it  wise  to  engage  in  the  business  of 
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general  insurance  for  the  benefit  of  creditors  or  strangers, 
judging  very  correctly  that  tlie  nearer  that  the  operations  of 
such  associations  ventured  to  approach  the  business  of  general 
insurance  the  greater  the  certainty  of  their  being  financially 
wrecked  in  the  end.  It  was  never  intended  that  such  associa- 
tions were  to  issue  certificates  for  the  benefit  of  creditors  or 
strangers.  The  plain  purpose  of  the  law  was  to  enable  them 
to  set  aside  a  benefit  fund  for  the  benefit  of  the  families  of 
the  members  in  case  of  death.  I  think  that  the  courts  ought 
to  confine  such  associations  strictly  to  the  purposes  of  their 
organization,  and  any  loose  construction  of  their  contracts  out- 
side of  the  law  of  their  organization  ought  not  to  be  tolerated. 
The  books  are  full  of  cases  where  such  associations  have  been 
financially  wrecked  by  departing  from  the  limited  purposes 
for  which  they  were  organized  and  attempting  to  engage  in 
the  general  business  of  life  insurance.  These  remarks  will,  I 
think,  be  found  applicable  to  the  case  at  bar. 

On  the  10th  day  of  October,  1901,  Bartholomew  Savage 
I>ecame  a  member  of  this  association  and  the  corporation 
issued  to  him  a  certificate  to  the  effect  that  he  '^is  entitled  to 
all  the  rights  of  meml)er8hip  in  The  Catholic  Mutual  Benefit 
Association  and  to  participate  in  the  beneficiary  fund  of  the 
association  to  the  amount  of  two  thousand  dollars,  which  sum 
shall,  at  his  death,  be  paid  to  Barney  Flynn,  with  whom  he 
lives  and  upon  whom  he  depends,  or  s^ich  person  orpersotis 
as  the  rides  and  regulations  of  the  said  association  shall 
determine?'*  Flynn  was  not  a  relative  of  the  member.  It  is 
not  found  that  Savage  owed  him  any  debt  or  was  in  arreare 
for  his  board  ;  nor  is  it  found  that  Flynn  paid  the  dues  and 
assessments  upon  the  certificate  of  membership  up  to  the  time 
of  his  death  ;  that  is,  for  about  a  year.  Savage  died  on  the 
27th  of  December,  1902,  a  little  more  than  a  year  after  he 
became  a  member,  and  upon  the  death  of  Savage  Flynn 
claimed  to  be  entitled  to  the  fund.  The  plaintiffs  are  the 
brother  and  two  sisters  of  the  deceased,  and  they  claim  that 
the  fund  properly  belongs  to  them.  The  association  paid  the 
fund  into  court,  and  it  has  no  interest  whatever  in  the  litijja- 
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tio!i.  The  controversy  is  between  the  brother  and  sisters  of 
the  deceased  and  FIjnn,  and  the  question  is,  which  of  these 
claimants  are  entitled  to  the  money. 

As  already  suggested,  the  association,  in  enacting  its  con* 
stitution  and  by-laws,  limited  the  right  to  share  in  the  bene- 
ficiary fund  to  the  family  or  relatives  of  the  deceased  member. 
The  constitution  of  the  society  contains  the  following  pro- 
vision concerning  the  right  to  share  in  the  beneficiary  fund 
after  the  deatli  of  the  member.  As  found  by  the  trial  court,  it 
is  in  the  following  words :  "  Any  member  shall  have  the  right 
and  power  to  designate  any  one  or  more  of  the  following  class 
or  classes  of  persons  to  receive  his  beneficiary  fund  in  case  of 
his  death,  to  wit :  His  wife,  his  children,  or  any  child  by  legal 
adoption,  his  father,  mother,  brothers  or  sisters,  blood  rela- 
tions, or  persons  dependent  npon  him  for  maintenance,  sus- 
tenance or  support"  It  is  quite  plain  from  this  provision 
that  the  association  did  not  consider  it  wise  to  permit  members 
to  designate  creditors  or  strangei*s  as  beneficiaries,  but  confined 
that  power  and  right  in  the  member  to  his  family  and  rela- 
tives, which  was  the  sole  purpose  for  which  the  association 
was  allowed  to  create  the  fund  and  distribute  it.  The  statute 
and  the  constitution  of  the  corporation  give  the  right  to  the 
benefits  after  the  death  of  the  member,  not  to  any  person  that 
may  have  been  named  in  the  certificate,  but  only  to  such  per- 
sons as  are  entitled  to  it  under  the  constitution  and  by-laws  of 
the  association. 

It  is  very  plain  that  Flynn  did  not  come  within  the  scope 
of  the  law  which  the  corporation  had  enacted  for  the  benefit 
of  its  members  and  for  its  own  action.  He  was  not  depend- 
ent upon  Savage,  but  it  is  stated  in  the  certificate  that  Savage 
depended  upon  him.  The  deceased  member  had  no  wife  or 
family,  and  he  boarded  with  Flynn,  but  it  is  not  found  that 
the  deceased  owed  him  anything.  I  do  not  think  that  this 
court  ought  to  give  a  loose  construction  to  the  contract  on 
any  theory  not  disclosed  by  the  findings.  As  the  fund  has 
been  paid  into  court  and  is  under  the  control  of  the  court,  it 
should  be  awarded  according  to  the  terms  of  the  certificate. 
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But,  it  seems  to  me,  that,  unless  we  disregard  tlie  fundamental 
law  of  the  association,  we  cannot  hold  that  Flynn  is  entitled 
to  tl;t8  fund  as  against  the  plaintiffs,  wlio  are  the  brother  and 
sisters  of  the  deceased  member,  and  to  whom  the  constitution 
of  the  association  provides  that  the  money  shall  be  paid.  The 
contract  provides  that  the  fund  shall  be  payable  to  Flynn  "  or 
stich  person  or  persons  as  the  rtUes  and  regulations  of  the 
said  association  shaU  determine,'^'  These  rules  and  regula- 
tions provide  that  it  shall  be  payable,  not  to  Flynn,  but  to  the 
plainti£b.  I  do  not  think  we  ought  to  ignoi*e  the  law  of  the 
association  in  order  to  protect  some  real  or  imaginary  equity 
that  Flynn  may  have. 

Much  has  been  said  in  argument  to  the  effect  that  Flynn 
has  an  equity  in  the  fund  by  reason  of  the  fact  that  the 
deceased  owed  him  for  a  board  bill,  and  that  the  wife  of  Flynn 
paid  the  dues  with  her  husband's  money.  It  will  be  noticed 
that  no  such  facts  have  been  found  by  the  learned  trial  judge ; 
the  decision  is  in  the  long  form  and  the  court  below  was 
unanimous.  This  court  cannot  go  into  the  evidence  to  find 
facts  in  addition  to  those  that  appear  in  the  decision.  It  has 
no  more  right  in  the  case  of  a  unanimous  decision  to  add  facts 
to  those  found  than  it  has  to  ignore  facts  found.  Certainly, 
no  one  will  claim  that  the  evidence  in  the  i*ecord  on  these 
questions  was  conclusive.  It  was,  at  best,  very  vague  and 
conflicting,  and  the  learned  trial  judge  evidently  was  of  the 
opinion  that  it  was  not  sufficient  to  justify  him  in  making  a 
finding  on  that  point  or  on  that  question.  '  This  court  cannot, 
in  such  a  case,  go  into  the  evidence  to  find  a  fact  which  the 
trial  court  failed  to  find.  This  court  has  held  that  that  can- 
not be  done,  even  in  a  case  where  the  evidence  in  support  of 
a  fact  not  found  was  absolutely  conclusive.  {JVat.  If  arrow 
Co.  V.  Bement  cfe  Sons,  163  N.  Y.  505.)  Much  less  has  it  the 
right  to  find  new  facts  upon  evidence  insufficient  or  conflicting. 

It  is  contended,  with  great  earnestness,  that  the  association 
would  be  estopped  in  an  action  brought  against  it  by  Flynn, 
from  alleging  that  it  had  no  power  to  make  the  contract.  All 
that  may  be  true,  but  it  has  nothing  to  do  with  the  question 
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in  this  case.  The  question  is  not  whether  the  association 
itself  would  be  estopped,  but  whether  these  ])1aintiffs  arc 
estopped  from  claiming  the  fund.  Clearly,  theitj  is  no  estopiHjl 
between  the  plaintiffs  and  Flynn,  and  it  is  far  from  correct  to 
say  that  the  plaintiffs  in  this  action  are  bound  by  principles 
which  would  apply  to  the  association  had  it  elected  to  defend 
the  action.  The  association  is  out  of  the  case  and  we  have 
nothing  to  do  with  the  law  that  would  be  applicable  in  case  it 
resisted  the  payment.  Tlie  only  question  in  the  case  is  to 
whom  was  this  fund  payable,  under  the  constitution  and 
by-laws  of  the  association?  I  think  it  was  payable  to  the 
plaintiffs,  notwithstanding  the  fact  that  Flynn's  name  was 
inserted  in  the' certificate.  The  last  provision  of  the  statute 
which  gave  the  association  corporate  powers  provided  that 
the  fund  paid  as  death  benefits  shall  be  exempt  from  execu- 
tion and  shall  not  be  liable  to  be  seized,  taken  or  appropriated 
by  any  legal  or  equitable  process  to  pay  any  debt  of  the 
deceased  member.  This  shows  very  clearly  that  the  purpose 
of  the  statute  was  to  authorize  the  association  to  provide  a 
fund  to  be  distributed  to  the  famiHes  of  deceased  membei's, 
not  to  creditors  or  to  strangers.  Will  this  fund  of  two  thou- 
sand dollars  be  exempt  from  execution  when  paid  over  to 
Flynn  ?  If  not,  it  is  simply  because  he  does  not  come  within 
the  scope  or  purpose  for  which  the  fund  was  provided,  atid 
if  he  did  not,  and  tlie  plaintiffs  do,  come  within  it,  as  it  seems 
to  me  very  clear  they  do,  then  we  ought  to  declare  the  law 
upon  which  their  rights  are  founded.  The  constitution  of 
the  association  is  a  part  of  the  contract,  and  hence  the  con- 
tract declares  to  whom  the  benefit  fund  is  to  be  paid,  and 
reading  the  certificate  and  the  constitution  and  by-laws,  which 
are  a  part  of  it,  together  it  seems  to  nie  quite  clear  that  the 
decision  awarding  the  fund  to  Flynn  is  wrong.  Discarding 
all  irrelevant  matter  we  will  then  have  a  certificate,  policy  or 
contract,  whatever  it  may  be  called,  providing  that  on  the 
death  of  the  member  two  thousand  dollars  shall  be  paid  to 
"  Barney  Flynn  or  such  person  or  persons  as  the  rules  and 
regulations  of  the  said  association  shall  determine.^'     Now  we 
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all  agree  that  the  rules  and  i*egulations  of  the  association  did 
not  make  the  fund  payable  to  Barney  Flynn.  We  all  agree 
that  these  rules  and  regulations  did  make  it  payable  to  the 
plaintifiEs  since  they  are  the  nearest  relatives  of  the  deceased, 
nanielv,  his  brother  and  sisters. 

So  that  the  only  question  we  have  to  deal  with  now  is 
whether  the  fund  shall  go  to  the  plaintiffs  to  whom  it  is  pay- 
ahU  by  the  rules  and  regulations  of  the  society,  or  to  Flynn 
to  whom  it  is  not  payable  by  those  rules  and  regulations. 
That  is  the  naked  question.  We  might  also  eliminate  from 
the  ciEise  all  that  is  said  about  ^lltra  vires.  The  words  "  or 
such  person  or  persons  as  the  rules  and  regulations  of  the  said 
association  shall  determine "  are  the  last  words  used  by  the 
deceased  in  designating  the  beneficiary.  Now  if  it  be  admitted 
that  the  designation  of  Flynn,  if  he  was  designated,  is  ultra 
vireSy  what  matter  does  that  make  so  long  as  the  designation 
of  the  plaintiffs  was  intra  vires.  And  so,  to  repeat  the  propo- 
sition again,  this  court  must  decide  whether  it  will  recognize 
the  designation  of  Flynn,  if  he  was  designated,  as  conceded ly 
tUtra  vires,  or  recognize  the  last  words  of  the  designation, 
which  concededly  are  intra  vires.  The  judgment  should, 
therefore,  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Gray,  Haight  and  Werner,  JJ.,  concur  with  BAKTLErr, 
J. ;  Vann,  J.,  concurs  with  O'Brien,  J. ;  Cullen,  Ch.  J., 
absent. 

Judgment  affirmed. 


James    Hartley,    Appellant,    v.     Pioneer    Iron    Works, 

Respondent. 

1.  Corporations— When  Sale  of  Its  Own  Stock  Is  "Dividend 
On/'  Separate  resolutions  of  ttie  board  of  directors  of  a  corporation  read 
together  and  held  to  establisli  a  siile  by  the  corporation  of  shares  of  its 
own  stock  which  was  purchased  by  it  from  the  estate  of  a  decedent  and 
held  in  its  treasury «  and  to  constitute  the  declaration  of  a  dividend  upon 
the  capital  stock  including  such  shares,  which  dividend  attached  thereto 
and  upon  their  subsequent  transfer  passed  to  the  vendees. 
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2.  IsscBD  Stock.  Stock  issued  by  a  corporation,  repurchaied  and 
resold  by  it  cannot  be  regarded  as  unissued  stock. 

8.  Kecoonition  of  Vendees'  Rights.  The  crediting  of  such  dividend 
upon  the  books  of  the  corporation  to  the  vendees,  which  stood  unchal- 
lenged for  over  a  year  and  a '  half,  and  the  subsequent  declaration  and 
payment  of  a  dividend  upon  all  of  the  shares,  held  to  constitute  a  distinct 
recognition  of  the  rights  of  such  vendees,  and  to  entitle  them  to  their  pro- 
portion of  any  subsequent  distribution  by  the  corporation,  whether  in  the 
form  of  a  declared  dividend  or  of  a  division  of  profits,  which  could 
not  be  defeated  by  unauthorized  changes  in  the  books  in  an  attempt 
to  make  the  distribution  relate  back  to  a  time  prior  to  the  delivery 
to  them  of  their  shares,  which  were  claimed  to  have  been  transferred 
**  ex -dividend." 

Hartley  v.  Pioneer  Iron  Works,  87  App.  Div.  107,  reversed. 

(Argued  January  18,  1905;  decided  February  31,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  23,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  opinion. 

Williarn  N.  Dykmcm  for  appellant.  There  is  no  evidence 
to  support  the  decision  of  the  question  of  fact.  {State  v. 
Smith,  48  Vt.  266 ;  WiUiams  v.  S.  Mfg.  Co.,  3  Md.  Ch.  481 ; 
City  Bank  v.  Bruce,  17  N.  Y.  507 ;  (7.,  etc.,  Bank  v.  Fax,  3 
Blatchf.  431 ;  A.  R.  F.  Co.  v.  Haven,  101  Mass.,  398 ; 
Ralston  v.  Bank  of  California,  112  Cal.  208 ;  Bank  of  San 
Louis  V.  Wi^kershani,  99  Cal.  655 ;  Jefferson  v.  Burford,  17 
S.  W.  Rep.  855;  Otter  v.  Brevoort  P.  Co.,  50  Barb.  247; 
Peqph  V.  A.  <&  S.  R.  Co.,  55  Barb.  344.)  The  book  entries 
of  the  dividend  at  eighty-seven  dollars  and  thirty-eight  cents 
on  all  the  shares  are  conclusive  of  the  issue.  (F.  Nat.  Bank 
V.  TisdaZe,  84  N.  Y.  655.)  The  purchasers  take  the  dividend 
at  eighty-seven  dollars  and  thirty-eight  cents,  paid  December 
1,  1896,  and  the  increase  of  it  paid  in  July,  1898.  (Morawetz 
on  Priv.  Corp.  [2d  ed.]  §  17T ;  2  Cook  on  Corp.  [4th  ed.] 
§  539;  Currie  v.  White,  45  X.  Y.  822;  S.  G.,  etc.,  Co.  v. 
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Dennis,  34  Pac.  Rep.  441.)  The  division  of  profits  in  1898 
was  a  dividend.  (2  Cook  on  Corp.  [4tli  ed.]  §  534 ;  R(yi*ke  v. 
Thomas,  56  N.  Y.  550;  R,  1\  Co,  v.  Reading,  137Penn.  St. 
282 ;  McKusich  v.  S,,  etc,,  Co.,  48  Minn.  172.)  The  defend- 
ant could  not  in  July,  1898,  declare  a  dividend  payable  to  the 
stockholders  of  record  in  October,  1896,  prior  to  the  sale  of 
the  seventy  shares.  No  such  discrimination  can  be  made. 
{Janes  v.  T.  IL,  etc.,  R.  R.  Co.,  57  N.  Y.  196 ;  2  Cook  on 
Corp.  [4th  ed.]  §  640;  Ellsworth  v.  K  K,  Z.  K  <b  W.  R. 
R.  Co.,  19  Wkly.  Dig.  211 ;  98  N.  Y.  648.) 

Edward  T.  IlorwUl  and  Albert  G.  McDonald  for  respond- 
ent. A  dividend  belongs  to  the  stockholder  upon  such  shares 
of  stock  only  as  he  owns  at  the  time  of  its  declaration.  To 
give  him  a  dividend  upon  shares  not  owned,  but  expected  to 
be  purchased  to  enable  him  to  pay  the  purchase  price  of  those 
very  shares,  would  certainly  require  the  most  explicit  and 
unambiguous  agreement  on  the  part  of  every  stockholder 
affected  by  the  transaction.  Here  no  such  agreement  was 
proven.  (CI  B.  Co.  v.  Ilowlett,  169  N.  Y.  296.)  The  plain- 
tiff, Hartley,  who  was  a  director  of  the  defendant  corporation 
at  the  time,  is  not  by  law  permitted  to  be  beneficially  inter- 
ested in  transactions  which  are  against  the  common  interests 
of  the  corporation.  Any  such  transactions,  if  not  void,  are 
voidable  at  the  election  of  those  injuriously  affected.  {Red- 
head V.  Parkway  Driving  Club,  148  N.  Y.  474 ;  Skinner  v. 
Smith,  134  N.  Y.  242 ;  Welch  v.  /.  cfe  T.  N.  Bank,  122  N.  Y. 
189.) 

Bartlett,  J.  This  is  an  action  to  recover  a  dividend  of 
$132.00  per  share  paid  by  the  defendant  company  in  Decem- 
ber, 1898,  on  all  its  shares  of  stock  except  seventy.  The 
plaintiff  owned  twenty  of  tliese  seventy  shares  when  the  divi- 
dend was  paid  and  claims  that  he  was  unlawfully  prevented 
from  participating  therein. 

The  shares  of  the  defendant  company  numbered  four  hun- 
dred and  eighty,  and  just  prior  to  October  22nd,  1896,  were 
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owned  and  held  as  follows :  Alexander  Bass,  122  shares ;  Wil- 
liam L.  Bass,  101  shares ;  Mrs.  William  L.  Bass,  51  shares ; 
Samuel  H.  Milliken,  92  shares ;  James  Hartley  (the  plaintiff), 
39  shares;  Alfred  Mecke,  5  shares;  the  defendant  company, 
70  shares.  It  is  admitted  that  these  seventy  shares  had  been 
purchased  by  the  defendant  company  from  the  estate  of  Henry 
Franke,  deceased,  and  by  the  consent  of  all  the  shareholders 
wore  held  for  sale. 

On  the  22nd  of  October,  1890,  at  a  meeting  of  the  board  of 
trustees,  all  present,  a  resolution  was  passed  "  That  the  com- 
pany sell  to  Messrs.  Milliken,  Hartley  and  Mecke  the  seventy 
shares  purchased  from  the  estate  of  Henry  Franke,  for  the 
sum  of  $257.17  per  share,  with  the  understanding  that  the 
company  declare  a  dividend  to  allow  them  to  pay  for  the 
same,  Messrs.  Milliken  and  Hartley  voting  in  the  affirmative 
and  Mr.  William  L.  Bass  voting  in  the  negative." 

A  motion  was  also  made  at  the  same  meeting  as  follows: 
"  That  we  declare  a  dividend  of  $87.38  per  share,  so  as  to 
allow  Messrs.  Milliken,  Hartley  and  Mecke  to  pay  for  the 
seventy  shares;  Messrs.  Alex.  Bass,  Wm.  L.  Bass  and  Mrs. 
W.  L.  Bass  to  apply  their  dividends  towards  liquidating  the 
debt  of  Mr.  Wm.  L.  Bass'  Consuelo  mortgage ;  Messrs.  Milli- 
ken and  Hartley  voting  in  the  affirmative  and  Mr.  Wm.  L. 
Bass  voting  in  the  negative." 

At  a  meeting  of  the  trustees  held  on  November  25th,  1896, 
all  present,  a  motion  was  made  by  Mr.  Wm.  L.  Bass  "  that 
with  the  various  letters  at  hand  from  Mr.  Alex.  Bass  afford- 
ing his  approval,  and  that  with  Mr.  Wm.  L.  Bass'  letter  of 
November  25th,  1896,  affording  his  approval,  a  dividend  be 
declared  so  that  the  seventy  shares  at  present  unissued  can  be 
taken  up  by  Messrs.  Milliken,  Hartley  and  Mecke,  and  that 
the  annual  report  will  show  the  stock  outstanding  in  full,  that 
portion  of  dividend  accruing  from  Messra.  Milliken,  Hartley 
and  Mecke's  interests  to  go  towards  paying  for  the  seventy 
shares,  that  portion  of  dividend  accruing  from  Mrs.  Bass  and 
Mr.  Wm.  L.  Bass'  interests  be  credited  to  the  Consuelo 
indebtedness,  while  that  portion  of  the  dividend  accruing  from 
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Mr.  Alex  Bass'  interest  be  held  in  suspense  awaiting  more 
definite  instructions  prior  to  crediting  Consnelo  acconnt  also 
with  it." 

Mr.  Samuel  L.  Milliken  made  the  following  amendment  by 
letter  of  November  8th,  1896:  "Mr.  Alex  Bass  authorizes 
crediting  his  dividend  to  Consuelo ;  Mr.  Wm.  L.  Bass  approved 
the  amendment." 

The  learned  trial  judge  in  a  short  form  of  decision,  stated  : 
"  Whatever  may  be  spelled  out  of  or  argued  from  the  resolu- 
tion of  October  22nd,  1896,  with  the  objection  of  the  director, 
Wm.  L.  Bass,  need  not  he  inquired  into,  for  it  was  abandoned 
apparently  because  of  his  opposition,  and  the  new  resolution 
of  November  25th,  1896,  superseded  it;  and  it  cannot  l>e 
found  without  something  showing  it,  affirmatively,  that  the 
intention  was  to  declare  a  dividend  on  the  seventy  shares  of 
unissued  stock,  and  so  to  do  would  be  an  unusual  or  extraor- 
dinary thing  and  unfair  to  the  stockholders  other  than  those 
purchasing  the  seventy  shai-ee,  and  this  resolution  shows  no 
intention  of  doing  it." 

We  are  unable  to  agree  with  this  construction  of  the  reso- 
lutions, as  in  our  opinion  they  must  all  be  read  together  in 
order  to  ascertain  the  complete  action  of  the  trustees  con- 
cerning the  disposition  to  be  made  of  the  seventy  shares  of 
stock. 

We.  are  also  unable  to  agree  with  the  conclusion  that  these 
seventy  shares  were  unissued  stock.  They  had  been  issued  to 
Henry  Franke,  who  died  while  owning  them,  and  were  pur- 
chased by  the  defendant  company  of  his  estate  and  were  held 
by  it  for  sale  with  the  consent  of  all  the  directors  and 
stockholders. 

Keading  the  resolutions  of  Qctober  22nd,  1896,  and  Novem- 
ber 25th,  1896,  together  a  consistent  scheme  looking  to  the 
disposition  of  the  seventy  shares  of  stock  is  disclosed.  In  the 
first  place  these  shares  were  to  be  sold  at  $257.17  per  share. 
In  order  to  carry  out  the  suggestion  that  the  company  declare 
a  dividend  to  enable  the  purchasers  of  the  seventy  shares  to 
pay  for  the  same  a  dividend  was  fixed  at  $87.88  per  share  on 
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the  entire  stock  of  the  company  which  accomplished   the 
desired  result. 

It  is  apparent  that  the  resolution  of  November  25tli,  1896, 
was  supplementary  in  character  and  dealt  principally  with  the 
question  of  what  disposition  should  be  made  of  that  portion 
of  the  dividend  received  by  the  Bass  family.  It  seems  that 
Wm.  L.  Bass  was  indebted  to  the  company  on  the  so-called 
Consuelo  matter  in  an  amount  exceeding  the  portion  of  the 
dividend  payable  to  the  Bass  family,  and  it  was  determined  at 
this  time  that  their  dividend  payment,  by  consent,  should  be 
applied  on  the  indebtedness  in  question. 

It  must  be  admitted  that  this  transaction,  like  many  others 
in  corporate  proceedings,  lacked  distinctness  in  some  details. 
The  books  of  the  company  wei-e,  however,  produced  on  the 
trial  and  read  in  evidence.  It  appears  from  the  accounts  of 
the  various  stockholders  therein  contained  that  the  scheme  dis- 
closed by  the  resolutions  was  duly  carried  out  and  each  stock- 
holder was  credited  with  his  portion  of  the  dividend  at  $87.38 
per  share,  including  the  seventy  shares.  The  books  remained 
in  this  condition,  presumably  open  to  the  inspection  of  the 
directors  and  stockholders,  until  July  12th,  1898,  one  year  and 
eight  months,  when  a  dividend  of  twenty-five  dollars  a  share 
was  declared  and  paid  on  the  whole  four  hundred  and  eighty 
shares. 

On  the  last-mentioned  date  a  motion  was  made  and  carried 
at  a  meeting  of  the  trustees,  that  the  offer  of  Mr.  Wm.  L. 
Bass  to  settle  the  disputed  claim  of  Consuelo  matter  for  the 
sum  of  $11,719.00  be  accepted.  It  appears  in  evidence  that 
this  claim  amounted  to  about  $23,000.  The  bookkeeper  testi- 
fied in  this  connection :  "  In  the  first  place,  instead  of  declar- 
ing an  increased  dividend,  it  seems  they  credited  the  Consuelo 
account  with  that  $12,000.00,  but  Mr.  Bass  says :  •  I  will  not 
accept  that ;  I  want  the  books  to  show  the  reason,'  and  then 
we  made  the  dividend.  *  *  *  The  precise  amount  of 
that  Consuelo  account,  at  the  time  these  entries  were  made  in 
this  ledger,  was  $23,808.56,  July  .1,  1898,— $12,089.45  was 
charged  to  profit  and  loss." 
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There  is  no  resolution  or  direction  by  the  board  of  trustees 
authorizing  any  change  in  tlie  books  of  the  company.  It 
appears  that  tlie  bookkeeper  was  directed  by  some  one,  the 
name  he  could  not  recall,  to  make  the  changes  in  question 
subsequent  to  the  trustees'  meeting  of  July,  1898.  The 
changes  were  entered  as  of  December  1st,  1896,  and  showed 
a  revision  of  the  dividend  of  $87.38,  so  as  to  increase  it  to 
$132.36  per  share.  Mr.  Mecke  testified :  "  I  made  entries  in 
the  books  crediting  all  shareholders  with  this  $132.00  and 
some  cents  a  share  except  upon  the  seventy  shares  of  stock. 
That  is  410  shares.  These  410  shares  I  credited  with  $132.00 
and  some  cents  a  share." 

It  also  appears  that  he  charged  against  each  shareholder 
the  dividend  of  $87.38  per  share  credited  to  him  on  Decem- 
ber Ist,  1896,  the  result  being  to  deny  to  the  purchasers  of  v 
the  seventy  shares  the  dividend  of  $132.36  per  share.  If  the 
defendant  company  had  paid  this  dividend  of  $132.36  on  all 
its  sliares  the  plaintiff  would  have  received  the  sum  of 
$2,647.34,  for  which  he  sues. 

The  chronology  of  this  case  may  be  thus  briefly  stated  :  In 
November,  1896,  a  dividend  of  $87.38  per  share  was  declared 
on  the  entire  stock  of  the  company,  including  the  seventy 
shares  in  dispute.  On  December  1st,  1896,  certificates  for 
the  shares  were  issued  to  the  purchasers  and  on  the  same  date 
the  dividend  of  $87.38  was  credited  to  all  the  shareholders 
on  the  full  480  shares.  These  transactions  appear  upon  the 
books  of  the  company,  and,  as  already  stated,  existed  openly 
and  undisputed  until  July,  1898,  a  period  of  twenty  montlis, 
when  a  dividend  of  twenty-five  dollars  a  share  was  declared 
and  paid  on  the  whole  480  shares.  This  latter  transaction  is 
a  distinct  recognition  of  the  rights  of  the  stockholders  owning 
the  seventy  shares  in  dispute,  this  dividend  being  paid  on  the 
seventy  shares. 

The  disposition  of  the  amount  received  in  settlement  of 
the  Consuelo  claim  is  nothing  more  or  less  than  a  division  of 
profits.  A  division  of  profits  without  the  formality  of  declar- 
ing a  dividend  is  the  equivalent  of  declaring  a  dividend.    (Cook 
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on  Corporations  [4th  ed.],  vol.  2,  §  534 ;  Rorke  v.  Thomas^ 
56  N.  T.  559 ;  Reading  Trust  Co,  v.  Reading  Iron  WorkSj 
137  Pa.  St.  282 ;  MoKusick  v.  Seymour^  Sabvn  dh  Co.^  48 
Minn.  172.) 

The  sale  of  the  seventy  shares  of  stock  to  the  plaintiff  and 
his  associates  was  completed  and  the  dividend  of  $87.38  paid 
thereon  December  1st,  1896.  The  subsequent  action  of  the 
trustees  in  1898  was  without  warrant  of  law  so  far  as  the 
seventy  shares  were  concerned  and  al)solutely  void. 

The  complaint  was  huproperly  dismissed. 

The  judgment  appealed  from  should  be  reversed  and  anew 
trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Haioht,  Vann  and  Werner. 
JJ.,  concur ;  Gray,  J.,  absent. 

Judgment  reversed,  etc. 


The  Penrhyn  Slate  Company  et  al.,  Respondents,  v.  Gran- 
ville Electric  Light  and  Power  Company  et  al., 
Appellants. 

1.  Ik  JUNCTION  —  DrscHETioN  art  Power  of  Supreme  Court.  WhUe 
recognizing  to  its  fullest  extent  the  discretion  vested  in  the  Supreme 
Court  in  issuing  or  refusing  an  injunction,  the  power  is  not  absolutely 
iinlimited,  as  it  frequentl}'  happens  that  facts  are  proved  which  raise 
questions  of  law  reviewable  by  the  Court  of  Appeals. 

2.  Appeal  —  Review  of  Judgment  Refusing  Injunction  —  Order 
of  Appellate  Division  Reversing  upon  the  Law  and  the  Pacts. 
Upon  an  appeal  from  an  order  of  the  Appellate  Division  reversing  a  judg- 
ment dismissing  the  complaint  upon  the  merits  in  an  action  by  a  riparian 
owner  for  a  permanent  injunction  restraining  the  alleged  diversion  of  a 
stream,  the  Court  of  Appeals  has  power  to  review  the  action  of  the  trial 
court,  where  the  facts  proved  raise  reviewable  questions  of  law;  and  it  is 
not  precluded  therefrom  by  a  statement  in  the  order  that  the  reversal  was 
upon  the  law  and  the  facts,  where  an  examination  of  the  record  shows  that 
there  are  no  disputed  facts  and  no  conflicting  inferences  to  be  drawn 
therefrom. 

3.  Action  by  Riparian  Owner  to  Restrain  Diversion  of  Stream 
—  When  Laches  Estops  Plaintiff  from  Maintaining  the  Action. 
Where  it  appears  in  such  an  action  that  the  diversion,  if  any,  was  caused 
by  the  defendant,  a  municipality,  which  Hfteen  years  before  had  erected' 
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a  system  of  water  works,  and  against  the  construction  of  which  the 
plaintiffs  or  their  predecessors  had  made  no  protest,  that  the  system  had 
been  operated  ever  since,  and  during  all  that  time  they  had  never 
attempted  to  assert  their  alleged  rights  until  the  commencement  of  the 
action,  they  are  chargeable  with  such  laches  as  will  estop  them  from 
maintaining  it,  and  under  such  circumstances  it  is  not  necessary  for  the 
trial  court  to  examine  the  question  of  the  alleged  diversion  and  in  the 
exercise  of  discretion  determine  whether  the  prayer  for  a  perpetual 
injunction  should  be  granted. 

4.  When  Injunction  Not  Necessary  to  Prevent  Acquisition  op 
PREscRiFTtvE  RiOHT.  The  claim  that  although  the  diversion  was 
nominal  and  the  damages  slight,  unless  an  injunction  whs  granted  the 
defendant  might  by  lapse  of  time  acquire  a  prescriptive  right  to  the  use 
of  an  indcflnite  quantity  of  water  from  the  stream,  is  untenable,  since 
the  use  could  not  be  enlarged  and  a  prescriptive  right  founded  thereon; 
and,  moreover,  if  there  were  any  damages,  the  plaintiff  has  an  adequate 
remedy  at  law. 

Penrhyn  Slate  Co.  v.  Granville  El.  L.  cfe  P.  Co,,  84  App.  Div.  92, 
reversed. 

(Argued  December  14,  1904;  decided  March  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
8,  1903,  reversing  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial. 

This  action  was  brought  by  the  plaintiffs  as  riparian  owners 
to  obtain  an  injunction  restraining  the  defendant,  the  Gran- 
ville Electric  Light  and  Power  Company,  from  continuing  to 
pump  from  the  Mettowee  river  a  supply  of  water  for  the  vil- 
lage of  Granville  under  a  contract  whereby  said  company 
agreed  to  supply  that  village  with  such  quantity  of  water  as 
it  should  demand  for  a  specified  compensation. 

The  material  findings  of  fact  are  as  follows:  The  village  of 
Granville  is  located  on  a  non-navigable  stream  known  as  the 
Mettowee  river;  that  each  of  the  plaintiffs  is  the  owner  of  a 
mill  and  dam  across  said  river,  and  that  the  defendant,  the 
Village  of  Granville,  takes  its  supply  of  water  for  domestic 
and  municipal  use  from  the  stream  above  plaintiffs'  mills ; 
6 


82  Pbnrhyn  Sla.te  Co.  v,  Granville  El.  L,  &  P.  Co.   [Mar., 


Points  of  counsel.  [Vol.  181. 


that  the  defendant,  the  Village  of  Granville,  has  taken  and  is 
now  taking  from  said  stream  an  average  of  about  two  hun- 
dred thousand  gallons  daily  for  use  among  its  inhabitants  and 
for  public  purposes;  that  the  defendant,  the  Village  of  Gran- 
ville, hires  the  pumping  done  for  its  water  system  by  the 
defendant,  the  Granville  Electric  Light  and  Power  Company ; 
that  it  is  stipulated  that  the  Gmnville  water  works  were  estab- 
lished in  the  year  1885  ;  that  the  average  flow  of  the  stream 
at  plaintiffs'  dams,  including  high  and  low  water,'is  about 
eighty  million  gallons  in  twenty-four  hours,  aiid  the  average 
low-w^ater  flow  yields  about  twenty-four  and  one-half  million 
gallons  in  twenty-four  hours ;  that  the  plaintiffs'  dams  are  not 
well  constructed,  and  that  when  the  gates  of  plaintiff,  the 
Penryhn  Company's  dam,  were  closed  and  the  water  not  run- 
ning over  the  dam,  there  flowed  through  the  dam  by  leakage 
over  eighteen  hundred  cubic  feet  of  water  per  minute;  that 
the  leakage  over  the  plaintiff  Allen's  dam  is  still  greater ;  that 
the  amount  of  water  diverted  by  the  defendant  village  is  less 
than  one  per  cent  of  the  average  low-water  flow  of  the  stree^ra 
and  not  more  than  one-third  of  one  per  cent  of  the  average 
flow  of  the  stream,  and  scarcely  one  per  cent  of  the  water 
wasted  by  plaintiffs  due  to  leakage  of  their  dams;  that  it 
requires  about  32,775  gallons  of  water  per  minute  to  run  the 
water  wheel  of  the  plaintiff,  the  Penryhn  Company,  and  32,288 
gallons  per  minute  to  run  the  water  wheel  of  the  plaintiff 
Allen. 

J.  B,  McCormick  for  Granville  Electric  Light  and  Power 
Company,  appellant.  The  defendants  contend  that  there  is  no 
controverted  question  of  fact  in  this  action ;  that  the  facts 
upon  the  trial  were  conceded  and  none  were  disputed,  and, 
therefore,  the  judgment  could  not  be  reversed  by  the  Appel- 
late Division  upon  the  facts,  although  its  order  provides  that 
the  judgment  is  reversed  upon  the  law  and  the  facts.  (  Weater- 
fidd  V.  Rogers,  174  N.  Y.  230,  240  ;  Otten  v.  M.  i?.  Co.,  150 
N.  Y.  395 ;  Griggs  v.  Day,  158  K  Y.  1-9 ;  Hirshfeld  v. 
Fitzgerald,  157  N.  Y.  166.)    The  contention  of  the  plain- 


1905.  ]    Penrhyn  Slate  Co.  v.  Granvillk  El.  L.  &  P.  Co.   83 


N.  Y.  Rep.]  Points  of  counsel. 


tiflFs  that  by  repetition  or  continuance  the  acts  now  charged 
against  the  defendants  would  ripen  into  an  adverse  right  has 
no  force.  {Strohel  v.  Kerr,  164  N.  Y.  320 ;  Bidlard  v.  S. 
M.  Co.,  77  N.  Y.  525 ;  Prentice  v.  Geiger,  74  N.  Y.  341 ; 
Colrick  V.  Swinhurn^  105  N.  Y.  503.)  The  plaintiffs  ai-e  not 
entitled  to  the  relief  asked  for  in  this  action  for  the  reason 
that  they  have  set  down  and  slept  upon  their  rights  for  fifteen 
years  before  asking  for  any  relief  and  permitted  the  village  of 
Granville  to  establish  its  wat^r  works,  build  a  reservoir  and  lay 
its  water  mains  and  pipes,  all  within  their  knowledge  ;  and  after 
the  work  of  establishing  such  water  works  has  been  completed 
and  been  in  use  for  a  period  of  fifteen  years  they  then  for  the 
first  time  seek  a  court  of  equity  to  restrain  the  further  use  of 
the  water  rather  than  commence  an  action  at  law  wherein  they 
would  have  an  adequate  remedy.  {Neto  Torh  Cltij  v.  Pine^ 
185  U.  S.  93 ;  McFArmj  v.  KaTisas  City,  21  Fed.  Rep.  257 ;  iV^. 
H,  W.  Co,  V.  WoMngford,  72  Conn.  293 ;  Calhoun  v.  Miller, 
121  N.  Y.  69,  77  ;  Boyer  v.  Ea%t,  161  N.  Y.  580 ;  Haywood  v. 
City  of  Buffalo,  14  N.  Y.  540  ;  CoHtello  v.  Mead,  55  How.  Pr. 
356 ;  Sullivan  v.  /^  K  R,  Co.,  94  U.  S.  806 ;  Health  Dept  v. 
Purdon,  99  N.  Y.  238 ;  Trustees,  etc.,  v.  Thatcher,  87  N.  Y. 
312;  Westphal  v.  City  of  New  York,  177  N.  Y.  140.) 

J.  8anfo7*d  Pottei*  for  Village  of  Gmnville,  appellant. 
The  decision  of  the  Appellate  Division  is  reviewable  in  the 
Court  of  Appeals,  there  being  no  dispute  as  to  the  facts. 
{Otis  V.  M.  R.  Co.,  150  N.  Y.  395 ;  IHrshfeld  v.  Fitzgerald, 
157  N.Y.  166;  Matter  of  Totten,  179  K  Y.  112.)  Upon 
the  facts  the  plaintiffs,  as  matter  of  law,  are  not  entitled  to  an 
injunction.  (16  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  360 ; 
A.  K.  Co.  V.  Dean,  162  N.  Y.  278 ;  W.  IL  T  Co.  v.  S.  K  Z. 
<&  P.  Co.,  178  N.  Y.  338 ;  Smith  v.  City  of  Rochester,  38 
Hun,  612 ;  Rider  v.  Amsterdam,  31  Misc.  Rep.  376.)  The 
p]aintiff8.are  in  no  danger  of  loss  or  damage  from  a  continu- 
ance of  the  present  use  of  the  water.  {Kensit  v.  O.  E.  R. 
Co.,  L.  R.  [27  Ch.  Div.]  122 ;  Prentice  v.  Gciger,  74  N.  Y. 
341.) 
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Charles  C.  Marshall  and  Stepheti  G.  WiUiains  for  respond- 
ents. A  riparian  owner  is  entitled  to  an  injunction  restrain- 
ing the  wrongful  diversion  of  a  watercourse,  and  this  whether 
he  utiUzes  the  watercourse  or  not,  and  he  need  prove  only 
nominal  damages.  {Coi^niiig  v.  T.  I,  Foundry^  40  N.  Y. 
204;  Strolel  v.  K,  S.  Co,  164  N.  Y.  303;  Gallagher  v.  K 
W,  Co.,  25  App.  Div.  82;  164  N.  Y.  602;  A,  K  Co.  v. 
Dean,  162  N.  Y.  278.)  Even  if  tlie  damages  are  slight,  where 
the  act  complained  of  is  such  that  by  its  repetition  or  continu- 
ance it  may  become  the  foundation  or  evidence  of  an  adverse 
right,  a  court  of  equit}'  will  interfere  by  injunction.  {Strohel 
V.  K  S.  Co.,  164  N.  Y.  303 ;  A,  K.  Co.  v.'  Dean,  162  K  Y. 
278 ;  Parker  v.  Griswold,  17  Conn.  287 ;  Wehb  v.  Portland 
Co.,  3  Sumn.  [U.  S.]  189;  W.  cfe  B.  C  N.  Co.  v.  S.  W.  W, 
Co.,  L.  R.  [9  Ch.  App.]  451;  Becket  v.  Mort^ia,  L.  R. 
[1  S.  &  D.]  47.)  If  the  right  to  the  flow  of  tlie  stream  accord- 
ing to  nature  is  property,  the  impairment  of  the  flow  is 
pro  ta7iio  the  taking  of  property.  Injunction  is  the  only 
remedy  under  the  riparian  law  which  can  restore  such  prop- 
erty. {Uline  V.  iT.  Y.  C.  R.  R.  Co.,  101  N.  Y.  98;  Stowera 
V.  Gi[bert,  156  N.  Y.  600 ;  Gould  on  Water  [3d  ed.],  §§  363, 
368,  369,  375 ;  Angell  on  Watercourees  [7th  ed.],  §§  389^ 
394,  395;  Kuntz  v.  McNeal,  1  Den.  436;  McFarlan  v. 
Townsend,  17  Wend.  440 ;  Wood  on  Nuisances  [3d  ed.],  §  843 ; 

1  Spelling  on  Injunction  [2d  ed.J,  §§  273,  305  ;  Pappenheivi 
V.  El.  R.  R.  Co.,  128  N.  Y.  436 ;  Pine  v.  Mayor,  etc.,  103 
Fed.  Rep.  337.) 

Bartlktt,  J.  It  is  well  settled  "  that  the  owner  of  land  is 
entitled  to  the  use  of  a  stream  of  water  which  has  been  accus- 
tomed from  time  immemorial  to  flow  through  it,  and  the  law . 
gives  him  ample  remedy  for  the  violation  of  this  right.  To 
divert  or  obstruct  a  watercourse  is  a  private  nuisance,  and  the 
books  are  full  of  cases  and  decisions  asserting  the  right  and 
affording  the  remedy."     {Gardner  v.  Village  of  Ke^ohurgh, 

2  Johns.  Ch.  162  and  cases  cited.  See,  also,  United  States  v. 
Great  Falls  Mfg.  Co.,   112  U.  S.  645;   Stunden  v.  New 
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Hochelle  Water  Go.^  91  Hun,  272 ;  GaUdgher  v.  Kingston 
Watet*  Go.,  25  App.  Div.  82,  84 ;  affirmed,  164  N.  Y.  602.) 

A  riparian  owner  wliose  rights  are  invaded  by  an  apprecia- 
ble diversion  of  the  water  naturally  flowing  through  his  prem- 
ises is  entitled  to  the  preventive  remedy  of  injunction  if 
seasonably  invoked.  The  learned  Appellate  Division,  in 
reversing  the  judgment  of  the  Special  Term,  cites  five  cases, 
three  of  which  hold  this  very  elementary  doctrine,  and  two 
are  actions  at  law.  Tlie  equity  cases  cited  involved  substan- 
tial diversion  and  damages.  None  of  them  presents  a  state  of 
facts  disclosed  by  the  present  record. 

Recognizing  to  the  fullest  extent  the  discretion  vested  in 
the  Supreme  Court  in  issuing  or  refusing  an  injunction, 
nevertheless  this  power  is  not  absolutely  unlimited,  as  it  fre- 
quently happens  that  facts  are  proved  which  raise  questions 
of  law  reviewable  by  this  court.  Questions  are  now  presented 
which,  in  my  opinion,  should  lead  to  the  reversal  of  the  judg- 
ment of  the  Appellate  Division,  leaving  the  plaintiflfs  to  their 
remedy  at  law  for  damages. 

The  order  of  the  Appellate  Division  states  that  the  judg- 
ment of  the  Special  Term  was  reversed  on  the  law  and  the 
facts.  There  is  no  disputed  question  of  fact  in  this  case,  nor 
are  there  conflicting  inferences  to  be  drawn  from  the  facts, 
that  should  control  the  disposition  of  this  appeal.  Counsel 
for  plaintiffs  admits  in  his  brief  that  no  difference  exists 
between  the  parties  in  respect  to  the  facts.  We  have  fre- 
quently held  that  the  insertion  in  the  order  of  reversal  that  it 
is  upon  the  facts  does  not  raise  a  question  of  fact  unless  an 
examination  of  the  record  confirms  it. 

In  Smith  v.  Gity  of  Rorfiester  (92  N.  Y.  463)  the  action 
was  brought  by  the  ])lain tiffs,  owners  of  mills  and  manufac- 
tories situated  on  the  bank  of  Iloncoyo  creek  to  restrain  the 
defendant  from  diverting  the  waters  of  Hemlock  lake  from 
the  creek.  The  defense  proceeded  upon  the  theory  that 
Hemlock  lake,  being  a  navigable  body  of  water,  as  such  with 
its  bed  belonged  to  the  state,  which  possessed  the  consequent 
right  of  authorizing  the  appropriation  of  its  waters  by  its 
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agents  or  grantees  for  any  public  use  without  regard  to  the 
rights  of  individuals  who  may  have  previously  acquired  pro- 
prietary interests  therein.  The  city  of  Rochester  sought,  by 
establishing  this  defense,  to  justify  the  diversion  from  Hem- 
lock lake  of  a  large  quantity  of  water  taken  through  a  conduit 
leading  directly  from  the  lake  to  the  city.  After  finding 
various  facts,  the  conclusion  of  law  was  reached  that  the  state 
in  its  sovereign  capacity  was  the  owner  of  Hemlock  lake  and 
had  full  right  to  grant  and  convey  the  same  to  the  city  ;  this 
resulted  in  a  dismissal  of  the  complaint  on  the  merits,  and  a 
judgment  to  tliat  efiEect  was  af&rmed  by  the  General  Term. 
This  court  reviewed  the  question  of  the  extent  of  the  owner- 
ship of  the  state  in  Hemlock  lake  and  held  that  the  plaintiffs 
were  entitled  to  prove  their  damages  and  that  the  dismissal  of 
the  complaint  was  error. 

At  page  487  Ruger,  Ch.  J.,  said :  "  The  evidence  in  this 
case  tended  to  show  that  the  plaintiffs  were  injured  by  the  act 
of  the  defendant  in  diverting  the  water  of  Honeoye  creek, 
which  had  theretofore  been  accustomed  to  flow  in  its* channel 
to  the  benefit  of  the  mill  owners  on  that  stream.  *  *  * 
This  is  exclusively  a  question  for  the  consideration  of  the 
trial  court.  It  is  enough  that  the  plaintiffs  have  a  clear  legal 
right  which  has  been  invaded  and  the  right  to  try  the  ques> 
tion  of  the  extent  of  their  injury  has  been  denied  them.  It  is 
possible  that  upon  all  the  circumstances  of  the  case  the  courts 
below  may,  in  the  exercise  of  their  discretion,  deny  a  remedy 
by  injunction,  or  grant  it  upon  terms  and  conditions  such  as 
in  their  judgment  will  best  preserve  the  rights  and  interests 
of  the  parties.  But  the  plaintiffs  have  an  undoubted  right  to 
the  exercise  of  such  discretion  by  the  court.  This  has  been 
refused  them,  and  for  that  reason  a  new  trial  nmst  be  ordered." 

This  was  an  equity  action  in  which  the  plaintiffs  invoked 
the  exercise  of  the  discretion  of  tlie  trial  court  on  the  question 
whether  the  water  in  Honeoye  creek  had  been  diverted  and 
they,  therefore,  entitled  to  an  injunction.  The  trial  court 
refused  to  exercise  this  discretionary  power,  for  the  reason 
that  it  found,  as  matter  of  law,  that  the  state  of  New  York 
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vested  in  the  city  a  right  to  make  such  diversion  witiiout 
regard  to  the  proprietary  interests  of  the  plaintiffs.  This 
court  held  the  conclusion  error  and  compelled  tiie  exercise  of 
the  discretionary  power  by  the  Supreme  Court. 

In  the  case  at  bar  the  plaintiffs  invoked  the  exercise  of  the 
discretion  of  the  Supreme  Court  concerning  the  alleged  diver- 
sion of  water  from  a  stream  on  which  they  were  riparian  pro- 
prietors, and  prayed  that  the  defendants  might  be  perpetually 
enjoined.  The  defendants  denied  diversion  and  alleged  law- 
ful use  of  the  stream.  The  trial  court  found,  in  substance,  no 
appreciable  diversion  and  that  the  village  of  Granville  had 
taken  since  1885,  and  continues  to  take,  from  the  stream 
above  the  plaintiffs'  dams,  water  daily  for  use  among  its 
inhabitants  aiid  for  public  purposes ;  and  as  a  conclusion  of 
law  that  the  defendants  were  entitled  to  judgment  dismiss- 
ing the  complaint ;  thereupon  judgment  was  entered  dismiss- 
ing the  complaint  upon  the  merits.  The  point  is  whether 
this  court  has  the  power  to  review  the  action  of  the  trial  court 
and  determine  if  there  is  a  question  of  law  on  the  facts  found 
to  the  etTect  that  the  laches  of  the  plaintiffs  estopped  them 
from  maintaining  a  suit  in  equity  for  a  permanent  injunction 
without  regard  to  the  diversion  of  water  from  the  stream, 
which  was  found  in  substance  to  be  merely  nominal. 

The  village  of  Gmnville  constructed  a  system  of  water 
works  in  order  to  supply  its  inhabitants  with  water  in  the  year 
1885,  and  has  been  operating  it  ever  since.  This  action  was 
commenced  on  the  31st  day  of  July,  1900.  It  thus  appears 
tliat  for  nearly  fifteen  years  these  plaintiffs  slept  upon  their 
rights.  They  or  their  predecessors  in  title  made  no  pro- 
test when  the  village  of  Granville  was  expending  money  in 
erecting  its  water  works  system  and  providing  the  necessary 
means  for  supplying  the  village  with  pure  and  wholesome 
water  daily. 

The  questions  of  laches  and  estoppel  may  be  considei'ed 
together,  as  tliey  are  both  established  by  the  long  delay  in 
instituting  this  suit  for  an  injunction.  This  point  has  recently 
been  considered  by  the  Supreme  Court  of  the  United  States 
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in  J^Tew  York  City  v.  Pirn  (185  U.  S.  93).  Tlie  niaiu  point 
of  this  decision  is  that  the  time  at  which  a  party  appeals  to  a 
court  of  equity  for  relief  affects  largely  the  character  of  the 
relief  which  will  be  granted.  This  was  a  suit  commenced  in 
the  Circuit  Court  of  the  United  States  for  the  southern  dis- 
trict of  New  York  by  Pine  and  others  against  the  city  of  New 
York,  praying  an  injunction  to  restrain  the  city  f rotn  main- 
taining a  dam  on  the  west  branch  of  Byram  river  and  divert- 
ing the  waters  from  their  natural  flow  through  the  farms  of 
plaintiffs.  The  facts  are  these :  Bymm  river  is  a  non-navi- 
gable stream  of  fresh  water  flowing  into  Long  Island  sound. 
Tracing  its  source  up  stream  from  the  sound  for  a  short  dis- 
tance, it  forms  the  boundary  between  New  York  and  Con- 
necticut, then  deflects  to  the  east,  and  for  some  five  or  six 
miles  is  within  the  state  of  Connecticut.  A  few  hundred  feet 
from  the  state  line  the  city  of  New  York,  under  legislative 
sanction,  commenced  the  construction  of  a  dam,  with  the  view 
of  appropriating  part  or  all  of  the  waters  of  the  west  bmnch 
and  using  the  same  for  the  supply  of  the  city.  The  watershed 
of  this  west  branch  above  the  dam,  the  territory  from  which 
the  water  sought  to  be  appropriated  is  all  drawn,  is  wholly 
within  the  limits  of  the  state  of  New  York.  The  plaintiffs 
owned  farms  situated  on  Byram  river  in  Connecticut.  The 
answer  of  the  city  admitted  the  building  of  the  dam,  and 
averred  among  other  things  that  it  was  a  great  and  permanent 
benefit  to  the  citizens  and  residents  of  New  York,  and  that  it 
was  and  always  had  been  able  and  willing  to  pay  any  damages 
that  the  complainants  might  suffer  from  being  deprived  of  the 
natural  flow  of  water.  It  is  admitted  that  the  work  on  the 
dam  had  been  under  way  for  two  years  when  the  suit  was 
commenced. 

Mr.  Justice  Brewer,  in  opening  his  opinion,  states  that 
it  would  be  assumed,  without  deciding,  that  the  plaintiffs 
would  suffer  substantial  damage  by  the  ])roposed  diver- 
sion of  water;  that  the  sources  of  the  water  supply  were 
within  the  state  of  New  York  ;  that  the  plaintiffs  had  a  legal 
right  to  the  natural  flow  of   waters  through  their  farms  in 
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the  state  of  Connecticut,  and  could  not  be  deprived  of  tliat 
right  for  the  benefit  of  the  city  of  New  York  ;  that  a  court 
of  equity,  at  tlie  instance  of  the  plaintiffs,  at  the  inception 
of  and  before  any  action  had  been  begun  by  the  city  of  New 
York,  would  have  restrained  all  interference  with  such  natural 
flow  of  the  water. 

It  is  to  be  observed  that  these  facts  are  very  much  like 
those  in  the  case  at  bar,  except  that  there  is  in  the  case  cited 
a  substantial  diversion  and  damage,  while  in  this  case  we  have 
the  important  difference,  an  infinitesimal  diversion  resulting 
in  nothing  more  than  nominal  damages  and  a  much  greater 
lapse  of  time  before  suit  for  injunction  was  begun. 

Mr.  Justice  Brewer  then  goes  on  to  state  as  follows: 
"  Notwithstanding  these  assumptions,  we  are  of  opinion  that 
the  decree  ought  not  to  stand,  and  for  these  reasons :  This  is 
not  a  case  between  two  individuals  in  which  is  involved 
simply  the  pecuniary  interests  of  the  respective  parties.  On 
the  one  side  are  two  individuals  claiming  that  their  property 
rights  are  infringed  —  rights  winch  can  be  measured  in  money 
—  and  that  not  a  large  sum ;  on  the  other,  a  municipality 
undertaking  a  large  work  with  the  view  of  supplying  many  of 
its  citizens  with  one  of  the  necessities  of  life.  According  to 
the  averments  in  the  bill  the  city  had  been  engaged  in  this 
work  for  two  years  and  had  nearly  completed  the  dam. 
"While  the  near  completion  is  denied  in  the  answer,  there  is 
no  denial  of  the  time  during  which  the  city  had  been  engaged 
in  the  work,  and  it  stands  as  an  admitted  fact  that  for  two 
years  prior  to  the  commencement  of  this  suit  the  work  had 
been  under  way.  *  *  *  It  is  one  thing  to  state  a  right 
and  proffer  a  waiver  thereof  for  compensation  and  an  entirely 
different  thing  to  state  the  satne  right  and  demand  that  it 
should  be  respected.  In  the  latter  case  the  defendant  acts  at 
his  peril.  In  the  former  he  may  well  assume  that  payment  of 
a  just  compensation  will  be  accepted  in  lieu  of  the  right.  In 
the  latter  the  plaintiff  holds  out  the  single  question  of  the 
validity  and  extent  of  the  right ;  in  the  former  he  presents 
the  right  as  the  foundation  of  a  claim  for  compensation,  and 
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his  threat  to  enforce  the  right  if  compensation  is  not  made  is 
simply  a  club  to  compel  payuient  of  the  sum  he  deems  the 
measure  of  his  damages.  *  *  *  If  the  plaintiffs  had 
intended  to  insist  upon  the  strict  legal  rights  (which,  for  the 
purposes  of  this  case,  we  assume  they  possess),  they  should 
have  commenced  at  once,  before  the  city  had  gone  to  expense, 
to  restrain  any  work  by  it.  It  would  be  inequitable  to  permit 
them  to  carry  on  negotiations  with  a  view  to  compensation 
until  the  city  had  gone  to  such  great  expense,  and  then,  fail- 
ing to  agree  upon  the  compensation,  fall  back  upon  the  alleged 
absolute  right  to  prevent  the  work.  If  they  had  intended  to 
rest  upon  such  right  and  had  commenced  proceedings  at  once, 
the  city  might  have  concluded  to  abandon  the  proposed  under- 
taking and  seek  its  water  supply  in  some  other  direction. 
*  *  *  The  time  at  which  parties  invoke  the  aid  of  a  court 
of  equity  is  often  a  significant  factor  in  determining  the  extent 
of  their  right.  Vigilantibns  non  doi^nierUihus  (Bquitds  stdh 
venit  is  a  maxim  of  equity." 

The  principle  so  clearly  stated  by  the  learned  justice  is  sup- 
ported by  an  abundance  of  authority.  (Smith  v.  Clay^  3 
Brown's  Ch.  639,  note ;  GallUier  v.  CadweU,  145  U.  S.  368, 
and  cases  cited  ;  li6bert%  v.  Noi'th^ni  Pacijic  R.  li.  Co.y  158 
U.  S.  1,  and  cases  cited ;  I^e7in  Mutual  Life  Ifis,  Co.  v.  Atts- 
ti7iy  168  U.  S.  685 ;  Northerfi  Pacific  IL  R.  Co.  v.  Smithy 
171  U.  S.  260 ;  Provolt  v.  Chicago,  R,  L  cfe  Pacijic  R.  R.  Co., 
57  Mo.  256,  264 ;  Cliarleaton  cfe  W.  C  Railway  Co.  v.  Hughes, 
105  Ga.  1 ;  Atlanta,  Knoxville  <&  Northern  R.  Co.  v.  Barker, 
105  Ga.  534 ;  Chicago,  Burlington  <&  Quincy  R.  R.  Co.  v. 
Englehart,  57  Neb.  444.) 

The  question  here  involved  has  been  considered  by  the 
courts  of  several  other  states.  In  the  case  of  City  of 
Logansport  v.  Uhl  (91)  Ind.  531)  it  was  held:  "Where  the 
owner  of  a  water  power  stands  by,  and,  not  objecting,  permits 
a  city,  without  first  assessing  and  paying  his  damages,  to  erect 
works  for  a  water  supply  by  drawing  water  from  the  stream 
and  thus  diminishing  his  power,  he  creates  an  equitable 
estoppel,  so  that  he  will  not  be  protected  by  injunction,  but 
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will  be  left  to  assert  his  rights  at  law."  At  page  539  tlie 
learned  court  said:  "An  injunction  ought  not  therefore  to 
be  granted  when  it  would  be  against  good  conscience  or  pro- 
ductive of  great  hardship,  oppression  or  injustice,  or  of  public 
or  private  mischief.  (1  High  on  Injunctions,  §  15 ;  Goddard 
on  Easements,  368 ;  Sheldon  v.  Rockwdl^  9  Wis.  166  ;  Pettir 
bons  V.  LaCroase  R.  R,  Co.^  14  Wis.  479 ;  Cohh  v.  Smith,  16 
Wis.  661 ;  2  Barbour  Ch.  Prac.  §  608,  note  4 ;  Owen  v.  Field, 
12  Allen,  457;  Reddall  v.  Bryan,  14  Md.  444.)" 

In  Fish  V.  City  of  Hartford  (70  Conn.  729)  the  head  note 
reads,  in  part,  as  follows :  "  If  the  laches  of  a  party  make  it 
difficult  or  impossible  for  the  court  to  enjoin  his  advei^sary 
without  inflicting  great  injury  thereby,  an  injunction  should 
be  refused  and  the  party  be  left  to  his  remedy  at  law.  A 
riparian  mill  owner  who  has  for  many  years  knowingly  per- 
mitted a  city  to  take  its  water  supply  in  gradually  increasing 
quantities  from  the  head  waters  of  the  stream,  by  means  of 
expensive  reservoirs  and  distributing  mains,  is  not  entitled  to 
an  injunction  to  restrain  such  diversion." 

Many  of  the  cases  cited  recognize  what  has  been  termed 
"  the  law  of  paramount  necessity  ;  "  that  is,  the  right  of  munici- 
palities to  secure  an  abundant  supply  of  pure  and  wholesome 
water  for  daily  use  in  domestic  life,  the  flooding  of  sewers  in 
preserving  the  public  health  and  the  extinguishment  of  fires. 

Story's  Equity  Jur.  (13th  ed.)  §  959a  states :  «  *  *  * 
Thus  for  example,  no  injunction  will  be  granted  to  restrain 
a  nuisance  by  the  erection  of  a  building  where  the  erection 
has  been  acquiesced  in  or  encouraged  by  the  party  seeking  the 
relief.  So  it  will  not  be  granted  in  case  of  gross  laches  or 
delay  by  the  party  seeking  the  relief  in  enforcing  his  rights ; 
as,  for  example,  where,  in  case  of  a  patent  or  copyright,  the 
patentee  has  lain  by  and  allowed  a  violation  to  go  on  for  a 
long  time  without  objection  or  seeking  reclress." 

In  the  view  I  take  of  this  case  it  was  not  necessary  for  the 
trial  court  to  examine  the  question  of  the  alleged  diversion  of 
water  and,  in  the  exercise  of  discretion,  determine  whether 
the  prayer  for  a  perpetual  injunction  should  be  granted,  as 
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tlie  undisputed  facts  created  an  estoppel  which  necessitated  a 
dismissal  of  the  complaint.  The  plaintiifs  were  placed  in  a 
position  by  their  conceded  acquiescence  that  closed  to  them 
the  door  of  a  court  of  equity. 

The  plaintiffs,  respondents,  argue  another  point  of  law  on 
their  brief,  to  the  effect  that  even  if  the  damages  are  slight, 
wliere  the  act  complained  of  is  such  that  by  its  repetition  or 
continuance  it  may  become  the  foundation  or  evidence  of  an 
adverse  right,  a  court  of  equity  will  interfere  by  injunction. 
It  is  argued  that  after  twenty  years  the  plaintiffs  might  iind 
themselves  in  the  situation  of  the  village  having  acquired  a 
prescriptive  right  to  draw  from  the  river  an  indefinite  quantity 
of  water  for  municipal  use. 

This  proposition  involves  a  misconception  of  the  rule  of  law 
applicable  to  tliis  situation.  To  constitute  a  right  by  prescrip- 
tion there  must  have  been  an  adverse,  continuous  and  unin- 
terrupted exercise  of  the  right  for  twenty  years  without 
substantial  change ;  a  party  cainiot  within  the  twenty  yeai-s 
enlarge  the  use  and  at  the  expimtion  of  that  time  claim  the 
use  as  so  enlarged.  {Prentice  v.  Geig&r^  74  N.  Y.  341,  347.) 
It  thus  appears  that  the  village  can  acquire  no  indefinite  pre- 
scriptive right.  The  further  answer  is  that  the  plaintiffs  have 
an  adequate  remedy  at  law  in  an  action  for  damages  if  any 
can  be  proved. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  and  order  of  the  Special  Term  atfirmed,  with 
costs  to  each  of  the  appellants  in  all  the  courts. 

CcLLEN,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and 
Werner,  J.T.,  concur. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Application  of  Robert  C.  Wood  et  al., 
as  Directors  of  the  New  York  City  Interborough  Rail- 
way Company,  Respondents. 

Union  Railway  Company  of  New  York  City,  Appellant. 

1.  Appeal  —  Suppiciency  op  Evidence.  The  testimony  examined  in 
a  proceeding  to  compel  the  board  of  railroad  commissioners  to  issue  a 
certificate  of  public  convenience  and  necessity  for  the  construction  of  cer- 
tain proposed  lines  of  street  railways,  and  held,  that  there  was  evidence 
tending  to  establish  the  fact  upon  which  was  based  a  finding  of  the  board 
to  the  effect  that  the  applicant  was  incorporated. 

2.  Order  op  Appellate  Division  Directing  Railroad  Commission- 
ers to  Issue  Certificate  op  Public  Convenience  —  Practice  to  Be 
Observed  in  Bringing  up  Proceedings  for  Review.  The  Appellate 
Division  after  the  refusal  to  issue  such  certificate  has  power  to  order  the 
board  to  grant  it,  upon  a  review  of  the  testimony  taken  before  the  com- 
missioners, of  the  maps  and  papers  on  file,  together  with  the  findings. 
While  the  statute  (Railroad  Law  [L.  1892,  ch.  676],  5$  59)  does  not  expressly 
provide  that  a  copy  of  the  testimony  shall  be  certified,  the  certification 
must  be  deemed  implied  and  intended,  and  although  it  does  not  point  out 
the  precise  practice  that  should  be  adopted  in  bringing  the  case  to  a  hear 
lug,  the  Appellate  Division  may,  by  rule  or  otherwise,  specify  the  time 
and  notice  that  shall  be  given  to  interested  parties. 

8.  Final  Order.  Such  an  order  is  a  final  order  in  a  special  proceed- 
ing, and,  in  the  absence  of  any  provision  in  the  Raih*oad  Law  giving  the 
right  to  appeal  to  the  Court  of  Appeals,  is  appealable  under  section  190  of 
the  Code  of  Civil  Procedure  so  far  as  questions  of  law  are  concerned. 

Matter  of  Wood,  99  App.  Div.  884,  affirmed. 

(Argued  February  20, 1905;  decided  March  7,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
DiYision  of  the  Snpreme  Court  in  the  iirst  judicial  depart- 
ment, entered  January  9,  1905,  requiring  the  board  of  rail- 
road commissioners  to  issue  to  the  New  York  City  Inter- 
borough Railway  Company  a  certificate  of  public  convenience 
and  necessity  for  the  construction  of  certain  lines  of  street 
railways  proposed  by  that  company. 

The  facts,  so  far  as  material,  and  the  questions  certified  are 
stated  in  the  opinion. 
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Paul  D,  Cravath  for  appellant.  The  decision  of  the  Appel- 
late Division  directing  that  a  certificate  of  public  convenience 
and  a  necessity  issue  to  the  New  York  City  Interboroagli 
Railway  Company  is  reviewable  by  the  Court  of  Appeals 
upon  this  appeal  taken  by  the  objector-appellant  Union 
Railway  Company.  {People  ex  rel.  v.  R,  P.  Comrs.j  160 
K  Y.  202 ;  People  ex  rel  v.  7?.  R.  Comrs.,  158  N.  Y.  421 ; 
People  ex  rel  v.  B.  P.  Comrs,^  32  App.  Div.  179  ;  158  N.  Y. 
711 ;  Howell  v.  Mills^  53  N.  Y.  322  ;  Anonymous,  50  N.  Y. 
513;  People  ex  rel,  v.  Common  Council  of  Syracuse,  78 
N.  Y.  56  ;  S,  T.  Co.  v.  N,  Y.  C  &  H,  R,  R.  R.  Co.,  178 
N.  Y.  56  ;  Matter  of  Cooper,  22  N.  Y.  67 ;  Wetmore  v.  Wet- 
more,  162  N.  Y.  503;  Parish  v.  Parish,  175  N.  Y.  181.) 
The  order  appealed  from  should  be  revei-sed  because  the 
evidence  does  not  support  the  conclusion  of  the  Appellate 
Division  that  ten  per  cent  of  the  capital  stock  of  the  Inter- 
borough  Company  had  been  paid  in  in  good  faith  and  in  cash. 
{Matter  of  If.  Q.  dk  S.  R.  R.  Co.,  6  App.  Div.  241 ; 
iV.  Y.  C  Co.  V.  Mayor,  etc.,  104  N.  Y.  1 ;  Otten  v.  M.  Ry. 
Co.,  150  N.  Y.  395;  E.  R.  R.  Co.  v.  Steward,  170  K  Y. 
172;  Ostrom  v.  Greene,  161  N.  Y.  353 ;  Sawyer  v.  Hoa^,  17 
Wall.  610;  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383; 
Maginn  v.  Lawrence,  13  J.  &  S.  235 ;  Zifieweaver  v.  Slagle, 
64  Md.  465;  If.  Nat.  Bank  v.  Sirret,  97  N.  Y.  320;  Van 
Ingen  v.  Whitman,  62  N.  Y.  513.)  The  Appellate  Division 
erred  in  treating  the  application  of  the  directors  of  the  Inter- 
borough  Company  as  an  original  application,  instead  of  in  the 
nature  of  an  application  to  review  the  decision  of  a  subordi- 
nate tribunal.  {Matter  of  N.  TL,  etc.,  R.  R.  Co.,  76  Hun, 
76 ;  Matter  of  K.  Q.  &  S.  R.  R.  Co.,  6  App.  Div.  241 ; 
People  ex  rel.  v.  R.  R.  Comics.,  53  App.  Div.  61 ;  Matter  of 
A.,  J.  ck  G.  R.  R.  Co.,  86  Hun,  578 ;  People  ex  rel.  v.  R.  R. 
Comrs.,  81  App.  Div.  242;  Matter  ofA.dkW.  Ry.  Co.,  37 
App.  Div.  162 ;  Matter  of  D.  <&  S.  W.  R.  R.  Co.,  92  Hun, 
406;  Matter  of  L.  I.  R.  R.  Co.,  11  App.  Div.  233  ;  People 
ex  rel.  v.  R.  R.  Comrs.,  40  App.  Div.  559 ;  160  N.  Y.  202 ; 
People  ex  rel.  v.  R.  R.  Comics.,  75  App.  Div.  106.)    • 
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Alton  B,  Parker  and  George  W,  Wiclcersham  for  respond- 
ents. This  appeal,  taken  as  of  right,  should  be  dismissed,  as 
the  order  is  not  appealable  as  a  matter  of  right.  {People  ex  reh 
V.  R,  E.  Comrs,,  160  N.  Y.  202 ;  People  ex  reh  v.  B,  H.  RM. 
Co.^  172  N.  Y.  90 ;  People  ex  rel.  v.  Suprs.  of  Madison  County^ 
51  N.  Y.  442 ;  PeopU  exreL  v.  York,  169  N.  Y.  452 ;  People 
ex  rel.  v.  R,  R,  Comrs.,  32  App.  Div.  179  ;  158  N.  Y.  711 ; 
People  ex  rel.  v.  R,  R.  Coinrs.j  158  N.  Y.  421 ;  People  ex  reL 
V.  Co7nr8.,  149  N.  Y.  26 ;  PeopU  v.  N.  T.,  Z.  E.  <&  W.  R.  R. 
Co.,  104  K  Y.  58,  65  ;  People  ex  rel  v.  Jones,  112  N.  Y.  597, 
607 ;  People  ex  rel.  v.  ^YalUr.  68  N.  Y.  403,  408 ;  People 
ex  rel.  v.  Dd.  of  Assessors,  39  N.  Y.  81.)  The  Appellate 
Division  had,  in  this  proceeding,  all  the  powers  of  the  board 
of  railroad  commissioners,  and  it  was  its  duty  to  exercise 
an  independent  judgment  in  determining,  in  its  discretion, 
whether  or  not  a  certificate  should  be  issued.  (L.  1892, 
ch.  676  ;  L.  1895,  ch.  545  ;  Matter  of  Rapid  Trans.  Comrs., 
23  App.  Div.  472 ;  44  App.  Div.  636.)  The  second  question 
certified  is  not  reviewable  bj^  the  Court  of  Appeals.  (Code 
Civ.  Pro.  §  190,  Pubd.  2;  De  Camp  v.  ThorriHon,  159  N.  Y. 
444;  Matter  of  K.  C.  E.  Rij.  Co.,  82  N.  Y.  95.) 

Haight,  J.  The  Appellate  Dvision  in  allowing  the 
appeal  lierein  has  certified  two  questions  to  be  answered: 
1st.  "  Was  there  evidence  to  support  the  finding  of  the  rail- 
road commissioners  of  the  state  of  New  York,  that  the  New 
York  City  Interborough  Railway  Company  was  incorporated 
and  had  a  franchise  from  the  local  authorities  for  the  construc- 
tion of  its  line  ? "  2nd.  "  Did  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  department  have  the  power  in  its 
discretion  to  order  said  board  of  railroad  commissioners,  in 
this  proceeding  and  upon  the  record  herein,  for  the  reasons 
stated,  to  issue  a  certificate  of  public  convenience  and  a 
necessity  for  routes  1,  2,  3,  4,  6  and  7,  applied  for?" 

It  appears  from  the  record  in  the  case  that  the  New  York 
City  Interborough  Railway  Company,  which  will  be  herein- 
after designated  as  the  Interborough  (Company,  after  filing  its 
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certificate  of  incorpomtion,  applied  to  the  local  authorities  of 
the  city  for  their  consent  to  the  construction  and  operation  of 
a  surface  street  railroad  in  certain  streets  specified,  and  that 
the  municipal  authorities  granted  the  application  in  the  form 
of  an  ordinance  passed  by  the  board  of  aldermen  and 
approved  by  the  mayor.  Thereupon  that  company  applied  to 
the  state  board  of  railroad  commissioners,  under  section  59 
of  the  Railroad  Law,  for  a  certificate  of  public  convenience 
and  necessity,  and  upon  that  application  the  certificate  was 
refused.  After  sucli  refusal  an  application  was  made  to  the 
Appellate  Division,  upon  the  evidence,  papers  and  maps  which 
were  before  the  railroad  commissionei's,  for  an  order  requiring 
the  commissioners  to  give  such  certificate,  and  that  court 
granted  the  order  prayed  for  as  to  certain  of  the  lines 
embraced  in  the  franchise  granted  by  the  local  authorities. 
It  is  from  that  order  that  this  appeal  is  taken. 

As  to  the  first  question  certified,  the  only  criticism  made  to 
the  validity  of  the  incorporation  of  the  Interborough  Com- 
pany was  as  to  whether  the  ten  per  cent  of  the  capital  stock 
subscribed  for  had  been  paid  in  in  good  faith  as  required  by 
the  statute.  The  question  presented  is  purely  one  of  fact 
and  under  the  provisions  of  the  Coiistitution  our  jurisdiction 
is  confined  to  the  review  of  questions  of  law ;  therefore,  our 
examination  of  the  evidence  is  limited  to  the  determination 
as  to  whether  there  is  any  evidence  that  supports  the  finding. 
For  that  purpose  we  have  examined  the  testimony  that  was 
given  before  the  railroad  commissioners,  and  have  reached 
the  conclusion  that  there  was  evidence  tending  to  show  that 
the  ten  per  cent  had  been  paid  in  in  cash  and  in  good  faith. 

As  to  the  second  question  the  statute  expressly  provides 
that  the  General  Term  (now  the  Appellate  Division)  of  the 
Supreme  Court  has  tlie  power,  in  its  discretion,  to  order  the 
railroad  commissioners  to  grant  a  certificate  of  public  con- 
venience and  necessity.  This  question  being  substantial Ij'  in 
the  form  of  the  statute,  we  should  have  no  difficulty  in  answer- 
ing it  in  the  affirmative,  were  it  not  for  the  clause  "  upon  the 
record  herein."     That  clause  calls  for  the  determination  as  to 
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the  correctness  of  the  practice  adopted  in  bringing  up  the  pro- 
ceeding for  review  in  the  Appellate  Division. 

Section  59  of  the  Railroad  Law,  so  far  as  it  is  material,  pro- 
vides as  follows :  ''  No  railroa<l  corporation  hereafter  formed 
under  the  laws  of  this  state  shall  exercise  the  powers  conferred 
by  law  npon  such  corporations  or  begin  the  construction  of  its 
road  ^  -^  *  until  the  board  of  railroad  commissioners 
shall  certify  *  *  *  that  public  convenience  and  a  necessity 
require  the  construction  of  said  railroad  as  proposed  in  said 
articles  of  association.  *  *  *  After  a  refusal  to  grant 
such  certificate  the  board  shall  certify  a  copy  of  all  maps  and 
papers  on  Ale  in  its  office  and  of  the  findings  of  the  board  when 
so  requested  by  the  directors  aforesaid.  Such  directors  may 
thereupon  present  the  same  to  a  general  term  of  the  supreme 
court  of  the  department  withiti  which  said  road  is  proposed 
iu  whole  or  part  to  be  constructed,  and  said  general  term 
shall  have  power,  in  its  discretion,  to  order  said  board,  for 
reasons  stated,  to  issue  said  certificate,  and  it  shall  be  issued 
accordingly." 

It  must  be  conceded  that  the  statute  is  exceedingly  meagre 
in  its  provisions  as  to  the  pmctice  to  be  followed,  and  doubt- 
less for  that  reason  most  of  the  proceedings  for  the  review  of 
the  actions  of  the  board  of  railroad  connnissioners  have  been 
by  certiorari,  lint  we  think  the  legislative  intent  is  suf- 
ficiently apparent  from  the  provisions  to  which  we  have 
referred.  It  was  intended  to  vest  in  the  General  Term  (now 
Appellate  Division)  power  to  review  the  determination  of  the 
railroad  commissioners  in  case  they  should  refuse  the  certifi- 
cate of  public  convenience  and  necessity.  {Jfatt^r  of  Nem 
Hainhurgh  c&  P,  C,  li,  R,  Co.^  70  Ilun,  76.)  For  this  purpose 
the  railroad  commissioners  were  required,  on  the  request  u 
the  directoi-s  of  a  railroad  company,  to  certify  a  copy  "of  all 
maps  and  papers  on  file  "  in  their  office  and  of  the  findings  of 
the  board.  It  is  true  that  the  statute  does  not  in  express 
terms  state  that  the  commissioners  shall  certify  a  copy  of  th:5 
testimony  taken  before  them,  but  we  think  that  the  certifica- 
tion of  the  testimony  was  implied  and  intended.     The  testi- 
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mony,  with  tho  maps  and  papers  on  file,  together  with  the 
findings  of  the  board,  furnish  a  complete  record  of  all  the 
proceedings  before  the  commissioners  and  enable  the  Appel- 
late Division  to  review  the  determination  made  thereon.  It 
is  also  true  that  the  statute  has  not  pointed  out  the  precise 
practice  that  ciiould  be  adopted  in  bringing  the  case  to  a  hear- 
ing before  the  Appellate  Division,  but  that  court  may  by  rule 
or  otherwise  specify  the  time  and  notice  that  shall  be  given  to 
the  parties  interested  upon  which  it  will  entertain  the  appli- 
cation. In  this  case  the  evidence  was  certified  by  the  railroad 
commissionera,  together  with  all  of  the  maps  and  papers 
before  them  and  a  copy  of  the  findings.  The  i^cord  was, 
therefore,  complete,  and  one  upon  which  the  Appellate  Divi- 
sion had  the  jurisdiction  to  make  the  order  in  question. 

A  motion  for  the  dismissal  of  the  appeal  herein  was  sul)- 
mitted.  We  have  only  to  say  that  the  order  herein  was  a 
final  order  in  a  special  proceeding,  and  that  in  the  absence  of 
any  provisions  in  the  Eailroad  Law  giving  a  right  to  appeal 
to  this  court,  it  was  reviewable  as  a  matter  of  right,  under 
section  190  of  the  Code  of  Civil  Procedure,  so  far  as  the 
questions  of  law  wei"e  concerned. 

The  motion  to  dismiss  the  appeal  should  be  denied  and  the 
order  appealed  from  affirmed,  with  costs. 

CiTLLEN,  Ch.  J,,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Order  afiirmed. 


Jefferson  County  National  Bank,  Appellant,  v.  Adelaide 
W.  Dewky,  as  Executrix  of  Addice  E.  Dewey  et  al., 
Respondents,  Impleaded  with  Others. 

1.  Promissort  Note  —  Payment — Accord  and  Satisfaction —When 
Part  Payment  by  Indorseks  Does  Not  Dischakoe  Their  Liability. 
Where  the  indorsers  of  a  promissory  note,  at  the  demaud  of  the  payee, 
pay,  in  two  separate  payments  the  balance  remaining  due  upon  the  note, 
after  the  payee  had  credited  and  indorsed  thereon  the  amount  recovered, 
under  a  judgment  against  the  maker,  in  a  creditor's  action  to  set  aside 
Other  judgments  against  the  maker,  and  the  payee  deliyered  the  note, 
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uncanceled  and  with  the  payments  iixdorsed  thereon,  to  the  indorsers,  such 
payments  being  made  by  the  indorsers  and  the  note  being  delivered  to 
tliem,  while  an  appeal  was  pending  in  the  creditor's  action,  and  thereafter 
and  as  the  result  of  such  appeal  the  payee  was  obliged  to  refund  the 
amount  received  in  the  creditor's  action,  the  payments  by  the  indorsers, 
although  made  with  the  intent  and  purpose  of  discharging  the  debt,  being 
made  wiih  full  knowledge  of  all  the  facts  by  the  indorsers,  and  there 
being  no  fraud  or  mistake,  do  not  constitute  a  payment,  or  accord  and 
satisfaction,  of  the  note,  and  the  payee  can  maintain  an  action  against 
them  for  the  amount  remaining  due  thereon. 

2.  When  Action  Not  Barred  by  Statute  op  Lisiitations.  Whei-e 
such  payments,  being  merely  partial  payments  in  the  ordinary  sense  and 
operating  only  to  extinguish  the  note  pro  tarUo,  were  made  within  six 
years  after  the  note  became  due,  and  the  action  for  the  balance  due  on  the 
note  was  commenced  within  six  years  after  such  payments,  the  action 
is  not  barred  by  the  Statute  of  Limitations. 

8.  When  Indorsers  Not  Discharged  under  Negotiable  Instru- 
ments Law  (L.  1897,  Cn.  613).  The  indorsers  are  not  discharged  from 
liability  upon  the  note  in  question  under  the  Negotiable  Instruments  Law 
(L.  1897.  ch.  612),  where  the  case  is  within  none  of  the  provisions  thereof 
relating  to  the  discbarge  of  negotiable  instruments,  and  even  if  it  were, 
where  the  statute  was  not  enacted  until  several  years  after  the  contract 
was  made  and  the  liability  incurred. 

4.  Effect  of  Finding  by  Court.  Where  it  is  found  upon  the  trial 
of  the  action,  brought  against  the  indorsers  for  tlie  amount  remaining 
duo  upon  the  note  in  question,  that  there  was  no  contract  between  the 
indorsers  and  the  payee  of  the  note  indemnifying  the  latter  agtinst  costs 
in  the  creditor's  action,  brought  by  the  latter  against  the  maker  of  the  note 
and  his  judgment  creditors,  and  there  is  no  evidence  sufficient  to  estab- 
lish such  a  contract,  the  payee  cannot  recover  the  costs  resulting  from  the 
reversal,  on  appeal,  of  the  payee's  Judgment  in  the  creditor's  action. 

6.  What  Constitutes  Short  Decision  under  the  Code  (Code  Cnr. 
Pro.  §  1022;  L.  1894,  Ch.  688,  g  9^  and  Distinguishes  It  from  Long 
Form  of  Decision.  Where  a  decision  made  by  a  trial  court  fails  to 
comply  with  the  requisites  of  the  long  form  of  decision  prescribed  by 
section  1022  of  tlic  Code  of  Civil  Procedure  (L.  1876,  ch.  448,  §  1022)  in 
that  it  does  not  state  separately  the  facts  found  and  the  conclusions  of 
law,  there  being  no  facts  separately  stated,  numbered  and  designated  and 
no  separation  or  numbering  of  facts  or  law,  except  as  may  be  spelled  out 
from  distinct  paragraphs  of  the  decision  and  the  only  conclusion  stated 
therein  is  involved  in  the  direction  for  the  dismissal  of  the  complaint, 
such  decision  must  be  held  to  be  in  the  short  form  permitted  and  introduced 
by  the  amendment  to  section  1022  enacted  in  1894  (L.  1894,  ch.  688.  g  8). 
Jtfferwn.  Cmmty  Nai.  Bank  v.  Deif>ey,  90  App.  Div.  448,  reversed. 

(Argued  February  1,  1906;  decided  Mtirch  7.  1905.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  5,  1904,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term,  a  jury  having  been  waived. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jo/m  Lansing  for  appellant.  The  payment  by  the  indorsers, 
Dewey,  Nettleton  and  Phillips,  of  $811.4:6  on  the  note  at  dif- 
ferent times  did  not  pay  the  amount  unpaid  on  this  note. 
{Grey  v.  Barton,  55  N.  Y.  68;  Ryan  v.  Ward,  48  N.  Y. 
204 ;  Eedfield  v.  //.  P.  Ins.  Co.,  56  N.  Y.  354 ;  F.  Ins.  Assn. 
V.  Wlckham,  141  LT.  S.  564 ;  Simons  v.  Supreme  Council,  82 
App.  Div.  617;  Shanley  v.  Koe/der,SO  App.  Div.  566;  Ja/- 
fray  v.  Davis,  124  N.  Y.  164 ;  Bimge  v.  Koop,  48  X.  Y. 
225 ;  Thomas  v.  Todd,  6  Hill,  340 ;  Lighthody  v.  Ontario 
Bank,  11  Wend.  9.)  The  surrender  of  the  note  to  Dewey  at 
the  time  he  made  the  last  payment  for  himself  and  NettletoTi 
was  not  a  discharge  of  the  indorsers,  as  the  debt  had  not  been 
paid  in  full.  {Burkhalter  v.  S.  Nat  Bank,  42  N.  Y.  538; 
Van  Epps  v.  Dillaye,  6  Barb.  244;  Pratt  w  Foote,  12  Barb. 
209;  First  Nat.  Bank  v.  Morgan,  6  Ilun,  346;  Cole  v. 
Sackett,  1  Hill,  516  ;  Hays  v.  Stone,  7  Hill,  128  ;  F.  R.  Bank 
V.  Kennedy^  9  Bosw.  543  ;  Johnson  v.  Bank  of  N.  A.,  5 
Robt.  554;  Turner  v.  Bank  of  Fox  Lake,  4  Abb.  Ct.  App. 
Dec.  434;  Kelty  v.  S.  Nat.  Bank,  52  Barb.  328.)  The 
amount  of  $2,576.41  received  from  the  sheriff  of  Onondaga 
county  and  indorsed  on  the  note  March  21,  1895,  was  not  a 
payment  on  the  note,  as  the  plaintiff  was  subsequently  obliged 
to  return  the  same  to  the  sheriff,  from  whom  it  was 
received,  and  thus  it  was  as  if  it  had  never  been  received. 
{Ilahkr  V.  Myers,  132  N.  Y.  363;  J.  C.  Nat.  Bank  v. 
Streeter,  106  N.  Y.  186;  PriicJiard  v.  Hitchcock,  6  M.  &  G. 
151 ;  Close  v.  Stuart,  4:  ^Y end.  95.) 

John  N.  Carlisle  for  Adelaide  W.  Dewey,  as  executrix, 
respondent.     The  plaintiff,  by  surrendering  the  note  to  the 
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defendants  Dewey  and  Nettleton  upon  their  paying  the  bal- 
ance claimed  to  l)e  due  thereon,  discliarged  the  said  defendants 
from  all  further  liability  on  said  note,  and  cannot  now  main- 
tain this  action.  {Larkhis  y.  Ilardenhrook^  90  N.  Y.  338 ; 
Sitnaiis  V.  Anier^ican  Legiojb  of  Honor ^  178  N.  Y.  263 ;  I[e?it 
V.  Reynolds^  8  Ilnn,  559 ;  Jaffray  v.  Davis^  124  N.  Y.  170 ; 
Schwartznian  v.  Post^  94  App.  Div.  475 ;  Beach  v.  Endress^ 
51  Barb.  570.)  The  claim  in  question  is  barred  by  the  Statute 
of  Limitations.  {Crow  v.  GUcison^  141  N.  Y.  489;  Adams 
V.  Olin,  140  N.  Y.  150 ;  Piilver  v.  EsaeUtyyi,  22  Misc.  Eep. 
433 ;  Murdoch  v.  Waterman^  145  N.  Y.  55.) 

George  B,  Warner  for  Albert  E.  Nettleton,  respondent. 
The  note  was  voluntarily  surrendered  upon  payment  by 
defendants  Dewey  and  Nettleton  of  the  balance  claimed  due 
thereon,  with  full  knowledge  of  all  the  facts,  and,  therefore, 
plaintiff  cannot  succeed  in  this  action.  {Larkin  v.  Harden- 
h'ooky  90  N.  Y.  333  ;  Kent  v.  Iiey?wlds,  8  Ilun,  559 ;  Beach 
V.  Endr^esSy  51  Barb.  570.)  In  March,  1895,  after  the  decision 
at  Special  Term  in  the  judgment  creditor's  action,  plaintiff 
received  and  indorsed  on  the  note  $2,574.  After  an  appeal 
had  been  taken  from  the  decision  plaintiff  presented  a  state- 
ment and  demanded  as  its  due  $739.40.  Acceptance  of  a 
clieck  in  payment  thereof  was  an  estoppel  and  an  accord  and 
satisfaction,  release  and  discharge  of  defendants  from  liability. 
{Reynolds  v.  E,  Z.  Cfe.,  85  Hun,  470  ;  Freiburg  v.  'Moffetty 
91  Ilun,  17;  Logan  v.  Davidson^  18  App.  Div.  353;  Lee  v. 
Thiker,  23  App.  Div.  34^9.)  The  Statute  of  Limitations  is  a 
bar  to  a  recovery.  {Murdoch  v.  Watenaan^  145  X.  Y.  55 ; 
Harper  v.  Farley,  53  N.  Y.  442 ;  Adams  v.  Olin,  140  N.  Y. 
150 ;  Crow  v.  Gleason^  141  X.  Y.  489  ;  Burdick  v.  Hicksy 
29  App.  Div.  205  ;  Blair  v.  Lynch,  105  N.  Y.  637 ;  Purdy 
V.  Awti7ij  3  Wend.  187 ;  Mills  v.  Davis,  113  N.  Y.  243.) 
The  exceptions  to  the  findings  and  decision  of  the  court  filed 
by  appellant's  counsel  are  too  general  to  raise  any  question 
for  review  in  this  court.  {WJieeler  v.  Billings^  38  N.  Y. 
263  ;  Ward  v.  Craig^  87  N.  Y.  550 ;  Thompson  v.  Hazard, 
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O'Bkien,  J.  This  was  an  action  upon  a  promissory  note 
against  two  of  the  indorsers.  The  note  was  made  on  the 
twenty-fifth  day  of  December,  1891,  by  the  Eureka  Chemical 
Company,  a  cori)oi*ation,  for  tJie  snm  of  twenty-eight  hun- 
dred dollars,  payable  four  months  after  date  to  the  order  of 
the  indorsers  named  thei'ein.  It  is  conceded  that  the  liability 
of  the  indorsers  was  and  is  several,  but  only  two  of  them 
were  served  in  this  action,  who  appeared  and  answered.  On 
the  trial  by  consent  of  counsel  on  both  sides  the  jury  was  dis- 
charged and  the  case  was  submitted  to  the  court,  who  subse- 
quently filed  a  decision  dismissing  the  complaint.  That  deci- 
sion has  been  affirmed  at  the  Appellate  Division  by  a  divided 
court  and  the  plaintiff  comes  here.  The  note  was  dishonored 
and  the  liability  of  all  the  indorsei-s  was  fixed  by  a  demand 
and  notice  of  protest.  This  liability  still  exists  unless  one  or 
more  of  the  defenses  interposed  by  the  answer,  and  which 
will  l>c  referred  to  hereafter,  have  been  made  out. 

The  decision  of  the  court  Mow  was  not  unanimous,  as 
already  stated,  and,  hence,  the  questions  are  o|)en  in  this  court 
whether  the  judgment  ordered  is  supported  by  the  findings, 
and  as  to  how  far  the  findings  have  the  support  of  any  evi- 
dence. It  will  not  be  necessary,  however,  in  the  view  that 
we  entertain  of  the  case,  to  depart  very  far  from  the  findings 
themselves.  The  defenses  interposed  by  the  two  indoi-sers 
were,  substantially,  that  the  note  in  suit  had  been  paid  and 
<Hscharged,  and  that  it  was  barred  by  the  Statute  of  Limitations. 
These  several  defenses  rest  upon  a  state  of  facts  substantially 
admitted  or  without  any  serious  conflict  in  the  evidence. 
The  defense  of  payment  rests  upon  the  claim  that  the  note  in 
(question  was  paid  by  the  maker,  the  corpomtion  referred  to, 
or  at  least  that  it  had  been  collected  by  the  plaintiff  from  the 
maker's  property.  Indeed,  all  the  questions  in  the  case  may 
be  grouped  around  this  single  proi)ositi<»n  and  may  \>e  said  to 
flow  from  it  as  necessary  legal  deductions. 
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The  note  in  question  was  discounted  by  the  plaintiff,  and, 
after  it  was  dishonored,  the  plaintiff  recovered  a  judgment 
against  the  maker  on  the  second  day  of  September,  1802,  for 
$2,931.76.  After  the  return  of  an  execution  unsatiblied  upon 
this  judgment  the  plaintiff  brought  an  action,  in  the  nature  of 
a  creditors'  bill,  against  one  Mrs.  Townley  and  others,  to  set 
aside  certain  judgments  which  she  had  obtained  an<I  which 
liad  become  a  lien  upon  the  property  of  the  maker  of  the  note. 
The  plaintiff  claimed  timt  these  judgments,  which  appeared 
to  Ije  prior  liens,  were  fmudulent.  In  that  action  the  plaintiff 
succeeded  on  the  trial,  and  under  a  decree  of  the  court,  it 
appears  that  the  property  was  sold  and  there  was  paid  to  the 
plaintiff  on  March  21st,  1895,  the  sum  of  $2,576.41,  being  the 
amount  of  the  proceeds  of  the  property  of  the  maker  wliich 
liad  been  levied  upon  and  sold  by  the  sheriff,  less  the  expenses 
of  collection.  The  amount  thus  received  was  indorsed  by 
the  plaintiff  on  the  note,  but  after  the  receipt  of  the  money 
from  the  sheriff  an  appeal  was  taken  by  Mrs.  Townley,  in  the 
judgment  creditors'  action  brought  by  the  plaintiff,  and  while 
that  appeal  was  unsuccessful  in  the  Supreme  Court  she  suc- 
ceeded in  this  court,  where  the  judgment  was  reversed  in 
June,  1899.  {Jeff^erso7i  County  National  Bank  \.  Townley ^ 
159  N.  T.  490.)  In  August,  1899,  the  court  made  an  order 
directing  the  plaintiff  to  make  restitution  of  the  money 
received  from  the  sheriff,  and  the  plaintiff  complied  with  the 
order  and  returned  the  money  that  had  been  indorsed  on  the 
note. 

In  December,  1895,  nearly  four  years  before  the  reversal  of 
the  judgment  referred  to,  the  plaintiff  demanded  of  the 
indorsers  of  the  note  payment  of  the  balance  due  thereon ; 
that  is,  the  sum  of  seven  hundred  atid  sixty  dollars.  That 
was  the  amount  due,  providing  the  money  received  from 
the  debtor's  property  can  be  treated  as  a  payment.  On 
December  18th,  1895,  the  defendant  Dewey  paid  one  hundred 
and  twenty-six  dollars  and  eighty-eight  cents  and  the  defend- 
ant Nettleton  the  same  amount,  and  these  payments  were 
indorsed  upon  the  note  by  the  plaintiff.    It  appears  that  the 
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other  iiidorsers  on  the  note  were  irresponsible  and  failed  to 
pay  t\ie\vj?ro  rata  share,  and,  therefore,  on  March  1st,  1896, 
the  plaintiff  demanded  of  the  two  defendants  in  this  action 
the  sum  of  four  hundred  and  thirty  dollaii*  and  seventy  cents 
as  the  balance  due  on  the  note.  On  the  7(h  day  of  March, 
1808,  the  two  defendants  in  this  action  paid  the  balance  due 
on  the  r.ote  of  four  hundred  and  thirty  dollars  and  seventy 
cents,  with  the  interest,  and  it  is  found  that  they  made  this 
payment  with  the  intent  and  purpose  of  discharging  the  debt, 
and  the  plaintiff  accepted  the  same  and  indorsed  the  same 
upon  the  note,  and  thereupon  surrendered  the  note  to  Dewey, 
who  continu<?d  in  possession  thereof  from  said  date,  and  the 
note  was  produced  uncanceled  upon  the  trial  of  the  action. 
It  is  also  found  that  tlie  plaintiff  vohintarily  surrendered  the 
note  with  full  knowledge  of  all  the  facts  and  without  any 
fraud  or  mistake  existnig  at  that  time.  The  defendant  Dewey 
died  on  the  28th  day  of  March,  1902,  leaving  a  last  will,  and 
his  wife,  the  defendant,  was  substituted  as  a  party  defendant 
in  this  action. 

On  this  state  of  the  facts,  the  question  is  whether  the  note 
in  suit  was  paid  by  or  collected  from  the  maker.  Certain 
payments  were  made  on  it  by  the  two  indorsers  who  were 
served  in  this  action.  It  is  not  claimed  that  any  other  pay- 
ments were  made  by  any  of  the  indorsers.  Of  course,  if  it 
can  be  said,  as  matter  of  law,  that  under  these  circumstances 
the  plaintiff  collected  the  note  from  the  maker's  property, 
that  conclusion  would  inure  to  the  benefit  of  the  indorsers. 
The  fact  that  it  surrendered  the  note  when  all  the  parties 
6U|)posed  that  the  money  received  from  the  sheriff  would  be 
maintained  as  a  ])ayment  is  of  very  little  significance.  It  is 
very  obvious  that  the  reversal  of  the  judgment  that  the  plain- 
tiff recovered. in  the  creditors'  suit  has  a  most  important  bear- 
ing o?i  this  controversy.  It  was  thereby  adjudged  that  the 
money  received  by  the  sheriff  and  indorsed  upon  the  note  did 
not  belong  either  to  the  plaintiff  or  to  the  maker  of  the  note, 
but  to  Mrs.  Townley ;  atid  so,  although  the  plaintiff  had  gone 
through  the  form  of  indorsing  the  sum  so  received  upon  the 
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note,  it  was  coinpelled  hy  order  of  tlie  court  to  restore  the 
money  to  the  party  entitled  to  it  by  virtue  of  the  prior  judg- 
ment and  levy  upon  the  maker's  property.  The  effect  of  this 
judgment  of  reversal  was  to  undo  all  the  things  which  had 
been  done  looking  towards  the  collection  of  the  note  from  the 
maker's  property.  It  placed  all  of  the  parties  in  statu  quo. 
It  restored  the  legal  relations  of  all  the  parties  to  the  note  in 
question  to  just  what  they  were  before  the  plaintiff's  unsuc- 
cessful attempt  to  collect  from  the  maker.  As  to  all  the  par- 
ties to  the  note  they  were  placed  in  the  same  position  as  if 
the  payment  of  the  money  received  from  the  sheriff  liad 
never  been  received  or  indorsed  upon  the  note.  So  it  cannot 
be  asserted  that  the  note  in  question  was  ever  paid  by  the 
maker,  or  any  part  collected  from  its  property.  It  seems  to 
us  that  this  concUision  not  only  rests  safely  upon  reason  and 
principles  of  natural  justice,  but  that  it  has  the  sanction  and 
support  of  a  very  recent  decision  in  this  court. 

We  have  just  held  that  where  an  attorney  recovers  a  judg- 
ment for  his  client  and  which  was  paid  by  the  unsuccessful 
party  to  the  attorney  pending  an  appeal,  upon  the  reversal  of 
the  judgment  the  attorney's  client,  who  had  received  the 
benefit  of  the  payment  by  being  credited  upon  a  bill  rendered 
to  him  by  the  attorney,  was  bound  to  restore  or  account  for 
the  money,  and  this  although  the  client  and  the  attorney  had 
settled  upon  the  basis  that  the  attorney  had  received  the 
amount  of  the  judgment  and  credited  it  to  his  client  in  the 
bill  rendered  and  u|>on  which  the  settlement  was  made. 
{Rotjal  Baking  Powder  Co.  v.  Ifoagland^  180  N.  Y.  35.) 
The  money  was  received  by  the  plaintiff  from  the  sheriff  with 
a  litigation  pending  concerning  the  right  of  a  third  party,  and 
so  it  was  received  and  indoi-sed,  subject,  however,  to  the 
ultimate  results  of  the  litigation ;  and  when  the  suit  was 
decided  in  favor  of  the  third  party  and  the  plaintiff  was 
obliged  to  restore  the  money,  the  situation  was  in  law  just  the 
same  as  if  it  had  never  been  received  or  indorsed.  So  we 
think  that  the  defense  of  payment  was  not  in  any  legal  sense 
established. 


106    Jefferson  County  National  Bank  v,  Dewey.     [Mar., 


Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  181. 

In  regard  to  the  defense  of  the  Statute  of  Limitations,  it  is 
proper  to  observe  that  the  question  arising  out  of  that  defense 
does  not  seem  to  have  been  passed  upon  in  the  trial  court  by 
any  direct  finding  of  fact  or  of  law.  In  the  discussion  of  the 
case  at  the  Appellate  Division  that  defense  was  not  referred 
to  at  all,  but  if  the  decision  of  the  learned  trial  judge  in  this 
case  is  to  be  considered  as  what  is  known  as  a  short  form  of 
decision,  then  it  can  be  treated  as  covering  all  of  the  questions 
in  the  case  that  are  within  the  scope  of  the  pleadings  and  the 
evidence ;  but  the  short  decision  is  absolutely  essential  to  this 
defense,  otherwise  it  cannot  be  said  that  it  is  presented  here  by 
any  express  finding  or  any  exception.  If  the  payments  made  by 
the  defendants  and  indorsed  upon  the  note  are  to  be  treated  as 
partial  payments  in  the  ordinary  sense,  this  action,  having  been 
commenced  December  17th,  1899,  was  brought  in  time.  The 
learned  counsel  for  the  defendants  invokes  the  principle  stated 
in  Crow  v.  Gleason  (141 N.  Y.  489).  It  was  said  by  Judge  Eabl 
in  that  case  that  "  If  there  be  a  mere  naked  payment  of  money 
without  anything  to  show  on  what  account  or  for  what  reason 
the  money  was  paid,  the  payment  will  be  of  no  avail  under 
the  statute.  The  payment  must  be  made  under  such  circum- 
stances as  to  show  a  recognition  of  a  larger  debt  remaining 
unpaid."  It  will  be  noticed  that  the  authorities  cited  by  the 
learned  counsel  for  the  defendants  on  this  question  deal  with 
cases  where  payments  were  evidenced  by  entries  upon  books 
kept  by  the  parties,  where  a  long  account  was  involved  and 
where  the  purpose  of  the  payments  was  obscure  or  doubtful. 
We  do  not  think  that  the  principle  stated  has  any  application 
to  the  case  at  bar.  The  partial  payments  were  made  by  the 
defendants  upon  the  note  in  question ;  there  was  no  dispute 
about  the  amount  of  it  or  about  the  payments  made.  It  may 
be,  and  probably  is,  true  that  the  defendants  made  the  pay- 
ments with  the  hope  and  expectation  that  they  would  not 
have  to  pay  any  more.  It  may  also  be  true  that  the  plaintiff's 
officers  received  these  payments  with  the  same  hopes  and 
expectations,  but  it  turned  out  that  they  were  all  mistaken 
and  that  all  their  calculations  had  been  upset  by  the  suooese 
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of  Mrs.  Towiiley  iii  securing  a  reversal  of  the  judgiaent. 
The  lirst  iiidorseineiit  had  been  made  upon  the  note  of  money, 
the  right  to  which  was  in  dispute  and  subject  to  the  result  of 
a  i>ending  litigation.  It  was  a  conditional  payment  to  the 
knowledge  of  all  the  parties,  and  under  these  circumstances 
it  cannot  be  held  that  the  partial  payments  made  by  the 
defendants  were  not  intended  to  be  payments  upon  the  note 
in  the  same  sense  as  if  the  attempt  to  collect  from  the  maker 
had  never  been  made.  The  defendants  made  tlie  partial  pay- 
ments and  the  plaintiff  indorsed  them  upon  the  note  on  the 
basis  only  that  the  money  received  from  the  sheriff  from  the 
proceeds  of  the  sale  of  the  maker's  property  would  be  retained 
to  apply  upon  the  note  by  the  favorable  result  of  the  litiga- 
tion. On  this  theory  the  indoi-sers  paid  and  the  plaintiff 
received  certain  moneys  which  represented  the  balance  of  the 
note.  But  there  was  no  agreement  that  the  plaintiff  should 
take  upon  itself  all  the  risks  of  the  litigation,  and  there  was 
no  accord  and  satisfaction.  The  money  paid  by  the  indorsers 
they  wei*e  bound  to  pay  in  any  event,  and  the  only  protection 
that  they  had  against  further  liability  would  be  the  successful 
result  of  the  pending  suit,  which  was  to  determine  whether 
the  large  indorsement  should  inure  to  their  benetit.  Hence, 
the  payments  made  by  them  operated  only  to  extinguish  the 
xiotQ  pro  tantOy  and  so  the  action  is  not  barred. 

It  has  already  been  suggested  that  the  Statute  of  Limita- 
tions as  applied  to  this  case  is  a  new  question.  It  was  not 
passed  upon  in  the  courts  below.  The  learned  trial  judge 
made  no  tinding  of  fact  or  of  law  that  the  action  was  barred 
by  the  statute.  The  question  can  be  presented  here  only 
upon  the  theory  that  the  decision  is  a  short  one,  and,  hence, 
the  defendants  are  entitled  to  urge  it  under  the  doctrine 
of  this  court  that  the  dismissal  of  the  complaint  at  the  trial 
covers  every  question  in  the  case.  That  is  evidently  the 
theory  upon  which  the  question  is  now  presented,  since  the 
learned  counsel  for  the  defendants  states  upon  his  brief  that 
"The  decision  in  this  case  is  in  the  short  form  under  sec- 
tion 1022  of  the  Code,  and  was,  therefore,  in  effect,  a  <;cneral 
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verdict,  and  on  appeal  it  is  to  Ije  presumed  that  all  the  facta 
warranted  by  the  evidence  necessary  to  the  support  of  the 
judgment  have  been  found."  It  is  found  that  the  note  was 
surrendered  with  knowledge  of  all  the  facts,  and  that  there 
was  no  fraud  or  mistake.  All  that  is  doubtless  true,  but  the 
facts  were  just  as  well  known  to  the  defendants  as  to  the  plain- 
tiff. All  the  parties  knew  when  partial  payments  were  made 
and  the  note  handed  to  one  of  the  indorsers  uncanceled  that 
these  acts  were  conditional  upon  the  successful  result  of  the 
pending  litigation.  It  is  obvious  that  the  plaintiff  embarked 
in  that  litigation,  not  in  its  own  interests,  but  for  the  purpose 
of  saving  the  indorsers  from  loss,  and  that  the  defendants 
knew  it  is  an  inference  from  all  the  facts  and  the  correspond- 
ence in  the  record  so  strong  as  to  be  almost  irresistible.  The 
indorsers  knew  or  should  have  known  that  unless  the  plain- 
tiff's claim  to  the  fund  received  from  the  sheriff  and  indorsed 
on  the  note  could  be  made  good  as  the  result  of  the  pending 
suit  their  liability  would  continue  until  barred  by  the  Statute 
of  Limitations.  Under  these  circumstances  the  payments 
made  by  the  defendants  must  be  deemed  to  have  been  made 
upon  the  note  generally  in  the  ordinary  way. 

The  learned  counsel  for  the  defendants  has  called  our 
attention  to  certain  sections  of  the  Negotiable  Instruments 
Law  under  which  he  claims  the  defendants  are  discharged 
from  liability.  It  is  sufficient  to  observe  with  respect  to  that 
part  of  the  argument  that  in  our  o|)inion  this  case  does  not 
fall  witliin  the  terms  of  any  of  the  sections  to  which  he  refers, 
and  even  if  it  did  we  do  not  see  how  the  rights  and  obliga- 
tions of  the  parties  to  the  note  in  question  can  be  affected  by 
the  provisions  of  a  statute  enacted  several  years  after  the  con- 
tract was  made.  (Laws  of  1897,  chap.  612.)  The  plaintiff 
claims  to  recover  $635.51,  with  interest  from  November 
16th,  1899,  the  sum  which  on  that  date  it  was  compelled 
to  pay  in  order  to  discharge  the  judgment  against  it  for  costs 
in  the  creditors'  suit.  If  this  claim  depended  uj>on  the  fact 
that  the  defendants  knew  that  the  suit  was  prosecuted  for  the 
benefit  of  the  indorsers  it  would  be  comparatively  free  from 
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difficulty,  but  the  trial  court  found  against  the  claim,  and  we 
think  that  the  testimony  was  not  sufficient  to  establish  a  con- 
tract of  indemnity  on  the  part  of  the  defendants.  It  appears 
that  the  plaintiff's  president,  with  whom  the  dealings  and 
negotiations  between  the  parties  were  had  concerning  the  mat- 
ters referred  to,  died  before  the  trial  and  t)ie  plaintiff  did  not 
have  the  benefit  of  his  testimony.  So  we  think  that  upon  the 
record  now  before  us  the  plaintiff  was  not  entitled  to  recover 
that  part  of  the  claim. 

There  is  another  question  in  the  case  that  has  originated 
among  ourselves,  and  it  relates  to  the  jurisdiction  of  the 
court.  The  exception  filed  to  the  decision  of  the  trial  court 
is  quite  general.  It  was  to  the  finding  and  decision  of  the 
court  dismissing  the  complaint,  and  to  the  whole  of  said 
finding  and  decision,  and,  hence,  it  is  said  that  no  question  of 
law  is  raised  or  presented  by  the  appeal.  It  is  admitted  that 
this  exception  raises  every  question  of  law  in  the  case  pro- 
vided the  decision  is  in  the  new  or  short  form  introduced  by 
the  amendment  to  section  1022  of  the  Code.  It  seems  very 
plain  to  me  that  it  is.  Since  that  amendment  much  has  been 
said  and  written  in  this  court  concerning  long  decisions  and 
short  decisions,  so  called,  for  want  of  a  better  expression. 
But  this  court  has  never,  that  I  am  aware  of,  given  to  the 
profession  any  definition  or  laid  down  any  landmarks  by 
which  the  one  can  be  distinguished  from  the  other,  and,  hence, 
the  bar  must  be  somewhat  in  the  dark  on  that  subject,  or 
depeiident  on  the  views  that  this  court  may  entertain  in  each 
particular  case,  and  these  views  can  never  be  known  since  in 
such  cases  where  the  appeal  is  dismissed  it  is  generally,  if  not 
always,  without  an  opinion. 

But  it  is  not  very  difficult  to  point  out  the  distinguishing 
marks  of  the  two  forms  of  decision  prescribed  by  the  Code. 
Prior  to  the  amendment  introducing  the  new  or  short  form  of 
decision,  the  report  of  a  referee  or  the  decision  of  the  court 
upon  the  issues  in  an  action  was  in  a  form  that  had  been  in 
use  for  nearly  half  a  century,  and  was  familiar  to  the  bench 
and  the  bar.     It  consisted  of  a  separate  written  statement  of 
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the  facts  designated  as  facts  and  plainly  numbered,  and  a 
separate  statement  of  tlie  conclusions  of  law  designated  as  such 
and  numbered.  The  purpose  of  requiring  the  facts  and  con- 
clusions of  law  to  be  so  stated  and  designated  was  to  enable 
the  defeated  party  to  take  proper  exceptions,  and  for  the  con- 
venience of  reference  upon  appeal  or  otherwise.  The  duty 
was  imposed  upon  tlie  judge  or  referee  to  state  and  classify 
facts  and  law,  to  tiie  end  that  the  court  upon  appeal  or  the 
defeated  party  would  not  be  obliged  to  select  and  pick  out 
both  from  the  confused  mass.  The  parties  and  the  court  were 
entitled  to  know  from  the  result  of  the  trial  what  tlie  judge 
or  referee  held  to  be  facts  and  what  he  held  to  be  law. 

The  decision  in  this  case  does  not  comply  with  scarcely  a 
single  one  of  these  requisites,  and,  hence,  it  must  be  a  short 
decision,  since  a  long  decision  is  now  just  what  it  was  before 
the  amendment.  It  commences  with  the  words,  "  It  is  hereby 
decided  as  follows,"  and  it  ends  with  the  dismissal  of  the  com- 
plaint. The  judge  does  not  state  in  any  part  of  the  decision 
that  he  has  found  any  facts  as  such  or  any  conclusions  of  law 
as  sucli.  There  are  no  facts  separately  stated,  numbered  and 
designated  as  the  findings  of  fact  in  the  case,  nor  are  there 
any  conclusions  of  law  separately  stated,  numbered  and 
designated  as  such.  There  is  no  separation  or  numbering  of 
facts  or  law,  except  such  as  may  be  spelled  out  from  distinct 
paragraphs  of  the  decision.  Now,  nearly  every  short  decision 
is  divided  into  paragraphs,  and  that  is  the  only  way  tlie  deci- 
sion in  this  case  is  divided,  and  except  for  the  unnuml)ered 
and  undesignated  paragraphs  the  facts  and  law  would  be 
blended  together.  Paragraphs  are  frequently  the  work  of 
the  printer  or  proofreader,  and  it  has  been  held  that  no  form 
of  punctuation  can  control  judicial  interpretation.  {People 
ex  rel,  KruUsh  v.  Fm^iies^  175  N.  Y.  114;  Ma^*8hall  v.  Com. 
Travelers  3L  Ace.  Assn.,  170  N.  Y.  434,  438.)  It  is  safe  to 
assert  that  a  decision  in  the  form  of  the  one  in  this  case  was 
unknown  to  the  bench  or  bar  prior  to  the  amendment  of  the 
Code,  and,  hence,  it  must  be  the  new  or  short  decision.  It 
is,  of  course,  impossible  for  court  or  counsel  to  refer  to  any 


ll»05.]     Jkfferhon  County  National  Bank  t\  Dewky.     HI 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 


finding,  whether  of  fact  or  of  law,  by  number,  but  in  order  to 
make  the  reference  intelligible  the  passage  or  paragraph  must 
be  quoted  in  full. 

There  is  really  but  one  conclusion  stated  in  the  decision, 
and  that  is  involved  in  the  direction  for  a  dismissal  of  the 
complaint.  The  two  paragraphs  that  precede  this  direction 
are  not  conclusions  of  law  in  the  proper  sense.  Each  of 
these  paragraphs  commences  with  a  statement  that  there  is  no 
proof  in  the  case  on  certain  specified  questions,  and  then  fol- 
lows the  conclusion  that  the  defendants  are  not  liable.  So 
that  at  best  they  can  be  treated  only  as  conclusions  of  law- 
mingled  w*ith  other  matter.  A  statement  in  a  decision  that 
there  is  no  evidence  on  certain  questions  is  neither  a  finding  of 
fact  nor  of  law.  How  such  statements  are  to  be  classified  was 
left  undecided  in  Brokaw  v.  Duffy  (165  N.  Y.  391,  402),  but 
in  my  opinion  it  is  not  a  finding  at  all  in  any  legal  sense,  but 
a  reason  for  some  conclusion.  Findings  in  a  legal  sense  must 
be  based  upon  the  issues  in  the  case.  A  statement  that  there 
is  no  evidence  on  a  certain  question  may  be  a  good  i*eason  for 
a  conclusion,  but  I  am  unable  to  perceive  how  it  can  be  a 
finding  of  law  or  of  fact  in  any  legal  sense. 

The  decision  in  this  case  was  treated  as  a  short  one  in  the 
court  below,  and  in  this  court  counsel  upon  both  sides  have 
treated  it  as  such.  I  have  already  quoted  the  language  of  the 
defendants'  counsel  on  that  point  as  found  in  his  brief,  and 
certainly  the  plaintiff's  counsel  treated  it  as  a  short  decision 
since  he  filed  an  exception  applicable  only  to  that  form.  Con- 
sent cannot  confer  jurisdiction  upon  this  court,  but  where  the 
question  of  jurisdiction  depends  upon  the  form  of  a  decision, 
it  ought  to  be  made  very  clear  in  order  to  warrant  the  court 
in  declining  to  decide  the  case.  When  the  decision  in  this 
case  is  examined  from  beginning  to  end  it  will  be  found  to 
hkive  all  the  characteristics  of  that  form  of  decision  introduced 
by  the  amendment  to  the  Code,  and  none  of  the  qualities  of 
the  decision  in  use  before  that  amendment. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 
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Vann,  J.  (dissenting).  A  judicial  decision  made  without 
jurisdiction  is  a  usurpation  of  power.  In  order  to  properly 
decide  tliis  appeal  we  must  Iiave  jurisdiction  to  hear  it.  Our 
jurisdiction  depends  upon  the  nature  of  the  decision  filed  by 
the  trial  court,  construed  according  to  the  statute  in  force 
when  it  was  made.  Prior  to  1894  it  was  provided  that  "the 
decision  of  the  court  *  *  *  upon  the  trial  of  the  whole 
issue  of  fact,  must  separately  state  the  facts  found  and  the 
conclusions  of  law  and  it  must  direct  the  judgment  to  l>e 
entered  thereon."  (L.  1876,  ch.  448,  §  1022;  Code  Civ.  Pro. 
§  1022.)  By  an  act  which  took  effect  on  tlie  firet  of  June, 
1894,  section  1022  was  so  amended  as  to  add  to  tlie  words 
above  quoted  the  following:  "or  the  court  *  *  *  in 
deciding  the  issues  may  file  a  decision  stating  concisely  the 
grounds  upon  which  such  issues  have  been  decided,  and  direct 
the  judgment  to  be  entered  thereon."  (L.  1894,  ch.  688,  §  3.) 
The  next  year  the  section  was  further  amended  by  striking 
therefrom  the  w^ords  " in  deciding  the  issues"  and  it  stood 
thus  until  the  first  of  September,  1903,  when  an  act  went 
into  effect  by  which  the  changes  made  in  1894  and  1895  were 
wholly  omitted  and  the  statute  of  1876  restored,  so  far  as  the 
nature  and  form  of  a  decision  by  the  court  or  a  referee  is  con- 
cerned.    (L.  1895,  ch.  946,  §  1 ;"  L.  1903,  ch.  85,  §  2.) 

When  the  facts  found  and  the  conclusions  of  law  are  sepa- 
rately stated,  the  decision,  being  long  in  form,  has  commonly 
been  called  "  the  long  form,"  but  when  simply  the  grounds 
are  given  without  stating  the  facts  found  or  the  conclusions 
of  law,  it  is  usually  called  "the  short  form."  The  latter 
requires  only  a  general  exception  to  authorize  a  review  of  the 
decision  {Otten  v.  Manhattan  Jiy.  Co.,  150  N.  Y.  395,  399 ; 
Petrie  v.  Trmtees  of  Ilamilton  College,  158  N.  Y.  458,  463), 
while  the  former  requires  a  specific  exception  to  each  ruling, 
{Dral-e  v.  N.  F.  Iron  Mhie,  156  K.  Y.  90,  92 ;  DanMs  v. 
Smith,  130  X.  Y.  6y6  ;  Thompson  v.  Hazard,  120  N,  Y.  634 ; 
Ward  V.  Craig,  87  X.  Y.  550,  557.) 

The  action  now  before  us  was  tried  on  the  6th  of  Octol)er, 
1902,  and  decided  on  the  5th  of  April,  1903,  while  the  act  of 
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1894  was  still  in  force.  The  only  exception  tiled  was  "  to  the 
findings  and  decision  of  this  court  in  said  actioiv  *  *  * 
and  to  the  whole  of  said  findings  and  decisions." 

The  decision  of  the  trial  judge,  twenty-four  folios  in  length, 
after  reciting  when  and  before  whom  the  action  was  tried, 
states  that  "  it  is  decided  as  follows."  Nine  paragraphs  fol- 
low, separately  stated,  but  not  nambered,  six  in  the  form  of 
findings  of  fact  and  three  in  the  form  of  conclusions  of  law, 
although  not  named  as  such.  Each  begins  with  an  independ- 
ent sentence  and  is  separated  from  the  next  by  a  blank  space. 
To  show  their  nature  I  will  quote  the  first  paragraph  in  full, 
as  it  fairly  illustrates  that  part  of  the  decision  which  impresses 
me  as  containing  only  ^'  the  facts  found,"  separately  stated 
from  the  conclusions  of  law.  It  is  as  follows:  "That  the 
plaintiff  is  a  banking  corporation,  duly  incorporated  under 
the  laws  of  the  State  of  New  York,  doing  business  at  Water- 
town,  Jefferson  County,  New  York ;  that  on  or  about  the  26th 
day  of  December,  1891,  the  Eureka  Chemical  Company,  a 
duly  incorporated  company,  doing  business  at  the  city  of  Syra- 
cuse, New  York,  by  its  officers  and  agents  executed  and  deliv- 
ered its  note  conditioned  for  the  payment  of  $2,800  in  three 
months  after  date  at  the  banking  office  of  the  plaintiff,  which 
note  was  payable  to  tlie  order  of  G.  S.  Farmer,  Dewitt  H. 
Copley,  A.  E.  Dewey,  Hiram  Cople}',  A.  E.  Nettleton  and  L. 
F.  Phillips ;  that  all  of  said  persons  endorsed  said  note,  and 
the  same  was  thereupon  for  value  transferred  to  and  discounted 
by  the  plaintiff  at  its  date ;  that  when  said  note  became  due 
the  same  was  duly  protested  for  non-payment,  of  which  the 
endorsers  had  due  notice."  This  is  a  complete  paragraph 
standing  by  itself  the  same  as  each  of  the  others,  and  is  a  find- 
ing of  fact  in  relation  to  the  giving,  discounting  and  protest- 
ing of  the  note  in  question.  It  shows  that  the  plaintiff  once 
had  a  cause  of  action  against  the  defendants. 

The  second  paragraph  states  facts  relating  to  a  different 
subject,  namely,  the  recovery  of  judgment  on  said  note  by 
the  plaintiff  against  the  maker,  the  filing  of  a  creditor's  bill 
against  third  persons  to  set  aside  judgments  which  were  a  lien 
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on  the  property  of-  the  maker,  the  termination  of  that  action 
in  favor  of  the  plaintiflf,  the  collection  pursuant  to  the  decree 
of  the  sum  of  $2,576.41,  the  indorsement  thereof  upon  said 
note,  the  demand  by  the  plaintiff  of  payment  of  the  balance 
due  thereon,  the  payment  of  a  part  thereof,  and  the  demand 
of  the  remainder  of  Nettleton  and  Dewey  "  as  a  balance  due 
upon  said  note." 

The  third  paragraph  relates  to  the  payment  by  Nettleton 
and  Dewey  of  "  the  balance  due  on  said  note  of  $430.70  with 
the  intent  and  purpose  of  discharging  the  debt  and "  states 
that  '^  the  plaintiff  accepted  said  sum  and  endorsed  the  same 
upon  said  note  and  thereupon  surrendered  said  note"  to  one 
of  the  persons  so  paying. 

Th^  fourth  paragraph  states  that  the  note  was  voluntarily  sur- 
rendered by  the  plaintiff  *'  with  full  knowledge  of  all  the  facts 
and  without  any  fraud  or  mistake  existing  at  that  time." 

The  iifth  pai*agraph  relates  to  an  appeal  in  the  judgment 
creditor's  action,  the  reversal  of  the  judgment  therein,  the 
restitution  made  pursuant  to  order,  the  demand  by  the  plain- 
tiff of  the  note  and  of  payment  of  the  balance  thereon  with 
the  costs  of  the  suit  in  the  creditor's  action,  etc.  Thus  para- 
graphs two  to  five  inclusive  relate  to  a  defense  to  the  cause  of 
action  set  forth  in  the  first. 

The  sixth  paragraph  states,  as  the  reason  why  Nettleton  and 
Dewey  were  the  only  parties  served  with  process,  that  the 
other  indorsers  were  insolvent.  It  also  states  that  Mr.  Dewey 
had  died  during  the  pendency  of  the  action,  and  that  his  legal 
representative  had  been  duly  substituted. 

These  are  the  findings  of  fact,  standing  by  themselves,  full 
and  complete  and  designed  to  sustain  the  conclusions  of  law, 
which  follow  in  the  next  three  paragraphs,  separated  from  the 
other  findings  by  a  convenient  interval.  The  first  is  that  owing 
to  the  absence  of  evidence  to  show  that  Dewey  or  Nettle- 
ton requested  the  plaintiff  to  commence  the  creditor's  action, 
"  there  is  no  liability  on  the  part  of  the  defendants  Nettleton 
and  Dewey  to  pay  the  costs  incurred  by  the  plaintiff  upon  the 
trial  of  the  said  action."     That  conclusion  of  law  disposed  of 
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the  question  relating  to  the  costs  in  the  action  against  third 
parties,  leaving  the  question  in  relation  to  liability  on  the  note 
undisposed  of.  The  next  paragraph  states  that  as  the  note 
wa8  paid-after  maturity  and  voluntarily  surrendered  by  the 
plaintiff  to  Nettleton  and  Dewey  under  tlie  circumstances 
previously  found,  "such  voluntary  surrender  operated  as  a 
release  and  discharge  from  any  liability  against  said  defend- 
ants, Albert  E.  Nettleton  and  Addice  E.  Dewey."  That 
decided  the  remaining  question  of  law  by  stating  the  appro- 
priate conclusion.  The  last  paragraph  is  simply  the  direction 
for  judgment  dismissing  the  complaint  upon  the  merits  as  to 
tlie  defendants  Nettleton  and  Dewey,  with  costs.  There  must 
be  a  direction  for  judgment  in  both  forms  of  decision,  but  • 
that  is  the  only  feature  comuion  to  both. 

Tliis  decision,  as  I  read  it,  does  not  state  "  concisely  the 
grounds"  upon  which  it  was  made,  as  distinguished  from  a 
statement  of  "  the  facts  found  and  the  conclusions  of  law." 
It  is  not  a  direction  for  judgment  witli  an  argument  to  justify 
it.  The  "  grounds "  of  a  decision  in  a  sliort  form  are  like  a 
brief  argument  of  counsel  in  favor  of  his  theory  of  the  case, 
in  which  law  and  fact  are  not  separated  but  commingled.  A 
separate  statement  of  the  facts  in  the  long  fortn  of  decision 
is  like  the  allegations  of  fact  in  a  well-drawn  pleading,  while 
the  conclusions  of  law  are  the  announcement  of  the  legal 
rules  applicable  to  those  facts.  It  is  unnecessary  to  label 
either  the  facts  or  the  law,  because  they  classify  themselves 
according  to  their  pature  and  cannot  be  changed  if  classi- 
fied wrongly,  by  court  or  counsel.  If  a  fact  is  characterized 
as  a  conclusion  of  law,  that  does  not  make  it  one,  for  it  is 
a  fact  still,  regardless  of  the  name  given  to  it.  The  real 
nature  of  this  decision  would  not  have  been  changed  if  the 
trial  court  had  said  "  I  find  as  facts"  at  the  head  of  the  first 
six  paragraphs,  or  "  I  find  as  conclusions  of  law  "  at  the  head 
of  the  last  three.  The  six  paragraphs  contain  nothing  but 
facts  and  the  three  nothing  but  conclusions  of  law.  They 
are  separately  stated,  in  the  usual  form  and  the  usual  order, 
the  facts  first  and  the  law  last    They  are  exhaustively  stated, 
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BO  as  to  embrace  all  the  material  facts  with  all  the  conclusions 
of  law  governing  the  riglits  of  the  parties  according  to  those 
facts.  They  follow  the  ancient  form,  adopted  by  courts  and 
referees  long  before  the  unfortunate  innovation  was  made  in 
1894.  Nothing  is  wanting  except  the  naine,  which  the  law 
does  not  require.  The  statute  does  not  provide  that  the  facts 
shall  be  named  or  characterized  as  facts,  or  the  conclusions  of 
law  as  such,  but  simply  that  the  court  ^'  must  separately  state 
the  facts  found  and  the  conclusions  of  law."  The  nature  of 
a  iinding  shows  whether  it  is  a  fact  or  a  conclusion  of  law,  or 
whether  it  is  an  argument  giving  the  "grounds"  or  reasons 
for  a  decision  in  the  short  form,  which  usually  I)egin8  with 
'  the  direction  for  judgment  and  ends  with  a  concise  argument 
to  show  why  such  direction  was  made. 

The  understanding  of  th6  trial  judge  as  to  the  nature  of  his 
decision  may  be  gathered  from  the  closing  sentences  of  his 
opinion,  where  he  says :  "  Proper  iindings  may  be  prepared. 
If  not  agreed  upon  they  will  Ije  settled  upon  notice."  Having 
made  his  argument  and  stated  his  "grounds"  in  an  opinion, 
all  that  was  needed  was  a  statement  of  the  facts  found  and 
the  conclusions  of  law,  which  was  prepared  accordingly.  A 
settlement  on  notice  of  a  decision  in  the  short  form  is 
unknown,  for  no  judge'  would  ask  counsel  to  prepare  an 
argument  for  him,  but  is  common  where  the  decision  is  in 
the  long  form.  The  same  is  true  of  a  iinding  that  representa- 
tives of  a  deceased  party  have  been  substituted  during  the 
pendency  of  the  action.  I  iind  all  the  essential  characteristics 
of  the  one  form  present  and  of  the  other  absent. 

I  think  the  decision  in  question  is  in  the  long  form, 
because  it  separately  states  the  facts  found  and  the  conclusions 
of  law  and  does  not  merely  state  the  grounds  or  reasons  for 
directing  judgment.  We  should  not  attempt  to  review  the 
decision,  because  the  exceptions  thereto  are  insufficient  to 
authorize  it,  as  appears  from  the  authorities  already  cited.  As 
the  three  exceptions  taken  by  the  plaintiff  to  rulings  relating 
to  evidence  are  manifestly  frivolous,  we  are  without  jurisdic- 
tion to  decide  the  questions  discussed  in  the  prevailing  opin- 
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ion.  Without  expressing  my  views  upon  tlie  merits,  wliich  are 
not  before  us  if  I  read  the  decision  correctly,  I  vote  to  dismiss 
the  appeal. 

CuLLBN,  Ch.  J.,  GrEAY,  Baetlbtt  and  Haight,  JJ.,  concur 
with  O'Brien,  J. ;  Werner,  J,,  concurs  with  Vann,  J. 

Judgment  reversed,  etc. 


Eliza  Fairweather,  Respondent,  v.  Catherine  Hall  Bur- 
ling, Appellant. 

Partition  — Infancy  of  Defendant  Does  Not  Entitle  Him  to 
Reference  of  Issueb  of  Fact  Against  Objection  of  a  Party  —  Code 
Civ.  Piio.  g§  1544,  1545.  Issues  qI  fact  Joined  in  nn  action  of  parti- 
tion arc  triable  by  jury  as  a  matter  of  right  (Code  Civ.  Pro.  §  1544) 
whether  an  infant  is  a  party  or  not.  Section  1545,  providing  that  where  a 
party  has  made  default  in  appearing  or  pleading,  "or  where  a  party  is 
an  infant  the  court  must  ascertain  *  *  *  by  a  reference  or  other- 
wise," refers  only  to  defaults,  including  the  case  of  an  infant  defend- 
ant who  has  served  a  formal  answer  which  raises  no  issue,  which  is  a 
practical  default,  and  gives  liim  no  right  to  insist  upon  a  reference 
against  the  objection  of  one  of  the  parties  who  is  an  adult. 

FaiiiMother  v.  Barling,  ©8  App.  Div.  267,  affirmed. 

(Argued  Febniary  21,  1905;  decided  March  7.  1005.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  tlie  Snpreme  Court  in  the  second  judicial  depart- 
ment, entered  November  18,  1904,  wliich  revei'sed  an  order 
of  Special  Term  granting  a  motion  for  a  reference. 

The  facts,  so  far  as  material,  and  the  questions  certified 
are  stated  in  the  opinion. 

F.  De  Lysle  S/nith  for  appellant.  The  provision  in  section 
1545  of  the  Code  of  Civil  Procedure,  to  wit,  "or  where  a 
party  is  an  infant,"  is  a  recognition  of  and  preserves  the 
former  exclusive  chancery  jurisdiction  over  an  infant,  which 
has  always  been  exclusive  where  an  infant  is  a  party  even  to 
the  trial  of  title,  and  particularly  in  actions  of  partition. 
(flewUtt  v.  Wood,  62  N.  Y.  76 ;  Wilhin  v.  Wilkin,  1  Johns. 
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Ch.  Ill;  Phdps  v.  Green,  3  Johns.  Cli.  302;  Coxe  v. 
Smith,  4  Johns.  Ch.  271 ;  Larkin  v.  Mann,  2  Paige,  26 ; 
Jenkins  v.  Van  Schaack,  3  Paige,  245 ;  Van  Cortlandt  v. 
Beekvian,  6  Paige,  492 ;  Burhans  v.  Burhans,  2  Barb.  Ch. 
398 ;  Hochheimer  on  Custody  of  Infants,  45-73 ;  Story's  Eq. 
Juris.  §§  1327-1361;  Pom.  Eq.  Juris.  §§  170, 171,  subd.  6, 
1303-1309 ;  Chambers  Clian.  Jur.  Rel.  to  Infants,  1 ;  Shouler 
on  Dom.  Rel.  §§  248,  316,  317;  Matter  of  Hubbard,  82 
K  Y.  92;  Wilcox  w  Wilcox,  14  N.  Y.  578.)  The  decision 
of  the  Appellate  Division  is  contrary  to  correct  rules  of  con- 
struction and  interpretation  of  statutes.  (Johnson  v.  H.  R. 
R.  R.  Co.,  49  N.  Y.  455  ;  McClmkey  v.  Cromwell,  11  K  Y. 
593 ;  Benton  v.  Wickwire,  54  N.  Y.  226 ;  Schooninaker  v. 
Hoyt,  148  N.  Y.  425 ;  C  St.  R.  Co,  v.  T.  S.  R.  Co.,  149 
N.  Y.  51 ;  Bwiffht  v.  G.  L.  Ins.  Co.,  103  N.  Y.  341 ;  Loud 
V.  P.  L.  cfe  W.  Co.,  153  I  J.  S.  564 ;  Southwell  v.  Beezley,  5 
Oreg.  458 ;  Hyatt  v.  Taylor,  42  N.  Y.  260 ;  Matter  of  N.  Y. 
<6  B.  Bridge,  72  N.  Y.  529.) 

Francis  B.  Mullin  for  respondent.  An  issue  in  partition 
is  triable  as  of  right  by  jury.  A  party  cannot  l)e  deprived 
of  this  right  witliout  his  consent.  It  is  only  when  there  is  a 
default,  or  the  answer  raises  no  material  issue,  that  a  reference 
is  proper ;  and  a  fortiori  is  this  true  in  the  presenee  of  an 
infant  party.  If  the  pleadings  present  issues  as  of  title,  they 
must  be  tried  by  jury  if  either  party  so  require.  There  is  no 
inconsistency  in  sections  1544  and  1545  of  the  Civil  Code. 
{Jones  y.  Jones,  120  N.  Y.  589 ;  Bowen  v.  Sweeney^  143 
N.  Y.  349  ;  Mellen  v.  Ifellen,  21  Civ.  Pro.  Rep.  301 ;  HoweU 
V.  Mills,  56  N.  Y.  226;  Miller  v.  Struppmann,  6  Abb. 
[N.  C]  343;  Larder  v.  Granger,  51  N.  Y.  S.  R.  185;  Cos- 
sidy  v.  Wallace,  61  How.  Pr.  240 ;  Southack  v.  C.  T.  Co., 
62  App.  Div.  260 ;  HewleU  v.  Wood,  62  N.  Y.  75 ;  Levine 
V.  Goldsmith,  71  App.  Div.  204.) 

Vann,  J.  This  is  an  action  of  partition  in  which  the  sole 
defendant  is  an  infant,  who  by  her  answer  put  at  issue  the 
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title  and  possession  of  the  plaintiff.  The  defendant  moved 
for  a  reference,  and  altliougli  tlie  plaintiff  objected,  the  motion 
was  granted  and  an  order  made  sending  the  case  to  a  referee 
to  take  the  proofs  and  report  the  facts  with  his  conclusions  of 
law.  Upon  appeal  to  the  Appellate  Division  the  order  was 
reversed,  and  on  the  application  of  the  defendant  leave  was 
given  to  appeal  to  this  court,  and  the  following  questions  were 
certified  for  our  determination :  "  1.  Under  sections  Fifteen 
hundred  and  forty-four  (1544)  and  Fifteen  hundred  and  forty- 
five  (1545)  of  the  Code  of  Civil  Procedure,  is  a  trial  by  jury 
of  the  issues  of  fact,  including  title  and  possession  raised  by 
the  pleadings  in  an  action  for  partition,  in  which  a  party  is  an 
infant,  a  matter  of  right,  or  can  a  reference  be  ordered  for 
that  purpose  notwithstanding  the  objection  of  one  of  the 
parties  ^ho  is  an  adult ! 

"  2.  In  an  action  for  partition  of  real  property,  in  which  an 
infant  is  a  party,  are  the  issues  of  fact  raised  by  the  pleadings 
triable  by  a  jury  ? " 

The  questions  certified  require  us  to  construe  sections  1544 
and  1545  of  the  Code  of  Civil  Procedure.  The  defendant 
claims  that  the  later  section  excepts  from  the  effect  of  the 
earlier  every  action  for  partition  to  which  an  infant  is  a  party, 
but  wo  do  not  so  read  the  statute.  The  first  section  named 
provides  for  issues  and  the  second  for  defaults.  When  an 
issue  of  fact  has  been  raised  by  the  service  of  an  answer  by 
any  party,  whether  adult  or  infant,  a  jury  trial  is  required 
by  section  1544.  When,  however,  no  adult  defendant  has 
answered,  and  an  infant  defendant  has  served  an  answei*  merely 
submitting  his  rights  to  the  court,  which  raises  no  issue  but 
is  a  practical  default,  an  investigation  is  required  by  section 
1545  to  guide  the  court  in  entering  judgment.  That  investi- 
gation may  be  made  by  the  court  itself  or  by  a  referee,  and 
the  statute  is  supplemented  by  the  General  Rules  of  Pi-actice. 
(Rule  66.)  We  agree  with  the  learned  Appellate  Division 
that  it  would  not  be  reasonable  to  hold  "  that  the  legislature 
intended  to  allow  infants  to  be  deprived  of  the  right  of  trial 
by  jury,  guaranteed  by  section  1544,  or  to  compel  other  parties 
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to  forego  that  right  upon  the  application  of  infant  parties." 
This  construction  harmonizes  the  two  sections  and  gives  full 
force  and  effect  to  every  part  of  each.  It  gives  the  infant 
adequate  protection  without  giving  him  a  right  not  enjoyed 
by  adults  and  without  subjecting  him  to  a  burden  which 
they  do  not  have  to  bear.  The  legislature  provided  that 
all  questions  of  fact  in  these  important  actions  should  be 
tried  before  a  jury  whether  an  infant  is  a  party  or  not. 
After  thus  providing  for  the  disposition  of  issues  of  fact  it 
made  provision  for  cases  in  which  there  was  no  such  issue 
by  requiring  an  investigation  to  be  made  by  the  court  or 
by  a  referee  in  relation  to  the  rights,  shares  and  intei'ests  of 
the  several  parties  so  that  tlie  proper  interlocutory  judgment 
could  be  rendered.  The  phrase  "or  where  a  party  is  an 
infant,"  as  used  in  immediate  connection  with  the  phrase 
"  where  a  defendant  has  made  default  in  appearing  or  plead- 
ing," shows  tliat  the  legislature  was  dealing  with  defaults  and 
to  avoid  misconstruction  included  the  case  of  an  infant  who 
had  served  a  formal  answer  which  raised  no  issue. 

The  learned  counsel  for  the  defendant  lias  shown  great 
diligence  in  giving  the  history  of  partition  and  the  prac- 
tice which  prevailed  from  the  earliest  times  until  the  enact- 
ment of  the  statute  under  consideration.  This  history  is  inter- 
esting but  not  controlling  in  view  of  the  clear  and  explicit 
command  of  the  legislature  that  an  issue  of  fact  joined  in 
an  action  of  partition  is  triable  by  a  jury.  This  gives  any 
party  to  the  action  the  right  to  insist  upon  a  jury  trial  and 
to  resist  an  application  to  refer.  A  reference  can  l)e  had 
only  by  consent  of  all  parties  to  the  issue,  or  in  case  of  the 
default  of  all  parties,  including  the  practical  default  of  an 
infant  who  submits  his  rights  to  the  court. 

We  need  add  nothing  to  what  was  said  by  the  Ap|)ellate 
Division,  and  we  should  not  have  felt  it  necessary  to  express 
our  views  in  an  opinion  had  both  of  the  questions  certified 
been  in  a  form  to  admit  of  a  categorical  answer,  which,  as  we 
have  held,  convenience  requires.  {DevUn  v.  Ilinman^  161 
N.  Y.  115,  118.)    We  have  already  indicated  our  answers  to 
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thoee  questions  and  our  remaining  duty  is  to  affirm  the  order 
appealed  from,  witli  costs. 

Cdllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  IIaight  and 
Werner,  JJ.,  concur. 

Order  affirmed. 


Charles  H.  Kavanauoh,  Suing  on  Behalf  of  Himself  and 
Other  Stockholder  of  the  Commonwealth  Trust  Company 
of  New  York,  Appellant,  ^^  Commonwealth  Trust  Com- 
pany OF  New  York,  Defendant,  and  Herbert  L.  Satter- 
LEE,  Respondent,  Impleaded  with  Othere. 

CoRPOH  ATI0N8  —  RbQUIMTES     OF     COJfPLAINT     IN     ACTION     AGAINST 

DiRECTcits  FOR  Coki>orate  MISMANAGEMENT.  The  Complaint  Iq  an 
action  agninst  tlie  directors  of  a  corporation  for  their  alleged  negligent  and 
wrongful  acts  in  wasting  assets,  where  the  corporation  itself  has  failed  on 
demand  to  bring  the  action,  should  allege  but  two  things:  1,  the  cause  of 
action  in  favor  of  the  corporation,  which  should  bo  stated  in  exactly  the 
same  manner  and  with  the  same  detail  of  facts  as  would  be  proper  in  case 
the  corporation  had  brought  the  action;  2,  the  facts  which  entitle  the 
plaintiff  to  maintain  the  action  in  place  of  the  corporation,  that  he  is  a 
shareholder  therein  and  that  the  corporation  itself  has  either  refused  or 
unreasonably  failed  to  bring  the  action;  ordinarily  no  other  allegations 
are  necessary  or  material;  allegations,  therefore,  as  to  the  amount  paid  by 
plaintiff  for  his  stock  and  that  the  market  value  had  greatly  depreciated 
are  neither  relevant  nor  material,  since  proof  tliereof  would  not  tend  to 
measure  the  extent  of  the  loss  or  damage  to  the  corporation  and  should 
be  stricken  out. 
Katanaugh  v.  Cofunionwealth  Tntst  Co.,  99  App.  Div.  620.  affirmed. 

(Argued  February  20,  lVr05;  decided  March  7,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  December  13,  1904,  which  affirmed  an  order  of 
Special  Term  striking  out  certain  allegations  of  the  complaint. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

Edgar  T,  Brackett  for  appellant.  A  motion  to  strike  out 
matter  from  a  pleading  as  irrelevant  or  redundant  is  one  that 
is  not  encouraged  by  the  courts.     {Tovm  of  Essex  \\  N,  Y. 
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cte  C.  li.  JR.  Co,,  8  Hun,  361.)  If  it  is  apparent  that  the 
opposite  party  is* not  aggrieved  by  the  statement  as  to  which 
the  motion  is  made,  the  matter  will  not  be  stricken  ont. 
{Younger  v.  Dujie,  26  Hun,  442 ;  Lugar  v.  BymeSy  15  Civ. 
Pro.  Eep.  72 ;  Williams  v.  Folaom,  57  Hun,  128 ;  T.  Nat. 
Bank  v.  U.  S.  T.  Co.,  49  App.  Div.  362 ;  Lynch  v.  R.  R. 
Co.,  7  App.  Div.  164;  Rockwell  v.  Day,  84  Aj^p.  Div.  437; 
Duprat  v.  Ilaveineyer,  18  Wkly.  Dig.  439  ;  FoUett  v.  Jewell, 
11  N.  Y.  Leg.  Obs.  193;  LitU^ohn  v.  Greeley,  22  How.  Pr. 
345;  Boer  v.  Seymour,  12  N.  Y.  S.  R.  166.)  The  allegation 
stricken  out  by  the  order  appealed  from  is  neither  redundant 
nor  irrelevant,  nor  is  any  part  of  the  matter  sought  to  be 
expunged  by  the  record  thus  redundant  or  irrelevant.  (Bow- 
man V.  /Sheldon,  5  Sandf.  657 ;  Root  v.  Foster,  9  How.  Pr. 
37;  Town  of  Dunkirk  v.  Ry.  Co.,  75  Hun,  366;  Fisher  v. 
Andrews,  37  Hun,  176;  Ilanna  v.  Baiik,  76  App,  Div.  224; 
179  N.  Y.  107 ;  ^age  v.  Culver,  71  Hun,  42 ;  Pondir  v.  Erie, 
72  Hun,  384.) 

J.  Langdon  Ward  for  respondent.  Taking  the  complaint 
as  a  whole,  and  considering  the  specific  relief  demanded,  it  is 
certain  that  it  states  what  the  pleader  considered  to  be  a  cause 
of  action  in  favor  of  the  defendant  corporation  against  its 
directors,  the  individual  defendants,  to  compel  them  to  account 
for  their  otUeial  conduct  in  the  management  and  disposition 
of  the  funds  and  property  connnitted  to  their  charge,  and  to 
recover  from  them  any  money  and  the  value  of  any  property 
lost  to  the  corporation,  or  wasted  by  a  violation  of  their  duties. 
Proof  of  the  price  paid  for  corporate  stock,  of  its  subsequent 
depreciation,  and  that  gains  and  profits  expected  from  it  were 
not  realized,  w(»uld  neither  establish  nor  tend  to  establish  such 
a  cause  of  action.  {Scharf  v.  Tl".  S.  P.  Co.,  5  App.  Div. 
439;  Niles  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  69  App.  Div. 
144;  176  N.  Y.  119;  Zowefistein  v.  D.  S.  W.  Mfg.  Co.,  94 
App.  Div.  383.) 

Cullen,  Ch.  J.  The  complaint  alleges  that  the  plamtifl 
was  a  stockholder  in  the  Conunonwealth  Trust  Company  (for- 
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merly  the  Trust  Company  of  the  Republic)  owning  a  hundred 
shares  of  the  capital  stock  thereof ;  that  he  purchased  said 
stock  on  April  2nd,  1892,  for  the  sum  of  $16,600,  which  the 
stock  at  that  time  was  worth ;  that  the  respondent  and  the 
other  individual  defendants  were  the  directors  of  said  com- 
pany ;  that  said  defendants  so  negligently  failed  to  discharge 
their  duties  as  directors  that  large  losses  were  sustained  by 
the  company  through  the  illegal  and  wrongful  acts  of  its 
executive  officers,  and  its  assets  wasted ;  thatthereby  the  value 
of  the  plaintiflPs  stock  was  reduced  to  thirty  dollars  a  share, 
by  reason  of  which  he  suffered  damage  to  the  amount  of 
$13,600.  Judgment  is  demanded  that  the  loss  sustained  by 
the  trust  comimny  by  reason  of  the  wrongful  acts  and  negli- 
gence of  the  defendants  be  ascertained  and  the  said  defend- 
ants be  directed  to  pay  said  sum  to  the  defendant,  the  trust 
company.  The  Special  Term  struck  out  the  statement  of  the 
amount  paid  by  the  plaintiff  for  his  stock  and  the  further 
statement  that  the  value  of  said  stock  had  been  reduced 
whereby  the  plaintiff  lost  the  sum  above  mentioned. 

Motions  under  section  545  of  the  Code  of  Civil  Procedure 
to  strike  from  a  pleading  irrelevant  matter  are  in  one  dii*ec- 
tion  addressed  in  no  small  degree  to  the  discretion  of  the  court 
of  original  jurisdiction  ;  tliat  is  to  say,  the  Supreme  Court,  if 
it  should  be  of  opinion  that  the  matter  complained  of  could 
in  no  way  prejudice  the  adverse  party,  might  well  refuse  to 
strike  it  out,  although  the  court  deemed  the  allegations  irrele- 
vant and  unnecessary.  That  discretion,  however,  has  been 
exercised  in  the  courts  below,  and  the  sole  question  before 
us  is  whether  the  allegations,  which  by  the  orders  appealed 
from  have  been  stricken  from  the  complaint,  were  in  any  view 
relevant  or  material  to  the  cause  of  action  declared  on.  We 
think  they  were  not  relevant.  The  loss  of  the  corporate 
funds,  resulting  from  the  misconduct  of  the  individual  defend- 
ants, primarily  gave  a  cause  of  action  to  the  corporation,  not 
to  it«  stockholders,  and  no  stockholder  could  maintain  an  action 
for  the  loss  he  had  individually  suffered  in  the  depreciation  of 
the  value  of  the  share  stock  held  by  him.    {Nilea  v.  iT.  Y, 
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Central  cfe  //.  JR.  R.  R.  Co.,  176  N.  Y.  119.)  As  said  by 
Judge  Vann  in  Flynn  v.  Brooklyn  City  R.  R.  Co.  (158  N.  Y. 
493),  *^  The  right  of  action,  however,  belongs  to  the  corpora- 
tion, and  should  be  brouglit  by  it  as  plaintiff,  but  when  it  will 
not  bring  the  suit  itself,  an  aggrieved  stockholder,  after  due 
demand  and  refusal  or  unreasonable  neglect  to  proceed,  may 
bring  it  in  his  own  name  upon  making  the  corporation  a  party 
defendant."  The  action  must  be  brought  not  only  on  behalf 
of  the  plaintiff,  but  also  on  behalf  of  all  the  other  stockholders 
of  the  company,  and  that  is  the  form  of  the  action  before  us. 
It  is  quite  plain  that  the  complaint  in  such  an  action  should 
set  forth  but  two  things :  Firsts  the  cause  of  action  in  favor  of 
the  corporation,  which  should  be  stated  in  exactly  the  same 
manner  and  with  the  same  detail  of  facts  as  would  be  pro|)er 
in  case  the  corporation  itself  had  brought  the  action  ;  second^ 
the  facts  which  entitle  the  plaintiff  to  maintain  the  action  in 
place  of  the  corporatioti,  that  he  is  a  stockholder  therein,  and 
that  the  corporation  itself  has  either  refused  or  unreasonably 
failed  to  bring  the  action.  Ordinarily  no  other  allegations  are 
necessary  or  material.  If  the  corporation  were  suing  its  negli- 
gent director  it  would  be  necessary  for  it  to  allege  and  prove 
what  moneys  or  assets  had  been  lost  or  wasted,  and  the 
recovery  would  be  for  tlie  amount  of  such  loss.  Proof  of 
tlie  market  value  of  the  share  stock,  whether  it  appreciated  or 
depreciated,  would  be  inadmissible.  If  the  directors  or  ofticere 
of  the  corporation,  by  their  illegal  or  wrongful  acts,  had  occa- 
sioned a  loss  to  the  corporation,  it  would  be  neither  defense 
nor  mitigation  tliat  despite  such  wrongful  acts  the  market 
value  of  the  share  stock  of  the  corporation  had  been  greatly 
enhanced.  Nor,  on  the  other  hand,  would  depreciation  in 
market  value  tend  to  establish  the  amount  of  the  loss  or 
damage  that  the  corporation  had  suffered  by  the  wrong  of  the 
directors.  As  pointed  out  by  Judge  Finch  in  People  ex  rel. 
Union,  Trust  Company  v.  Coleman  (126  N.  Y.  433)  there  is 
a  clear  difference  between  the  share  stock  in  the  hands  of  the 
holders  and  the  capital  of  the  corporation  itself,  and  many 
elements  enter  into  the  value  of  the  lirst  that  are  not  present 
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in  the  second.  In  an  action  brought  by  a  corporation  against 
its  directors  or  officers  foe.  misconduct,  the  necessary  proof  is 
exactl}'^  of  the  same  cliaracter  as  in  an  action  brought  by  an 
individual  against  his  agents,  servants  or  employees  for  like 
misconduct,  and  tlie  character  of  the  proof  is  not  at  all  affected 
by  the  fact  that  the  action  is  brought  by  the  shareholder  instead 
of  l)y  the  corporation  itself. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  question,  "  were  the  clauses  in  the  complaint  stricken 
out  by  the  order  properly  stricken  out  as  redundant  or  irrele- 
vant," sliould  be  answered  in  the  affirmative.  ^ 

Gray,  O'Drien  and  Vann,  JJ.,  concur;  Bartlett,  Haight 
and  Werner,  JJ.,  dissent. 

Order  affirmed. 


Peter  F.  Schapp,  Respondent,  v,  Sherman  Bloomer  et  al., 

Appellants. 

Neqligence  —  Labor  Law  Applies  to  Scafpoldino  in  Specifikd 
Cases  Only.  Ordinary  stiiging  put  up  in  a  room  from  four  to  six  feet 
above  the  floor  to  facilitate  tlie  placing  of  fixtures  cannot  be  regarded  as 
a  scaffold  witliin  the  meaning  of  the  Labor  Law  (L.  1897,  ch.  415,  §§  18, 
19).  which  limits  the  scaffolding  to  be  constructed  to  certain  specified 
cases,  such  as  '  *  the  erection,  repairing,  altering  or  painting  of  a  house, 
building  or  structure:  **  and  where  the  common  law  imposes  no  liability 
upon  the  master  for  aa  injury  resulting  to  an  employee  from  its  use  he 
cannot  be  held  liable  under  the  statute. 

Schapp  V.  Bloomer,  90  App.  IMv.  612,  reverseil. 

(Argued  February  28,  1905;  decided  March  7,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  15,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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P.  3L  French  for  appellants.  The  Labor  Law  has  no 
application  to  the  facts  of  this  case.  ,  (L.  1897,  ch.  415  ;  Con- 
ley  V.  Z.  7.  cfe  S.  Co.y  94  App.  Div.  149 ;  Rotmido  v.  Smyths 
92  App.  Div.  153;  Stewart  v.  Ferguson,  164  N.  Y.  553; 
Holloioay  v.  McWilUamSy  97  App.  Div.  360;  Jenks  v. 
Thompson,  179  N.  Y.  20.) 

S,  iY.  Sawyer  and  S.  B.  Mclntyre  lot  respondent.  Tliis 
action  properly  comes  within  the  scope  of  the  Labor  Law. 
(L.  1897,  ch.  415,  §  1 ;  Stewart  v.  Ferguson,  164  N.  Y.  553 ; 
Johnson  v.  Roach,  83  App.  Div.  351 ;  Harvey  v.  McConchie, 
77  App.  Div.  361 ;  Wingert  v.  KraTcauer,  76  App.  Div.  34; 
J&nks  V.  Thompson,  83  App.  Div.  343;  Walters  v.  FuUer 
Co.,  82  App.  Div.  254 ;  Healey  v.  Burke,  35  Misc.  Rep.  384.) 

Haight,  J.  The  appellants  were  engaged  in  the  business 
of  mannfacturing  paper  l>oxes  at  Newark,  N.  Y.  They  had 
constructed  a  new  building  for  their  factory  and  employed 
the  plaintiff  to  hang  the  shafting  and  set  the  necessary 
machinery  therein.  The  room  in  which  the  shafting  was  to 
be  hung  was  one  hundred  and  twenty -eight  feet  long  by  forty- 
eight  feet  wide  and  twelve  feet  high.  The  plaintiff  arrived 
at  the  defendants'  factory  sliortly  after  noon  on  the  12th  of 
December,  1900,  for  tlie  purpose  of  commencing  his  work, 
and  thereupon  the  defendants  directed  Cosgrove  and  Qnance, 
two  employees,  to  build  a  scaflFolding  in  the  room.  This  was 
done  in  the  presence  of  the  plaintiff,  by  placing  horses  from 
four  to  six  feet  high  through  the  room  and  laying  planks 
thereon,  and  by  utilizing  some  large  rolls  of  paper  that  were 
found  in  the  room,  in  plaoe  of  horses,  and  at  the  end  by  nail- 
ing a  board  across  one  of  tlie  upright  posts  in  the  room  so  as 
to  have  the  end  extend  out  the  width  of  the  scaffold,  and  then 
supporting  it  with  a  brace  nailed  at  the  end  of  tlie  board  and 
to  the  lower  part  of  the  post  in  the  form  of  a  figure  four  and 
placing  planks  tliereon.  It  is  a  controverted  question  of  fact 
in  the  case  as  to  whether  the  plaintiff  took  part  in  construct- 
ing the  scaffold,  but  that  question  was  disposed  of  by  the  ver- 
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diet  of  the  jury,  and  wo  must  assume  tliat  lie  did  not  take  part 
in  its  construction.  After  it  was  constructed,  the  plaintiff, 
with  Cosgrove  and  Qnance,  went  upon  it  and  while  engaged 
in  making  a  line  with  a  straightedge  at  the  place  where  the 
shafting  was  to  be  hung,  and  wliile  the  three  were  over  the 
support  figure  four,  one  of  the  boards  split  so  that  the  nails 
pulled  through  the  brace  and  the  scaffold  fell  to  the  floor  of 
tlie  room  and  in  the  fall  the  plaintiff  received  an  injury  to  liis 
leg,  for  which  this  action  was  brought. 

At  common  law  it  is  apparent  that  the  defendants  would 
not  bo  liable.  This  was  practically  conceded  upon  the  trial, 
for  tlie  contention  was  there  made  that  the  defendants  were 
Hable  under  the  provisions  of  the  Labor  Law,  and  the  case 
ap)x^rs  to  have  been  tried  upon  that  theory.  At  the  conclu- 
sion of  the  evidence  given  on  behalf  of  the  plaintiff  a  motion 
for  a  nonsuit  was  made  upon  various  grounds,  one  of  which 
was  to  the  effect  that  tlie  plaintiff  had  not  proved  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  was  denied  and  an 
exception  taken ;  and  at  the  conclusion  of  the  evidence  tliis 
motion  was  renewed,  with  a  like  ruling  and  exception. 

The  provisions  of  the  Labor  Law,  relied  upon  by  the  plain- 
tiff (chapter  415  of  the  Laws  of  1897,  sections  18  and  19), 
so  far  as  material,  provide  as  follows :  "  A  person  employ- 
ing or  directing  another  to  perform  labor  of  any  kind  in  the 
erection,  repairing^  altering  or  painting  of  a  house,  building 
or  structure  shall  not  furnish  or  erect,  or  cause  to  be  fur- 
nished or  erected  for  the  performance  of  such  labor,  scaffold- 
ing, hoists,  stays,  ladders  or  other  mechanical  contrivances 
which  are  unsafe,  unsuitable  or  improper,  and  which  are  not 
so  constructed,  placed  and  operated  as  to  give  proper  protec- 
tion to  the  Hfe  and  limb  of  a  person  so  employed  or  engaged. 
*  *  *  All  swinging  and  stationary  scaffolding  shall  be  so 
constructed  as  to  bear  four  times  the  maximum  weight 
required  to  be  dependent  therefrom  or  placed  thereon,  when 
in  use.'' 

The  question  brought  up  for  review  is  as  to  whether  the 
scaffold  constructed  in  this  room  for  the  purpose  of  affixing 
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the  shafting  to  the  ceiling  is  a  scaffold  contemplated  by  tlie 
provisions  of  this  act.  Those  provisions  were  considered 
by  this  court  in  the  case  of  Stewart  v.  Ferguson  (164  N.  Y. 
553)  in  which  we  held  that  the  duty  devolved  upon  the  master 
of  seeing  that  the  scaffold  was  so  constructed  as  to  be  safe  and 
to  afford  protection  to  the  life  and  limb  of  persons  employed 
or  engaged  thereon.  But  the  question  now  raised  was  not 
involved  in  that  case  nor  considered.  In  construing  this 
statute  we  should  endeavor  to  ascertain  its  fair  and  reasonable 
meaning,  avoiding  a  construction  which  either  extends  or 
limits  its  provisions  beyond  that  which  was  evidently  intended. 
As  we  have  seen,  the  statute  limits  the  scaffolding  to  be  con- 
structed to  certain  specitied  cases,  such  as  the  erection^  repair- 
huf^  altering  or  painting  of  a  hoxise^  building  or  structure. 
The  limitation  to  specified  cases  shows  that  it  was  not  intended 
to  include  scaffolding  in  all  cases.  What  the  legislature  evi- 
dently had  in  mind  was  scaffolding  on  buildings  or  structures 
where  its  use  was  obviously  dangerous  to  life  and  limb  of  an 
employee  thereon  in  case  of  a  fall.  If  ordinary  staging,  put 
up  in  a  room  from  four  to  six  feet  above  the  floor  to  facilitate 
the  placing  of  fixtures,  was  intended  to  be  included  as  among 
the  specified  oases  we  should  find  it  difficult  to  suggest  a 
scaffold  that  would  not  fall  within  the  limitation  of  the  statute. 
To  so  hold  would  practically  extend  it  to  all  cases  in  which 
scaffolds  are  used.  This  would  be  an  unauthorized  departure 
from  the  rule  of  construction  to  which  we  have  called  atten- 
tion. For  this  reason  we  think  the  exception  taken  to  the 
refusal  of  the  defendants'  motion  for  a  nonsuit  requires  a 
reversal. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Vann  and  Werner,  JJ., 
concur  ;  Bartletf,  J.,  not  voting. 

Judgment  reversed,  etc. 
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HEjEtBERT  S.  Dixon,  KeRpondent,  v.  Thomas  L.  Jambs  et  al., 
Defendants,  and  Abel  H,  Gilbert,  Appellant. 

1.  Appeal  —  When  Appellate  Coukt  Has  Power  to  Awaud  Final 
Judgment.  To  justify  an  appellate  court  in  awarding  final  judgment  it 
must  appear  that  the  facta  upon  which  the  right  of  recovery  rests  are 
undisputed  and  cannot  be  varied  upon  another  trial,  or  that  they  are  estab- 
lished by  official  records,  or  that  they  have  been  speciflctilly  found  by  the 
jury  or  trial  court. 

2.  Appeal  — EiiuoNEOus  Modification  op  Judgment  by  Appellate 
Division.  Where  in  an  action  brought  against  the  former  directors  and  offi- 
cers of  a  corporation,  dissolved  for  insolvency,  to  indemnify  the  plaintiff  for 
money  invested  by  him  in  the  stock  of  the  corporation,  the  plaintiff  claim- 
ing that  the  investment  was  induceii  by  false  and  fraudulent  representa 
tions  of  the  defendants,  the  trial  court  decided  in  favor  of  all  of  the  defend- 
ants except  the  manager  of  the  company,  whom  it  found  guilty  of  fraud 
as  charged  in  the  complaint,  but  found  that  the  plaintiff  suffered  nominal 
damages  only,  whereupon  judgment  was  entere<l  against  the  manager  for 
six  cents  without  costs  and  in  favor  of  the  other  defendants  with  costs, 
and  the  plaintiff  appealed  therefrom,  the  Appellate  Division  has  no  power 
to  modify  such  judgment  so  as  to  direct  that  the  plaintiff  should  recover 
from  the  manager  the  amount  invested  with  interest  thereon;  on  the  facts 
found  by  the  trial  court  the  plaintiff  was  not  entitled  to  the  judgment 
awarded  by  the  Appellate  Division,  since  that  court  found  that  the  plain- 
tiff was  entitled  to  nominal  damages  only,  and  "  fraud  without  resulting 
in  pecuniary  damages  is  not  a  ground  for  the  exercise  of  remedial  jurisdic- 
Uon'in  equity." 

Dixon  V.  James,  97  App.  Div.  687,  modified. 

(Argued  February  27, 1905;  decided  March  7,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  entered 
November  29,  1904,  modifying  and  atHrming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Hepburn  liussell^  William  Beverly  Winsloio  and 
John  K  Huston  for  appellant. 

Edward  P.  Lyon  and  Perdval  C.  Smith  for  respondent. 
9 
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CuLLEN,  Ch.  J.  The  action  was  brought  against  the  former 
directora  and  ofBcers  of  the  Anglo-American  Savings  &  Loan 
Institution,  a  corporation  which  liad  been  dissolved  on  account 
of  insolvency,  and  a  receiver  of  its  assets  appointed,  to  indem- 
nify tlie  plaintiff  for  money  invested  by  him  in  the  stock  of 
such  corporation,  which  investment  was  charged  in  the  com- 
plaint to  have  been  induced  by  false  and  fraudulent  repre- 
sentations of  said  directors  and  officers.  The  trial  court  found 
the  present  appellant  guilty  of  fraud  as  charged  in  the  com- 
plaint, but  acquitted  the  other  defendants.  The  court  further 
found  that  the  damages  sustained  by  reason  of  the  appellant's 
fraud  were  the  sum  of  six  cents.  On  this  decision  judgment 
was  entered  against  the  appellant  for  six  cents  damages,  with- 
out costs,  and  in  favor  of  the  other  defendants  for  their  costs. 
The  plaintiff  appealed  from  the  judgment  to  the  Appellate 
Division.  That  court  affirmed  the  judgment  below  in  favor 
of  the  defendants  other  than  the  appellant  Gilbert.  As  to 
him  the  judgment  of  the  Special  Terin  was  modified  so  as  to 
direct  that  the  plaintiff  i^ecover  from  said  defendant  Gilbert 
tlie  sum  of  $792.58,  the  amount  invested  by  the  plaintiff,  with 
interest,  and  that  the  plaintiff  transfer  to  said  defendant  the 
stock  held  by  him  in  said  corporation.  The  judgment  recites 
that  the  Appellate  Division  has  unanimously  decided  that  the 
findings  of  the  trial  court  are  supported  by  the  evidence, 
except  as  to  the  defendant  Gilbert.  From  the  judgment  of  the 
Appellate  Division  the  defendant  Gilbert  alone  has  appealed 
to  this  court. 

We  think  the  action  of  the  Appellate  Division  in  granting 
iinal  judgment  against  the  appellant  was  unwarranted.  On 
the  facts  found  by  the  trial  court  the  plaintiff  was  not  entitled 
to  the  judgment  awarded  him  by  the  Appellate  Division. 
The  court  found  that  the  plaintiff  suffered  only  nominal  dam- 
ages, and  "  fraud  without  resulting  in  pecuniary  damages  is  not 
a  ground  for  the  exercise  of  remedial  jurisdiction  in  equity." 
(Pomeroy's  Equity  Jurisprudence,  §  898.)  The  Appellate 
Division  had  power  to  reverse  the  finding  of  the  trial  court  on 
this  question,  but  it  had  no  right  to  substitute  therefor  another 
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finding  of  its  own.  (Van  Beuren  v.  Wotherapooiiy  164  N.  Y. 
368 ;  N.  T.  Bank  Note  Co,  v.  Hamilton  B.  N.,  Engr.  da  Pr. 
Co,^  180  id.  280.)  The  learned  counsel  for  the  respondent 
contends  that  the  principle  declared  in  the  cases  cited  is  not 
applicable  to  the  one  at  bar  because,  as  he  insists,  the  proof  of 
the  damage  sustained  by  the  plaintiff  is  u neon tro verted.  We 
are  inclined  to  take  a  different  view  of  the  evidence,  but  if 
his  claim  as  to  the  character  of  tlie  proof  were  conceded,  still 
the  result  for  which  lie  contends  would  not  follow.  The  sub- 
ject of  the  propriety  of  the  Appellate  Division  or  of  this  court 
on  appeal  granting  final  judgment  in  favor  of  an  appellant 
has  been  considered  by  us  in  many  cases,  the  latest  of  which 
are  Benedict  v.  Arnoux  (154  N.  Y.  715)  and  Matter  of  Chap- 
man (162  id.  456),  in  wliich  all  the  earlier  decisions  are  dis- 
cussed. It  was  there  held  that  to  justify  an  appellate  court 
in  awarding  final  judgment  it  must  appear  that  the  facts  upon 
which  the  right  of  recovery  rests  are  undisputed  and  cannot 
be  varied  upon  another  trial,  or  that  they  are  established  by 
ofiicial  recoixls,  or  that  they  have  been  specifically  found  by 
the  jury  or  trial  court.  In  the  present  case  tlie  pleadings  put 
in  issue  all  the  allegations  of  fraud  and  damage  upon  which 
the  plaintiff's  claim  is  based,  and  upon  the  trial  the  charge  of 
fraud  was  sharply  contested  and  the  subject  of  conflicting 
evidence.  The  defendant  Gilbert  was  satisfied  with  the  judg- 
ment because  it  awarded  only  nominal  damages  against  him. 
He  took  no  appeal  therefrom,  nor  did  he  except  to  l;he  decision 
of  the  trial  court  because  in  result,  at  least,  it  was  favorable  to 
him.  A  respondent's  objections  and  exceptions  have  no  place 
in  a  case  on  appeal.  It  is  entirely  possible  that  if  the  decision 
of  the  trial  court  had  imposed  on  the  defendant  Gilbert  the 
same  liability  as  the  judgment  of  the  Appellate  Division  has 
he  would,  on  appeal  from  the  judgment,  have  been  able  to 
show  either  that  the  finding  of  f mud  was  erroneous  in  fact, 
or  that  there  had  been  errors  committed  in  the  admission  or 
exclusion  of  evidence  for  which  it  would  be  necessary  to  set 
that  finding  aside.  Under  tlie  practice  adopted  in  the  present 
case,  he  is  now  in  a  worse  position  than  if  the  trial  court  had 
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awarded  the  Bame  judgment  as  the  Appellate  Division  did,  in 
that  he  is  substantially  deprived  of  any  chance  to  review 
errors.  To  bring  the  case  within  tlie  rule  declared  in  Bene- 
dict V.  AmovM  {supra)  it  is  not  sufficient  that  the  proof  as  to 
a  single  fact  or  issue  should  be  uncontrovertcd,  but  all  the 
facts  necessary  to  make  out  the  cause  of  action  or  to  establish 
the  defense  must  be  of  the  same  character. 

The  order  of  the  Appellate  Division  should  be  modified  so 
as  to  revei*8e  the  judgment  of  the  Special  Term  and  grant  a 
new  trial,  instead  of  awarding  final  judgment  against  the 
appellant,  and  as  modified  affirmed,  without  costs  of  appeal 
to  either  party. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur. 

Ordered  accordingly. 


Albert  T.  Smith,  as  Trustee,  Appellant,  v,  Boston  and 
Albany  Bailroad  Company  et  al..  Defendants,  and  The 
Town  of  Einderhook,  Respondent. 

HiGHWAT  —  Change  of  Grade  Therein  under  Railroad  Law 
Relating  to  Grade  Crobsingb  (L.  1890,  Cr.  565)  —  When  Owner 
OF  Abutting  Property  Cannot  Recover  from  Town  for  Damages 
Claimed  to  Have  Been  Caused  by  Change  of  Grade.  The  owner  of 
property  abutting  upon  a  highway  which  is  grnded  or  changed  by  the 
public  authorities  has  no  right  of  action  against  the  town  or  municipality 
unless  such  right  of  action  is  given  by  some  express  statute;  aud  where 
the  grade  of  a  highway  has  been  changed  by  depressing  it  so  as  to  carry 
the  highway  under  a  railroad  crossing  in  pursuance  of  an  order  made  by 
the  railroad  commissioners  of  the  state  requiring  the  companies  owning 
and  operating  the  railroad  and  the  town  authorities  to  make  such  under- 
ground crossing  for  the  safety  of  the  publiCp  under  the  provisions  of 
the  Railroad  Law  (L.  1890,  ch.  565),  which  order  was  aflSrmed  by  the  Court 
of  Appeals,  the  abutting  owner  affected  by  such  change  in  grade  cannot 
maintain  an  action  against  the  town  for  the  damages  claimed  to  have  been 
caused  thereby,  under  a  complaint  which  merely  alleges  that  such  onier 
was  made  by  the  railroad  commissioners;  that  it  was  opposed  by  the  town 
but  affirmed  by  the  Court  of  Appeals;  that  the  order  authorized  the  town 
and  the  railroad  companies  to  purchase  lands  described  therein  and  directed 
them  to  make  such  underground  crossing,  and  that  in  pursuance  thereof 
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the  change  in  grade  was  made  whereby  the  highway  in  front  of  plaintifTs 
premises  was  destroyed;  and  there  is  no  allegation  that  the  order  directed 
the  purchase  of  any  lands  of  the  plaintiff,  or  that  any  of  his  land  outside 
of  the  limits  of  the  highway  was  taken;  the  allegation  that  the  highway 
was  destroyed  is  obviously  a  conclusion  and  can  only  mean  that  in  the 
process  of  changing  the  crossing  to  an  underground  crossing  the  high- 
way in  front  of  plaintiff*s  premises  was  depressed  below  the  original 
level. 
Smith  v.  Boston  <t  Albany  R.  B.  Co,,  99  App.  Div.  94,  affirmed. 

(Argued  February  22,  1905;  decided  March  14,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  November  22,  1904,  wliieh  reversed  an  inter- 
locutory judgment  of  Special  Term  overruling  a  demurrer  to 
the  complaint  and  sustained  sncli  demurrer. 

The  following  question  was  certified  :  "  Does  the  complaint 
of  the  plaintiff  state  a  cause  of  action  against  the  defendant, 
The  Town  of  Kinderhook  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

K  li.  Harder  for  appellant.  The  learned  trial  judge  very 
properly  overruled  the  demurrer  interposed  by  the  town  of 
Kinderhook.  Until  the  passage  of  sections  83  and  84  of  the 
Highway  Law  providing  for  4&mages  occasioned  by  the 
change  of  grade  of  a  highway,  the  courts  have  verj'  reluctantly 
held  that  no  damages  could  be  recovered  therefor.  Section 
84  directs  towns  to  apply  for  a  commission  to  assess  all  dam- 
ages occasioned  by  a  highway  change.  {Reining  v.  N.  Y.y 
Z.  E.  cfe  W.  R.  R.  Co.,  121  N.  Y.  165 ;  Burr  v.  Leicester, 
121  Mass.  241 ;  Hartehorm  v.  Worcester  Co.,  113  Mass.  Ill ; 
HUl  V.  Mayor,  etc.,  139  N.  Y.  504.)  The  Grade  Crossing 
Law  requires  the  mnnicipaHties  to  acquire  by  purchase  or 
by  condemnation  all  "rights  and  easements''  of  contiguous 
owners  before  removing  tlie  grade  crossing.  {Comesky  v. 
Village  of  Suffem,  179  N.  Y.  393.)  This  claim  for  damages 
should  be  held  to  exist  independently  of  any  statute.  Munici- 
palities have  no  right  to  destroy  property  as  was  done  in  this 
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case.     {Torge  v.    Village    of  Salainanca^  176  N.  Y.  324; 
Sauer  v.  City  of  New  York,  180  N.  Y.  31.) 

Frank  S.  Becker  for  respondent.  When  persons  are  author- 
ized by  the  legislature  to  perform  acts  in  whicli  the  public  are 
interested,  such  as  grading,  leveling  and  improving  streets  and 
highways,  and  they  act  with  proper  care  and  prudence,  they 
are  not  answerable  for  the  consequential  damages  which  may 
be  sustained  by  those  who  own  lands  bounded  by  the  streets 
or  highways,  unless  a  liability  therefor  is  created  by  statute. 
{Sauer  v.  City  of  New  York,  180  N.  Y.  27  ;  Frie%  v.  N  Y. 
cfe  B.  Ji.  li,  Co.,  169  N.  Y.  270 ;  Conklin  v.  N.  Y,  O.  cfe 
W.  li.  Ji.  Co.,  102  N.  Y.  107;  Raddiffe  v.  Mayor,  etc.,  4 
N.  Y.  195 ;  BeUinger  v.  N.  Y.  C.  cfe  H.  R.  R,  R.  CL,  22 
N.  Y.  42;  Sddon  v.  D.  cfe  H.  C  Co.,  29  N.  Y.  634;  Smitii 
v.  Village  of  White  Plains,  67  Hun,  81 ;  Dillon  on  Mun. 
Corp.  §§  689,  987-990.)  Section  63  of  the  Railroad  Law 
does  not  impose  a  liability  upon  the  town  of  Kinderhook  to 
pay  an  abutter  for  consequential  damages  from  a  change  of 
grade  in  the  highway.  The  act  does  not  create  any  new 
rights  of  property  or  easements  in  abutting  owners.  It  simply 
provides  who  shall  acquire  such  property,  rights  or  easements 
as  exist  under  the  statutes  in  force,  and  how  it  shall  be  done. 
(Sutherland  on  Stat.  Const..  §  371 ;  Jones  v.  City  of  Albany, 
151  N.  Y.  223;  PeopU  v.  Palmer,  109  K  Y.  110;  Fitz- 
geraidy.  Quann,  109  N.  Y.  441;  L.  1897,  ch.  414,  §  159; 
L,  1883,  ch.  113;  L.  1903,  ch.  610.)  The  plaintiff  cannot 
bring  or  maintain  an  action  for  the  recovery  of  these  damages 
against  either  the  town  of  Kinderhook  or  the  railroad  compa- 
nies. If  the  plaintiff  has  any  rights  under  section  63  of  the 
Railroad  Law,  they  must  l)e  enforced  by  condemnation  pro- 
ceedings. (Matter  of  Torge  v.  Village  of  Salamanca,  176 
N.  Y.  330 ;  Dudley  V.  Mayhew,  3  N.  Y.  9 ;  Matter  of  N.  Y., 
L.  E.  cfe  W.  R.  R.  Co.,  110  N.  Y.  374.) 

O'Brien,  J.  Tlie  defendants  in  this  action  severally  demur- 
red to  the  complaint  on  the  ground  that  it  did  not  state  facts 
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sufficient  to  constitute  a  cause  of  action.  The  demurrers  of 
the  two  railroads,  defendants,  were  sustained  at  the  Special 
Term,  but  the  demurrer  interposed  by  the  town  of  Kinder- 
hook  was  overruled.  Tlie  plaintiff  took  no  appeal  from  the 
decision  of  the  Special  Term  sustaining  the  demurrers  of  the 
two  railroads,  and,  therefore,  these  two  defendants  have,  for 
all  practical  purposes,  dropped  out  of  the  case.  The  defend- 
ant, t))e  Town  of  Kinderhook,  did  appeal  from  the  decision 
of  the  Special  Term  overruling  its  demuri-er  and  on  appeal 
the  decision  was  reversed  and  the  plaintiff  comes  here. 

In  this  situation  it  is  obvious  that  the  only  question  pre- 
sented by  the  appeal  is,  whether  the  complaint  on  its  face 
states  a  good  cause  of  action  against  the  town  of  Kinderhook 
for  the  damages  alleged  to  have  been  sustained  by  the  plain- 
tiff, resulting  from  the  change  of  grade  in  the  highway  in 
front  of  his  property.  There  is  no  doubt  that  the  allegations 
of  the  plaintiff  are  sufficient  to  show  that  the  plaintiff's  prop- 
erty has  been  damaged  by  the  changes  made  in  the  highway. 
The  only  question  is  whether  the  plaintiff  states  a  case  of  lia- 
bility for  such  damages  on  the  part  of  the  town.  It  is,  there- 
fore, important  to  get  a  clear  view  of  the  facts  stated  in  the 
complaint  as  the  ground  of  the  liability  of  the  town  to  the 
plaintiff  for  his  damages.  The  averments  of  the  complaint 
on  that  point  are  substantially  as  follows : 

(1)  That  prior  to  the  first  day  of  January,  1903,  an  order 
was  granted  by  the  railroad  commissioners  of  the  st^te  of 
New  York  authorizing,  empowering  and  directing  the  defend- 
ants to  purchase  land  described  in  such  order  and  directing 
such  defendants  to  make  an  underground  crossing  under  the 
Boston  and  Albany  railroad,  which  is  leased  and  managed  by 
the  defendant,  the  New  York  Central  and  Hudson  River 
Railroad  Company,  at  the  point  whore  the  Boston  and  Albany 
railroad  crosses  Chatham  street,  Niverville,  town  of  Kinder- 
hook aforesaid. 

(2)  That  such  order  was  affirmed  by  the  Court  of  Appeals 
prior  to  January,  1903. 

(3)  That  the  proceeding  taken  as  aforesaid  was  commenced 
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by  the  defendants,  railroad  companies,  and  it  was  defended  bj 
the  defendant  the  Town  of  Kinderhook. 

It  is  nowhere  alleged  that  the  order  above  described  directed 
the  defendants  to  purchase  any  lands  of  the  plaintiff,  and  it  is 
nowhere  alleged  tiiat  they  took  any  such  lands  outside  of  the 
limits  of  the  highway.  There  is  a  general  allegation  in  the 
complaint  charging  the  defendants  with  having  destroyed 
the  highway  in  front  of  the  plaintiff's  premises,  bnt  that  is 
obviously  not  a  fact,  but  a  conclusion.  All  it  means  or  can 
mean  is  that,  in  the  process  (^f  changing  the  crossing  to  an 
underground  crossing,  the  highway  in  front  of  the  plaintiff's 
premises  was  depressed  below  the  original  level  to  the  extent 
of  ten  feet.  Whether  a  highway  has  been  destroyed  by 
changes  in  the  surface,  either  by  elevating  or  depi'essing  the 
road  as  it  originally  existed,  is,  at  best,  only  a  conclusion  from 
the  actual  facts.  There  certainly  were  changes  made  in  the 
highway,  and  when  such  changes  are  stated  in  detail  the 
pleader  does  not  strengthen  his  cause  of  action  by  adding  to 
the  facts  the  conclusions  of  his  own  mind  that  the  highway 
was  destroyed. 

It  is  quite  obvious  that  tliere  must  be  some  flaw  in  the  rea- 
soning process  that  would  make  the  town  of  Kinderhook  liable 
to  the  plaintiff  in  damages  for  the  changes  made  in  the  high- 
way which  the  town  never  wanted,  never  asked  for,  and  which 
it  opposed  and  resisted  to  the  end,  which  came  when  this 
court  affirmed  the  order  directing  the  overhead  crossing  of 
the  railroad  to  be  changed  to  an  underground  crossing.  Before 
we  can  accept  the  proposition  that  the  town  is  liable  for  dam- 
ages, under  such  circumstances,  it  should  be  made  so  clear 
upon  principles  of  law,  or  natural  justice,  as  to  be  irresistible. 

It  is  settled  law  in  this  state  that  the  owner  of  property 
abutting  upon  a  highway  which  is  graded  or  changed  by  the 
public  authorities  has  no  right  of  action  against  the  town  or 
municipality  unless  such  right  is  given  by  some  express  stat- 
ute. At  common  law  there  is  no  such  liability.  It  is  unneces- 
sary to  cite  authorities  to  support  such  a  plain  proposition. 
Ko  one  can  doubt  that  such  is  the  law  of  this  state.     It  is 
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quite  sufficient  to  refer  to  one  case  just  decided  by  this  court 
{Saner  v.  City  of  New  York,  180  N.  Y.  27).     It  was  held  in 
that  case  that  where  tiie  original  street  was  elevated  upon 
columns  lifty  feet  above  the  original  surface  that  it  was  a 
change  in  the  grade  of  the  streets  within  the  meaning  of  the 
principle  just  referred  to.     In  that  case  the  property  owners 
upon  the  line  of  the  street,  as  originally  laid  out  and  used  for 
many  years,  suffered  damages  since  the  highway  was  elevated 
fifty  feet  above  the  original  surface,  and  yet  in  that  case  we 
held  that  they  could  not  recover  and  that  the  damage  con- 
cededly  sustained  was  dwnnum  absque  injxtria.    Now,  if  that 
is  so  in  a  case  where  the  road  is  elevated  fifty  feet,  why  does  not 
the  same  principle  apply  when  it  is  depressed  ten  feet  ?     In  the 
case  just  cited  the  law,  as  it  exists  in  this  state,  was  examined 
and  restated,  and  I  am  utterly  unable  to  see  what  distinction 
there  can  be  in  principle  between  that  case  and  the  one  at  bar. 
The  case  of  lieining  v.   N.  F.,  Z.  c6  W.  Ry.    Co.  (128 
N.  Y.  157)  is  cited  as  an  authority  in  favor  of  the  plaintiff's 
contention  that  the   town  of  Kinderhook  is  liable  for  the 
plaintiff's  damages.     That  case  is  often  cited  in  cases  of  this 
character,  and  frequently  misinterpreted  and  misunderatood. 
It  was  also  cited  and  relied  upon  in  the  Sauer  case,  but  just 
how  it  can  be  held  to  aplply  in  a  case  of  this  kind  it  is  difficult 
to  ]ierceive.     In  the  first  place  the  action  was  not  against  the 
municipality  at  all  but  against  a  railroad  that  sought  to  shield 
itself  from  liability  under  cover  of  municipal  action,  and  what 
was  decided  in  the  case  was  that  a  municipality  had  no  power 
to  change  the  grade  of  a  street  for  the  benefit  of  a  railroad ; 
that  is  to  say,  for  the  benefit  of  a  private  corporation.     It  had 
the  undoubted  right  to  make  the  change  for  the  benefit  of  the 
public  but  not  for  any  other  purpose,  and   having  made  the 
change  in  order  to  accommodate  a  railroad  the  railroad  was 
liable  for  damages  to  the  abutting  property  owners.     The  lan- 
guage of  Judge  Andbews,  in  giving  the  opinion  of  the  court 
in  that  case,  points  out  very  clearly  the  principle  upon  which 
the  case  was  decided :  "  We  are  not  called  upon  to  say  whether 
there  is  any  limit  to  the  exercise  of  municipal  anthoritj'  or  that 


138         Smith  v.  Boston  &  Albany  Railroad  Co.      [Mar., 

Opinion  of  the  Court,  per  O'Brikn,  J.  [Vol.  181. 

the  citj  cannot,  in  exercising  tlie  power  to  establish  and  alter 
the  grade  of  streets,  raise  an  embankment  in  a  part  of  a  street 
if,  in  its  judgment,  tliis  will  promote  the  public  convenience 
and  the  purposes  of  the  street  as  a  highway.  But  we  think 
it  cannot,  under  the  guise  of  exercising  this  power,  appropri- 
ate a  part  of  a  street  to  the  exclusive,  or  practically  to  the 
exchisive  use  of  a  railroad  company,  or  so  as  to  cut  off  abut- 
ting owners  from  the  use  of  any  part  of  the  street  in  the 
accustomed  way,  without  making  compensation  for  the  injury 
sustained.  We  have  held  that  the  authority  conferred  by 
the  General  Railroad  Z^aw  upon  railroad  companies  to  cross 
highways  in  the  construction  of  their  lines,  authorizes  their 
construction  on,  over  or  below  the  grade  of  the  highway 
crossed,  and  that  incidental  changes  of  the  grade  of  the  street 
rendered  necessary  to  accommodate  railroad  crossings,  give 
no  right  of  action  to  abutting  owners  who  may  sustain  injury. 
*  *  *  The  conclusion  we  have  reached,  that  the  action  of 
the  city  in  granting  permission  to  the  defendant  to  construct 
an  embankment  in  Water  street,  was  not  a  change  of  grade 
in  the  street  within  the  charter  provisions,  disposes  of  this 
question.  The  charter  provision  was  intended  to  afford  a 
remedy  for  damages  from  changes  of  grade  where  none 
existed  before,  and  to  cases  to  which  it  applies,  the  remedy  is 
necessarily  exclusive." 

If  the  town  of  Kinderhook  had  perujitted  the  railroads  to 
make  the  changes,  which  the  plaintiff  complahis  of,  for  their 
own  benefit  and  accommodation  and  not  for  the  benefit  of  the 
public,  much  reasoning  could  be  found  in  the  Reining  case  to 
sustain  the  plaintiff's  contention  ;  but  since  the  town  of  Kin- 
derhook did.  not  authorize  the  things  to  be  done  which  the 
plaintiff  complains  of,  but,  on  the  contrary,  resisted  it  to  the 
end,  it  is  diflicult  to  see  how  the  Reining  case  can  be 
wrested  from  the  true  theory  upon  wliich  it  was  decided  to 
create  a  liability  against  the  town.  That  all  the  things  stated 
in  the  complaint  causing  the  injuries  to  the  plaintiff's  property 
were  merely  acts  in  the  process  of  changing  the  grade  of  the 
highway  is  beyond  all  question.     Everything  that  was  done 
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of  wliich  the  plaintiff  complains  was  either  permitted  or  com- 
manded by  statute.  The  law  under  which  the  change  was 
made  is  a  law  authorizing  or  requiring  changes  of  grade,  and 
the  acts  complained  of  are  acts  required  or  permitted  by  the 
law  under  which  the  changes  were  made,  and  to  say  that  it  is 
not  a  change  of  grade  at  all,  but  something  else,  is  1x>  assert 
that  what  was  done  was  outside  of  the  statute  and  not  within 
its  scope  and  purpose. 

Finally,  it  is  said  that  section  sixty-three  of  the  Railroad 
Law  imposes  a  liability  upon  the  town  for  the  plaintiff's  dam- 
ages. The  language  of  that  statute  is  not  very  clear  to  me.  It 
does  permit,  under  certain  conditions,  the  purchase  or  acquir- 
ing of  lands,  easements  or  rights  necessary  for  the  purpose 
prescribed  in  the  statute,  since  it  might  happen  that  in  order 
to  make  the  change  more  land  might  be  required  either  to 
widen  or  to  straighten  the  street.  It  seems  that  the  railroad 
commissioners  thought  that  something  of  that  kind  was  neces- 
sary, since  the  complaint  states  that  their  order  directed  the 
purchase  of  lands.  Whatever  that  section  means  it  cannot  help 
the  plaintiff  to  overcome  the  demurrer  in  this  case.  If  this 
section  of  the  statute  does  create  any  new  rights  in  the  plain- 
tiff, or  declare  any  new  liability  on  the  part  of  the  town  it  is 
sufficient  to  say  that  the  remedy  of  the  plaintiff  is  not  in  this 
action  against  the  town.  Whether  there  is  any  other  remedy 
to  compel  the  defendants  to  provide,  in  some  way,  for  the  pay- 
ment of  his  damages  is  a  question  not  here  before  us,  and  I 
prefer  to  wait  until  it  is.  Certainly,  it  cannot  be  held  in  this 
case  that  the  town  must  respond  for  the  plaintiff's  damages 
while  the  two  railroads  that  instituted  the  proceedings  and  in 
whose  behalf  they  were  conducted  shall  go  free.  If  there  is 
any  liability  at  all  for  the  change  in  the  grade  of  a  street  of 
which  the  plaintiff  complains,  it  would  seem  to  be  a  liability 
that  should,  at  least,  be  shared  by  the  railroads.  But  all  that 
we  now  decide  or  can  decide  is  that  there  are  no  facts  stated  in 
the  complaint  that  create  any  liability  of  the  town  in  ques- 
tion to  the  plaintiff  for  his  damages.  That  is  the  only  ques- 
tion now  before  us.     It  follows  that  the  judgment  appealed 
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from  slionld  bo  affirmed,  with  costs,  and  the  question  certified 
answered  in  the  negative. 

IIaight,  J.  The  question  certified  to  tliis  court  is,  "  Does 
the  complaint  of  tlie  plaintiff  state  a  cause  of  action  against  the 
defendant,  The  Town  of  Kindorhook  ? "  The  plaintiff,  in  sub- 
stance, alleges  that  the  railroad  commissioners  of  the  state  of 
New  York  had  made  an  order  "  authorizing,  empowering  and 
directing  the  defendants  to  purchase  land  described  in  such 
order  and  directing  such  defendants  to  make  an  underground 
crossing  under  the  Boston  and  Albany  Railroad,  which  is  leased 
and  managed  by  the  defendant  New  York  Central  and  Hudson 
River  Railroad  Company  where  the  Boston  and  Albany  Rail- 
road crosses  Chatham  Street,  Niverville,  Town  of  Kinder- 
hook  aforesaid,  and  such  order  required  the  destruction  and 
removal  of  the  highway  in  front  of  plaintiff's  manufacturing 
plant  at  Niverville  aforesaid,  upon  the  payment  by  the  defend- 
ants of  the  value  therefor."  The  complaint  further  alleges 
that  the  plaintiff  is  the  owner,  as  trustee,  of  a  tract  of  land 
upon  which  there  is  a  large  brick  manufactory  of  the  value  of 
nine  thousand  dollars,  in  the  town  of  Kinderhook,  situated 
upon  Chatham  street,  contiguous  to  the  Boston  and  Albany 
railroad ;  that  the  defendants  removed  and  destroyed  such 
highway  in  front  of  the  plaintiff's  manufactory,  as  aforesaid, 
and  have  dug  out  and  removed  the  highway  to  the  depth  of 
ten  feet  below  the  plaintiff's  buildings,  thus  destroying  his 
means  of  ingress  and  egress  to  and  from  such  street,  and  that 
he  has  suffered  damages  by  reason  of  such  acts  in  the  sum  of 
five  thousand  dollars,  for  which  he  demands  judgment. 

The  demurrer  interposed  by  the  railroad  companies  was 
sustained  by  the  trial  court,  and  no  appeal  has  been  taken 
therefrom,  so  that  the  only  question  brought  up  for  review  in 
this  court  is  as  to  whether  the  complaint  states  a  cause  of 
action  against  the  town  of  Kinderhook.  It  is  apparent  from 
the  allegations  of  the  complaint  that  the  highway  in  front  of 
the  plaintiff's  premises  has  been  lowered  a  distance  of  about 
ten  feet,  so  as  to  pass  under  the  railroad  crossing  at  that  point, 
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and  that  the  cimnge  made  in  the  highway  operated  to  deprive 
the  plaintiff  of  his  easement  of  access  thereto.  Assnming.this 
to  be  so,  tlie  question  arises  as  to  whether  lie  can  recover 
damages  thei'efor  in  this  action.  The  right  of  an  abutting 
owner  to  ingress  and  egress  to  and  from  his  premises  to  the 
highway  is  a  continuing  easement  running  with  the  land, 
which  may  be  acquired  for  a  public  use  when  necessary.  At 
common  law  the  damages  to  the  easements  of  an  abutting 
owner,  made  by  a  change  of  grade  in  a  public  highway  for 
the  convenience  and  safety  of  the  public  traveling  thereon,  in 
the  absence  of  legislative  enactment  providing  a  remedy,  are 
damnum  absque  inju?^a  and  no  right  of  action  exists  there- 
for. But  if  such  remedy  is  given  by  statute  where  none 
existed  at  common  law,  it  becomes  exclusive  and  must  be  fol- 
lowed by  those  seeking  relief.  {Brewster  v.  Rogers  Co.^  169 
N.  Y.  73,  80;  Sauer  v.  City  of  New  Yo7%  180  N.  Y.  27, 
and  authorities  there  cited.)  It,  therefore,  becomes  important 
to  determine  what,  if  any,  remedy  has  been  given  by  statute. 
Under  the  Railroad  Law,  being  chapter  565  of  the  Laws  of 
1890,  as  amended  from  time  to  time,  we  have  an  elaborate 
system  provided  for  the  crossing  of  highways  by  railroads. 
Sipctiou  sixty  relates  to  steam  railroads  thereafter  constructed 
across  highways.  Section  sixty-one  provides  for  the  laying 
out  of  new  streets  or  highways  over  existing  railroads,  and 
section  sixty-two  provides  that,  upon  the  application  of  the 
mayor  and  common  council  of  a  city,  the  president  and  trus- 
tees of  a  village,  or  the  town  board  of  a  town  within  which  a 
highway  crosses  a  steam  railroad  at  grade,  the  board  of  rail- 
road commissioners  may,  upon  the  notice  prescribed  by  the 
statute  to  all  the  parties  interested,  including  the  owners  of 
lands  adjoining  such  crossing,  change  the  grade,  in  case  the 
public  safety  so  requires,  so  as  to  provide  an  under  or  an  over 
crossing,  or  the  discontinuance  of  a  highway  and  for  the  pro- 
viding of  a  new  highway  crossing  the  railroad  at  another  place 
and  determine  speciiically  the  manner  in  which  the  same  shall 
be  made.  By  section  sixty-five  it  is  provided  that  where  a 
crossing  is  made  under  section  sixty  of  the  act  by  a  new 
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railroad  it  shall  pay  all  the  expenses  thereof;  whei'e  it  is 
made  under  section  sixty-one,  the  railroad  company  shall  pay 
one-half  of  the  expenses  and  the  municipality  the  other  half, 
and  where  the  crossing  is  changed  under  section  sixty-two, 
the  railroad  company  is  required  to  pay  one-half,  the  munici- 
pality one-quarter  and  the  state  the  other  quarter  of  the 
expenses.  Where  the  crossing  is  changed  under  section 
sixty-two,  all  of  tiio  work  shall  be  done  by  the  railroad 
corporation  subject  to  the  supervision  and  approval  of  the 
board  of  railroad  commissioners,  and  the  railroad  company 
is  required  to  pay  the  expenses  of  such  work  in  the  first 
instance  and  where  lands,  easenients  or  rights  are  neces- 
sary to  be  acquired  in  carrying  out  such  work  the  amount 
requii'ed  to  be  paid  therefor  shall  be  primarily  paid  by  the 
municipal  corporation,  but  no  claim  for  damages  to  property 
on  account  of  the  change  or  abolishment  of  any  crossing  under 
the  provisions  of  the  act  shall  be  allowed  unless  notice  of  such 
claim  is  filed  with  the  board  of  railroad  commissioners  within  six 
months  after  the  completion  of  the  work  necessary  for  such 
change.  After  the  completion  of  the  improvement  and  the  work 
is  approved  by  the  railroad  commissioners  an  accounting  is 
required  to  be  had  as  to  the  amount  of  costs  incurred  in  the 
construction  of  the  improvement  and  in  the  acquiring  of  the 
necessary  lands,  easements  and  rights  therefor  and  the  expenses 
divided  between  the  milroad  company,  the  municipality  and 
the  state  in  the  proportions  specified,  the  milroad  commission- 
ers drawing  upon  the  treasurer  of  the  state  for  the  amount 
that  the  state  is  required  to  pay.  Section  sixty-six  gives  author- 
ity to  the  railroad  conmiissioners  to  institute  proceedings 
on  their  own  motion  for  a  change  of  crossing  when,  in  their 
opinion,  the  public  safety  and  interests  so  require.  And  section 
sixty-seven  requires  the  railroad  corporations  and  the  munici- 
pality or  the  person  or  persons,  to  whom  the  decision  of  the  ml- 
road  commissioners  is  directed,  to  comply  with  the  decision  and 
in  case  of  their  failure  they  may  be  compelled  by  the  attorney- 
general  so  to  do.  The  Supreme  Court  is  given  the  power  in  all 
cases  to  compel  compliance  with  the  decision  by  mandamus. 
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Section  sixty-three  provides  as  follows:  "The  municipal 
corporation  in  which  the  highway  crossing  is  located,  may,  with 
the  approval  of  the  railroad  company,  acquire  by  purchase  any 
lands,  rights  or  easements  necessary  or  required  for  the  purpose 
of  carrying  out  the  provisions  of  sections  sixty,  sixty-one  and 
sixty -two  of  this  act,  but  if  unable  to  do  so  shall  acquire  such 
lands,  rights  or  easements  by  condemnation,  either  under  tlie 
Condemnation  Law,  or  under  the  provisions  of  the  charter  of 
such  municipal  corporation.  The  railroad  company  shall  have 
notice  of  any  such  proceedings  and  the  right  to  be  heard 
therein." 

We  thus  have  the  general  scheme  of  the  statute  disclosed. 
The  railroad  commissioners  are  given  the  power  to  do  away 
with  grade  crossings  when  the  safety  of  the  public  so  i*equires, 
and  to  specif}'  the  manner  in  which  the  crossing  sliall  be  con- 
structed, but  in  doing  this  the  owners  of  lands  adjoining  the 
crossing  must  have  notice  and  an  opportunity  to  be  heard  and 
their  rights  considered  ;  but  in  any  claim  that  they  may  make 
for  damages  notice  thereof  must  be  filed  with  the  board  of 
railroad  commissioners  within  the  time  specified,  to  which 
attention  has  been  called.  The  provisions  of  section  sixty- 
three,  which  we  have  quoted,  provide  for  the  acquiring  by 
purchase  of  any  lands,  rights  or  easements  necessary  or 
required  for  the  purpose  of  carrying  out  the  contemplated 
improvement.  If  the  improvement  is  of  such  a  character  as 
to  necessitate  the  destruction  of  the  easements  of  abutting 
owners  of  access  it  is  apparently  one  of  the  rights  contem- 
plated by  the  statute,  for  which  the  abutting  owners  have 
been  given  a  liearing.  The  municipal  corporation  can  acquire 
these  rights  or  easements  by  agreement  with  the  parties  only 
upon  the  consent  of  the  railroad  company.  The  railroad 
company,  being  required  to  pay  one-half  of  the  expenses  of 
acquiring  such  rights  or  easements,  has  the  right  to  become  a 
party  to  such  agreement,  and  if  such  company  does  not  con- 
sent thereto  the  agreement  cannot  be  made.  But  if  the  par- 
ties are  unable  to  agree,  then  the  provision  of  the  statute  is 
that  such  rights  or  easements  sheUl  be  acquired  by  condemna- 
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tion,  either  under  the  Condemnation  Law  or  under  the  pro- 
visions of  the  charter  of  the  municipal  corporation ;  but  in 
that  case  the  railroad  company  is  required  to  have  notice  of 
such  proceedings,  to  the  end  that  the  company  may  appear 
and  be  heard  upon  the  question  of  damages.  We,  therefore, 
conclude  that  under  a  fair  and  reasonable  construction  of  the 
statute  the  legislature  contemplated  the  acquiring  of  ease- 
ments which  would  necessarily  be  destroyed  by  the  con- 
struction of  the  improvement ;  but,  as  will  be  seen,  they 
must  be  acquired  in  the  manner  pointed  out  by  the  stat- 
ute, and  that  is  by  the  agreement  of  the  parties,  or,  in  ease 
they  are  unable  to  agree,  by  proceedings  to  condemn  either 
under  the  Condenmation  Law  or  under  the  provisions  of  the 
charter  of'  the  municipality.  In  that  way  the  rights  of  the 
railroad  company,  of  the  town  and  the  state  can  be  protected, 
as  well  as  that  of  abutting  owners  who  have  their  easements 
impaired.  {Matter  of  Torge  v.  Vil.  of  Salamaiic%  176  N.  Y. 
324.)  When  the  easement  is  acquired  by  agreement  or  by 
condemnation  it  is  acquired  for  all  time,  or  so  long  as  the 
improvement  in  the  highway  remains  unchanged.  This  can- 
not be  accomplished  under  the  complaint  in  this  action.  The 
remedy  is  one  provided  by  statute,  which  did  not  exist  at 
common  law,  and,  therefore,  under  the  authorities  becomes 
exclusive.  It  may  be  claimed  that  the  right  of  instituting 
the  condemnation  proceedings  rests  in  the  town,  and  that  the 
town  in  this  case  refuses  to  institute  such  proceedings ;  if  so, 
the  plaintiff  has  his  remedy  through  the  writ  of  mandamus 
to  compel  the  town  board  to  take  the  necessary  steps  to 
acquire  any  easements  that  have  been  taken  from  him.  Our 
conclusion,  therefore,  is  that  the  complaint  does  not  state  facta 
constituting  a  cause  of  action,  and  that  the  judgment  of  the 
Appellate  Division  should  be  affirmed,  with  costs,  and  the 
question  certified  answered  in  the  negative. 

CtJLLEN,  Ch.  J.  I  concur  in  the  views  of  Judges  O'Brien 
and  Haioht,  that  the  act  of  the  defendant,  the  Town  of  Kin- 
derhook,  of  which  the  plaintiff  complains,  was  a  change  of  the 
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grade  of  the  highway,  and,  therefore,  under  the  settled  law  of 
this  state  gave  the  plaintiff  no  cause  of  action.  I  do  not  think 
that  the  question  of  the  defendant's  liability  is  in  any  way 
affected  by  the  fact  that  the  change  of  grade  was  the  result  of 
proceedings  instituted  by  tlie  railroad  company  before  the 
raih'oad  commissioners,  an  application  which  the  town  resisted. 
The  legislature  could  direct  the  town,  even  against  its  will,  to 
change  the  crossing  of  the  railroad  over  the  higliway,  and  if 
in  effecting  such  change  any  property  rights  were  invaded  or 
injured  the  legislature  could  require  the  town  to  make  com- 
pensation. Whetlier,  under  section  63  of  the  Railroad  Law, 
an  abutter  is  entitled  to  compensation  for  the  injuries  sustained 
by  a  change  of  grade,  as  held  by  Judge  Haight,  I  think  it 
unnecessary  to  now  determine,  though  it  must  be  conceded 
that  such  a  constniction  of  the  section  is  in  harmony  with  the 
present  policy  of  the  state,  which,  through  legislation,  has  pro- 
vided for  indemnity  to  an  abutter  for  the  change  made  by  the 
voluntary  act  of  municipal  authorities. 

CuLLEN,  Ch.  J.,  and  Werner,  J.,  concur  in  result,  in  mem- 
orandum, with  O'Brien  and  Haight,  J  J. ;  Gray,  J.,  concurs 
with  O'Brien,  J. ;  Bartlett  and  Vann,  JJ.,  concur  with 
Haight,  J. 

Judgment  affirmed,  with  costs,  and  question  certified 
answei-ed  in  the  negative. 


Woods  Motor  Vehicle  Company  of  Buffalo,  Eespondent, 
V.  James  B.  Brady,  Appellant. 

1.  Appeal  —  Unanimous  Afpikmance.  A  Judgment  founded  wholly 
upon  immaterial  evidence,  every  part  of  whicli  was  duly  objected  to  and 
the  objection  fortified  by  an  exception,  is  not  protected  by  a  unanimous 
affirmance,  so  os  to  preclude  the  Court  of  Appeals  from  considering  the 
questions  raised  by  the  exceptions. 

2.  Corporations  —  Action  to  Enforce  Subscriptions  to  Stock  of 
Corporation  to  Be  Oroanizbd  —  Change  of  Purpose  of  iNCORPoiiA- 
TiON.  A  subscription  to  the  stock  of  a  corporation  "to  be  organized 
*  *  *  for  the  purpose  of  dealing  in  automobiles  and  motor  vehicles," 
spedfying  the  number  of  shares  subscribed  for,  but  stating  neither  the 
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amount  of  the  subscription  nor  the  par  value  of  the  stock,  is  not  enforce- 
able in  an  action  against  the  subscriber  by  a  corporation  subsequently 
organized  for  the  purpose  of  ''manufacturing,  leasing,  purchasing  and 
selling  of  all  kinds  of  automobiles,  motor  vehicles  and  other  vehicles,  * 
where  it  appears  that  the  defendant  was  not  one  of  the  incorporators,  that 
after  the  organization  of  the  corporation,  although  payment  of  his  sub- 
scription was  demanded  he  refused  to  pay  it  and  did  not  subscribe  for  its 
stock,  and  did  not  in  any  way  ratify  the  subscription  agreement;  since 
the  element  of  manufacturing  being  new,  and  materially  changing  the 
character  and  enlarging  the  risks  of  the  business,  discharged  such  of  the 
subscribers  as  did  not  assent  to  it;  the  agreement  and  plaintiff's  certifi- 
cate of  incorporation,  therefore,  are  immaterial  and  incompetent  evidence 
of  defendant's  liability,  and,  in  the  absence  of  other  evidence  making  them 
material,  are  insufficient  upon  which  to  base  a  recovery. 

Woods  Motor  VMele  Co.  v.  Brady,  90  App.  Div.  610,  reversed. 

(Argued  February  23,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered  Janu- 
ary 16,  1904,  affirming  a  judgment  HI  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  J,  Hardy  for  appellant.  There  is  a  fatal  variance 
between  plaintiff's  allegations  and  its  proofs.  {Hawhy  v. 
Upton^  102  U.  S.  314.)  Plaintiff  failed  in  proof  essential  to 
make  out  a  cause  of  action.  {Hawley  v.  Upton^  102  U.  S. 
314.)  The  subscription  agreement  is  without  cousidemtion 
in  its  support  so  far  as  this  defendant  is  concerned.  It  lacks 
the  essential  element  of  mutuality.  It  is  worthless,  ineffec- 
tive, of  no  legal  effect,  and  insufficient  in  law  to  create  any 
obligation  from  defendant  to  plaintiff,  (i?.,  etc,^  Co,  v.  Oweriy 
32  Barb.  625;  S,  B.  G,  Co,  v.  Bain,  9  Misc.  Rep.  425; 
Clark  on  Corp.  267;  Hamilton  College  v.  Stewart,  1  N.  Y. 
581 ;  71,  etc,,  Co,  v.  Tihhetts,  18  Barb.  297 ;  Dorris  v.  Sioeeney, 
64  Barb.  636 ;  E,  P.  R,  Co,  v.  Vauglian,  14  N.  Y.  546 ; 
Z.  a,  etc,,  R,  R,  Co,  v.  Curtiss,  80  N.  Y.  220 ;  B,,  etc,,  Co, 
V.  Clark,  22  Ilun,  359 ;  87  N.  Y.  295 ;  YoiiJcera  Co,  v.  Tay- 
lor, 30  App.  Div.  334.)    Subscription  agreements,  like  the  one 
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in  suit,  are  not  recognized  by  our  statutes,  are  void  as  con- 
trary to  public  policy,  and  have  been  condemned  by  our  courts. 
{Matter  of  Jioohester  R.  R.  Co.,  50  Hun,  29;  G.  E.  Co.  v. 
WigUmore,  3  App.  Div.  118.) 

James  McCormick  Mitchell  for  respondent.  The  unani- 
mous decision  of  the  Appellate  Division  that  there  is  evidence 
supporting  or  tending  to  sustain  the  findings  of  fact  made  by 
the  trial  court  cannot  be  reviewed  in  this  court.  (Const.  N".  Y. 
art.  6,  §  9;  Code  Civ.  Pro.  §  191,  snbd.  4.)  The  alleged 
variance  between  the  plaintiff's  allegations  and  its  proofs  is 
utterly  immaterial.  (Cook  on  Corp.  [5th  ed.]  §  75 ;  Thomp- 
son on  Corp.  §§  1175,  1178.)  The  plaintiff  was  under  no 
obligation  to  tender  to  the  defendant  the  stock  for  which  lie 
had  subscribed  prior  to  instituting  this  action  to  recover  the 
amount  of  the  defendant's  subscription  on  his  refusal  to  pay 
the  same.  {Kohlmetz  v.  Calkins^  16  App.  Div.  518;  Reals 
v.  R.  C.  Co.,  49  App.  Div.  589 ;  Cook  on  Corp.  [5th  ed.] 
§  192;  Morawetz  on  Priv.  Corp.  §§  56,  61,  148  ;  Thompson 
on  Corp.  §  1902.)  The  evidence  is  uncontradicted  that  the 
plaintiff  corporation  was  organized  pui*suant  to,  in  reliance 
on,  and  in  accordance  with,  the  subscription  agreement  wliich 
the  defendant  signed.  ( Y.  O,  Co.  v.  Taylor,  30  App.  Div. 
334 ;  Thompson  on  Corp.  §§  1274,  1283.)  The  fact  that  the 
defendant  did  not  subscribe  to  the  plaintiff's  certificate  of 
incorporation,  and  the  further  fact  that  his  name  was  not 
inserted  in  said  certificate  as  a  subscriber,  while,  perhaps,  some 
evidence  that  the  plaintiff's  incorporators  had  not  recognized 
his  subscription,  are  in  no  manner  probative  of  an  election  on 
.the  part  of  the  corporation  to  accept  or  reject  his  subscription 
because  the  corporation  was  not  in  existence  when  the  certificate 
was  drawn.  In  this  case  the  evidence  is,  in  any  event,  nullified 
by  the  uncontradicted  proof  that,  immediately  after  the  incorpo- 
ration of  the  plaintiff,  its  board  of  directors,  on  the  first  call  for 
the  payment  of  preliminary  stock  subscriptions,  made  demand 
upon  the  defendant  for  the  payment  of  his  said  subscription. 
(Z.  G.  Co.  V.  Taylor^  30  App.  Div.  334;  Thompson  on  Corp. 
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§  1170  ;  Cook  on  Corp.  [5tli  ed.]  216,  §  72 ;  /?.  d.  Seminary 
V.  McDonald,  34  N.  Y.  379 ;  Martin  v.  li.  M.  Co.,  95  App. 
Div.  18;  Oldham  v.  M.  S.,  etc.,  Co.,  103  Ky.  529;  S.  J.  M. 
Co.  V.  Munger,  106  Mich.  90.)  The  Bubscription  by  the 
defendant  to  the  plaintiff's  capital  stock  was  absohite  and 
unconditional.  It  constituted  a  continuing  offer  until  the 
plaintiff  became  incorporated.  The  plaintiff's  acceptance 
made  the  offer  irrevocable,  and  fixed  the  defendant's  liability 
without  proof  of  consideration  other  than  the  plaintiff's  incor- 
poration. ( U.  O.  Co.  V.  Eisner,  22  App.  Div.  1 ;  Cook  on 
Corp.  [5th  ed.],  §§  71,  75,  172,  175 ;  Morawetz  on  Corp. 
§§50,  72,  133;  Y.  G.  Co.  v.  Taylor,  30  App.  Div.  334;  2 
Clark  &  Marshall  on  Priv.  Corp.  §§  437,  442 ;  Thompson  on 
Corp.  920,  922,  923,  §§  1165,  1170;  B.  cfe  K  F.  L.  Co.  v. 
Roe,  7  App.  Div.  366 ;  lia^gener  v.  Brochway,  58  App.  Div. 
166 ;  Stoddard  v.  Lum,  159  K  Y.  265  \  B.  &  J.  B.  B.  Co. 
V.  Oifford,  87  N.  Y.  294 ;  Dayton  v.  Borat,  31  N.  Y.  435 ; 
B.  <&  P.  B.  B.  Co.  V.  Batch,  20  N.  Y.  157 ;  B.,  etc.,  R.  B. 
Co.  v.  Dudley,  14  N.  Y.  336 ;  Sagory  v.  Du  Bois,  3  Sandf. 
Ch.  466 ;  Spear  v.  Crawford,  14  Wend.  20.) 

Vann,  J.  It  was  alleged  in  the  complaint  "  that  prior  to 
and  in  contemplation  of "  the  incorporation  of  the  plaintiff, 
and  about  the  16th  of  January,  1900,  the  defendant  signed 
and  delivered  a  written  agreement  whereby  for  a  valuable 
consideration  he  promised  to  take  fifty  shares  of  the  preferred 
capital  stock  of  the  plaintiff,  and  to  pay  therefor  the  sura  of 
$5,000,  or  at  the  rate  of  $100  per  share,  whenever  payment 
should  be  called  for  by  the  board  of  directors.  The  defend- 
ant, by  a  substantial  denial  of  knowledge  or  information  suffi- 
cient to  form  a  belief,  put  at  issue  these  allegations  and  thereby 
raised  one  of  the  questions  of  fact  presented  for  trial. 

To  support  its  complaint  the  plaintiff  offered  in  evidence  a 
paper,  dated  January  16th,  1900,  signed  by  the  defendant  and 
seven  others,  of  which  the  following  is  a  copy : 

*^  We,  the  undersigned,  in  consideration  of  the  mutual  cove- 
nants and  agreements  hereinafter  contained,  hereby  subscribe 
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for  the  number  of  shares  set  opposite  our  respective  names,  of 
the  seven  percent  preferred,  non-cumulative  capital  stock  of  a 
corporation  to  be  organized  under  the  laws  of  the  State  of  New 
York,  for  the  purpose  of  dealing  in  automobiles  and  motor 
vehicles,  which  corporation  is  to  have  a  capital  stock  of  three 
hundred  thousand  dollars  ($300,000),  of  which  one  hundred 
thousand  dollars  ($100,000)  shall  be  seven  per  cent  {1%)  pre- 
ferred, non-cumulative  stock,  and  two  hundred  thousand  dol- 
lars ($200,000)  common  stock,  and  we  further  agree  to  pay 
for  the  said  stock  so  subscribed  whenever  payment  of  the 
same  may  be  called  for  by  the  Board  of  Directors  of  said 
corporation." 

Written  opposite  the  signature  of  the  defendant  were  the 
words  **  Fifty  shares,"  but  there  was  nothing  in  the  body  of 
the  paper  or  in  connection  with  the  signature  to  show  the 
amount  of  the  subscription  or  the  par  value  of  the  shares. 

The  defendant  objected  to  this  instrument  as  immaterial 
and  incompetent,  and  especially  because  there  was  nothing  to 
connect  it  with  the  plaintiff,  but  the  objection  was  overruled 
and  an  exception  taken.  The  certificate  to  incorporate  the 
plaintiff  was  then  read  in  evidence,  subject  to  the  objection 
that  it  was  immaterial  and  that  there  was  nothing  to  connect 
it  with  the  agreement  or  with  the  defendant.  While  the  cer- 
tificate was  dated  January  16th,  1900,  and  four  of  the  incor- 
porators acknowledged  it  on  that  day,  the  last  acknowledg- 
ment was  not  taken  until  May  16th,  and  the  paper  was  not 
filed  until  May  29th.  It  fixed  the  par  value  of  the  stock, 
both  common  and  preferred,  at  $100  per  share,  and  stated 
that  the  amount  of  capital  with  which  the  corporation  would 
begin  business  was  the  sum  of  $5,000.  The  name  of  the 
defendant  did  not  appear  therein,  although  the  names  of 
"the  subscribers  and  *  *  *  the  number  of  shares  of 
stock  which  each  agrees  to  take  in  the  corporation  "  were  set 
forth.  There  was  no  reference  to  the  subscription  agreement 
signed  by  the  defendant,  but  the  president  of  the  plaintiff  was 
allowed  to  testify,  subject  to  the  objection  that  it  was  a  con- 
clusion, that  the  plaintiff  was  the  company  referred  to  in  that 
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instriiment.  On  the  13tli  of  June,  1900,  a  call  was  made 
upon  the  subscribers  for  payment  of  their  subscriptions  for 
stock,  of  which  notice  was  given  to  the  defendant.  Except 
as  stated  there  was  no  evidence  which  in  any  way  connected 
the  defendant  with  the  plaintiflf.  The  trial  court  rendered 
judgment  against  the  defendant  for  the  sum  of  $5,000,  besides 
interest,  and  the  Appellate  Division  unanimously  affirmed. 

The  findings  follow  the  allegations  of  the  complaint,  which 
were  general  in  form,  rather  than  the  evidence,  which  was 
specific.  As  the  agreement  was  not  set  forth  at  length  and 
even  the  substance  thereof  was  not  fully  stated,  the  defects 
now  relied  on  do  not  appear  in  the  decision.  The  findings 
are  sufficient  to  support  the  conclusions  of  law,  so  that  any 
defect  in  the  papers  objected  to  was  raised,  if  at  all,  by  the 
objections  made  when  they  were  offered  in  evidence.  If 
those  papers  wei'e  so  defective  that  they  did  not  bind  the 
defendant  and  the  defect  was  not  corrected  by  other  evi- 
dence, they  were  clearly  immaterial  and  as  they  were  the  sole 
foundation  of  the  judgment  rendered,  their  admission  in  evi- 
dence is  reversible  error. 

The  complaint  pleads  the  effect  of  a  different  contract  from 
that  offered  in  evidence,  as  the  one  was  an  agreement  to  pay 
a  definite  sum  of  money  while  the  other  was  not.  Unless  the 
papers  objected  to,  which  constitute  the  only  contract  claimed 
to  hava  been  made,  were  sufficient  to  authorize  a  recovery 
they  were  necessarily  immaterial.  A  paper  which  makes  out 
a  part  of  a  cause  of  action  only  is  not  material  unless  the  part 
wanting  is  subsequently  supplied.  As  only  one  piece  of  evi- 
dence can  be  received  at  a  time,  it  is  usual  to  admit  each  as 
offered  subject  to  objection,  but  unless  it  is  made  material  by 
the  receipt  of  further  evidence,  an  exception  to  the  ruling 
stands  in  full  force  and  effect.  Such  objections  are  not  affected 
by  unanimous  affirmance,  as  otherwise  a  recovery  might  be  had 
wholly  on  immaterial  evidence,  although  every  portion  thereof 
was  duly  objected  to  when  it  was  offered  and  due  exception 
was  taken  to  the  ruling  admitting  it.  There  is  no  way  to  pre- 
vent such  a  recovery  other  than  that  adopted  by  the  defend- 
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ant  upon  the  trial  of  this  action.  The  hardships  of  unani^ 
inous  affirmance  are  many,  but  we  have  never  yet  extended 
them  so  far  as  to  protect  a  judgment  founded  wholly  upon 
immaterial  evidence,  every  part  of  which  was  duly  objected 
to  and  the  objection  fortified  by  an  exception.  While  we 
must  presume  that  there  was  evidence  to  support  the  findings, 
we  are  not  required  to  presume  that  immaterial  evidence  was 
made  material,  or  that  it  had  no  effect  upon  the  result.  I 
think  that  the  exceptions  raised  for  our  consideration  the 
questions  about  to  be  discussed. 

The  subscription  paper  was  so  indefinite  that  it  never 
became  a  binding  obligation,  even  when  considered  in  connec- 
tion with  the  otlier  evidence.  While  the  number  of  shares 
subscribed  for  was  specified,  neither  the  amount  of  the  sub- 
scription nor  the  par  value  of  the  shares  was  stated.  There 
was  no  agreement  to  form  a  corporation,  take  stock  therein 
and  pay  therefor  a  certain  sum.  There  was  no  reference  to 
any  other  paj>er  and  no  means  of  ascertaining  the  amount 
that  the  defendant  had  agreed  to  pay.  The  par  value  of 
shares  is  not  fixed  by  statute,  except  that  they  must  "  not  be 
less  than  five  nor  more  than  one  hundred  dollars"  each,  but 
by  the  certificate  of  incorporation  and  until  that  is  filed  the 
subject  is  open  to  change  at  the  will  of  the  proposed  incori>o- 
rators.  (L.  1896,  ch.  460,  §  2.)  The  statute  places  no  other 
limit  upon  the  par  value  of  a  share,  but  leaves  it  to  the  dis- 
cretion of  those  who  sign  the  certificate  of  incorporation.  As 
the  face  value  of  the  shares  was  not  limited,  except  as  stated, 
either  by  statute  or  by  the  subscription  agreement,  when  the 
corporation  came  to  be  formed  the  amount  might  have  been 
fixed  at  $5  or  $100  per  share.  Thus,  even  upon  the  assump- 
tion that  the  company  was  formed  pursuant  to  the  subscrip- 
tion agreement,  of  which  there  was  no  competent  evidence, 
the  defendant  could  not  be  bound  by  the  action  of  third  per- 
sons, who  were  not  his  agents  and  over  whom  he  had  no  con- 
trol. He  did  not  promise,  either  expressly  or  by  reasonable 
implication,  to  pay  for  the  shares  at  a  price  to  be  fixed  by  the 
incorporators.     Tliey  could  not  fasten  an  obligation  upon  him 
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witliout  liis  consent  and  he  never  promised  to  pay  a  definite 
sum,  or  to  take  shares  of  a  defined  price  or  value.  It  does 
not  appear  that  he  was  consulted  as  to  the  contents  of  the  cer- 
tificate of  incorporation,  or  that  he  knew  anything  about  it 
before  it  was  tiled,  or  at  any  time  assented  to  it  in  any  way. 
Doubtless  there  was  some  verbal  understanding  as  to  the 
amount  of  his  subsciption  when  he  signed  the  agreement,  but 
no  attempt  was  made  to  show  it,  probably  because  the  rules 
of  evidence  would  not  permit.  If  the  subscription  paper  was 
a  continuous  offer,  open  to  acceptance  by  the  plaintiff  when 
organized,  or  by  the  certificate  of  organization  itself,  it  was 
not  accepted  in  the  form  it  was  made,  as  will  presently  appear. 

The  plaintiff  was  not  a  party  to  the  subscription  paper 
which  was  signed  by  eight  persons  and  which,  if  capable  of 
enforcement  at  all,  could  be  enforced  only  by  one  of  the  con- 
tractiug  parties  against  another.  It  was  so  held  when  the 
following  instrument  was  under  consideration :  ^'  We  the 
undersigned,  citizens  of  Union ville  and  vicinity,  pledge  our- 
selves to  subscribe  for  and  take  stock  in  and  for  the  construc- 
tion of  the  Lake  Ontario  Shore  Railroad,  to  the  amount  set 
opposite  our  names  I'espectively,  on  condition  said  road  be 
located  and  built  through  or  north  of  the  village  of  Union- 
ville  in  Parma."  This  was  signed  by  the  defendant  among 
others  and  opposite  his  signature  he  wrote  "  $500."  Although 
the  name  of  an  existing  corporation  was  specified  and  the 
amount  of  the  subscription  was  stated,  it  was  held  that  the 
rule  applicable  to  the  case  was  "  that  when  two  persons  for  a 
consideration  sufficient  as  between  themselves,  covenant  to  do 
some  act,  which  if  done  would  incidentally  result  in  the  benefit 
of  a  mere  stranger,  that  stranger  has  not  a  right  to  enforce 
the  covenant,  although  one  of  the  contracting  parties  might 
enforce  it  as  against  the  other."  {Lake  Ontario  Shore  R,  R, 
Co.  V.  Cartisa,  80  N.  Y.  219,  222.) 

No  sufficient  connection  was  shown  between  the  two  papers 
to  make  them  parts  of  one  instrument.  They  are  contempo- 
raneous in  date,  but  not  in  execution,  as  there  was  a  difference 
of  four  months  in  that  respect.     The  signers  were  not  the 
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same,  for  the  defendant  did  not  sign  the  certiticate,  which  was 
signed  by  two  strangers  to  tlie  agreement.  Neither  refers  to 
the  other,  and  the  name  of  the  plaintiff  or  of  the  proposed 
company  is  not  stated  in  the  agreement.  Tlie  defendant  is 
not  inchided  in  the  list  of  subscribers  for  stock  set  forth  in 
the  certiticate,  as  required  by  the  statute  then  iu  force,  and 
four  of  those  subscribers  did  not  sign  the  agreement.  (L. 
1896,  ch.  460,  §  2,  par.  9.)  The  object  of  the  proposed  com- 
pany, as  stated  in  the  agreement,  is  "dealing  in  automobiles 
and  motor  vehicles,"  while  that  of  the  plaintiff,  as  stated  in  the 
cei*titicate,  is  "  the  manufacturing^  leasing,  purchasing  and 
selling  of  all  kinds  of  automobiles,  motor  vehicles  and  other 
vehicles."  The  element  of  manufacturing  is  new,  and  by 
materially  changing  the  character  and  enlarging  the  risks  of  the 
business  discharged  such  of  the  subscribers  as  did  not  assent  to 
it.  {Dorris  v.  Sweeney^  60  N.  Y.  463  ;  Burrows  v.  Smithy 
10  N.  Y.  550 ;  Ashton  v.  Burlank,  2  Dillon  C.  C.  Eep.  435, 
440  ;  Kenosha^  etc.y  R.  R,  Co,  v.  Marshy  17  Wis.  13 ;  Snook  v. 
Georgia  Improvement  Co.^  83  Ga.  61 ;  Greenbrier  Indus- 
trial Exposition  v.  liodes^  37  W.  Va.  738 ;  Cham.pion  v. 
Memphis  cfe  C,  li.  R.  Co,y  35  Miss.  692 ;  Cook  on  Corporations 
[4th  ed.],  §§  54,  502 ;  1  Thompson  on  Corporations,  §  1278.) 
In  Dorris  v.  Sweeney  the  subscription  paper  provided  for 
*•  the  formation  of  a  joint  stock  or  incorporated  company  for 
the  purpose  of  purchasing  *  *  *  Nyce's  patent  for  pre- 
serving fruits  *  *  *  and  of  erecting  a  building  *  *  * 
and  of  stocking  the  same  with  fruits  to  be  preserved."  The 
objects  of  the  corporation  when  formed,  as  declared  in  its 
certiticate  of  organization,  were  "the  ^manufacture  of  pre- 
served fruits,  and  the  canning  of  fruits  and  other  products, 
and  the  preserving  and  keeping  of  fruits  and  other  articles 
from  decay,  and  the  transaction  of  such  other  business  as  is 
connected  with  and  incidental  to  the  same."  An  attenipt  to 
recover  the  amount  of  defendant's  subscription  failed  because 
among  other  reasons  the  business  of  the  corporation  "  included 
branches  in  which  he  had  never  contracted  to  engage."  The 
court  declared  that  the  change  "  was  a  very  material  departure 
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from  the  original  contract  and  a  variation  of  its  terms  to 
which  he  never  assented,  the  corporation  having  been  formed 
witliout  his  approbation  or  even  his  knowledge,  and  he  never 
having  ratified  in  any  manner  these  additions  to  the  contem- 
plated business." 

In  Ashton  v.  Burhank  a  change  from  a  life  and  accident 
insurance  business  by  adding  the  business  of  fire,  marine  and 
inland  insurance  was  held  to  be  of  such  a  radical  character  as 
to  discharge  previous  subscribers  from  liability  to  pay  future 
assessments  on  their  stock. 

The  identity  of  the  plaintiflE  and  the  corporation  contem- 
plated by  the  agreement  was  not  shown,  and  the  right  to 
manufacture  named  in  the  one,  but  not  in  the  other,  tends  to 
show  that  they  were  not  the  same.  The  defendant  did  not 
subscribe  for  stock  of  a  corporation  "  to  be  organized "  to 
make  automobiles,  but  to  deal  in  them.  The  plaintiflF  was 
"  not  the  company  he  subscribed  to."  {Norwich  Lock  Manu- 
facturing Co.  V.  Ilockadayy  89  Va.  557,  563.)  There  was 
no  evidence  that  the  incorporators  of  the  plaintiff  acted  upon 
the  agreement  in  organizing  the  corporation,  or  that  the  com- 
pany itself,  when  organized,  relied  upon  it  in  any  action  taken, 
except  to  make  a  call,  which,  so  far  as  appears,  it  had  no  right 
to  make.  The  name  of  the  defendant  does  not  appear  upon 
the  stock  book  of  the  plaintiff,  and  no  tender  of  stock  was  ever 
made  to  him.  After  the  company  was  organized  he  did  not 
subscribe  for  stock,  or  ratify  the  subscription  paper,  or  have 
anything  to  do  with  the  plaintiff.  If  that  paper  be  regarded, 
as  an  offer,  and  the  incorporation  or  call  as  an  attempt  to  accept 
it,  there  was  a  failure  to  comply  with  the  terms  of  the  offer, 
which  was  made  with  reference  to  a  "  dealing,"  not  a  manu- 
facturing corporation.  An  offer  must  be  accepted  as  made 
without  substantial  change.  It  cannot  be  enlarged  by  the 
party  accepting  without  the  consent  of  the  party  who  made  it. 

I  think  that  both  the  subscription  agreement  and  the  certifi- 
cate of  incorporation  were  immaterial  and  incompetent  whea 
received,  and  that  neither  was  made  material  or  competent 
by  other  evidence.     As  the  judgment  recovered  against  the 
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defendant  rests  upon  those  instruments,  it  follows  that  there 
should  be  a  reversal  and  a  new  trial,  costs  to  abide  event. 

Cdllen,  Ch.  J.,  O'Brien  and  Werner,  J  J.,  concur ;  Gray, 
Bartlett  and  Haight,  JJ.,  dissent. 

Judgment  reversed,  etc. 


The  Village  of  Oxford,  Respondent,  v.  William  D.  Wil- 
loughby et  al.,  Appellants. 

1.  Evidence  —  Ancient  Deed  and  Map  as  Evidence  op  Location 
OF  Village  Street.  Where  one  of  the  issues  in  an  action  brought  by 
a  yiUage  to  enjoin  an  alleged  encroachment  upon  a  public  street  is  as 
to  whether  the  land  upon  which  the  encroachment  was  to  be  erected 
formed  a  part  of  a  public  street,  a  recorded  deed  executed  in  1806  and 
a  map  of  a  portion  of  the  village  attached  thereto,  offered  in  evidence 
in  order  to  identify  the  defendants'  premises  and  the  practical  location  of 
the  southerly  street  line,  objected  to  as  not  showing  the  width  of  the 
street  and  as  not  constituting  a  dedication  thereof,  are  properly  admitted 
as  ancient  documents  showing  or  tending  to  show  the  accepted  belief  of 
the  community  as  to  the  lines  of  the  roads  and  properties  described,  and 
are  relevant  upon  the  subject  of  the  extent  of  the  street  and  of  the  user. 

2.  Villages  —  Right  to  Enjoin  Encroachments  upon  Public 
Streets.  A  village  may  maintain  such  an  action,  although  the  right  is 
not  expressly  conferred  by  the  Village  Law  (L.  1897,  ch.  414) ;  it  is,  how- 
ever, to  be  implied  from  the  Highway  Law  (L.  1800,  ch.  568),  section  15 
of  which  confers  the  right  upon  highway  commissioners  to  maintain  such 
an  action  in  the  name  of  the  town;  and  as  section  141  of  the  Village  Law 
constitutes  the  village  a  ''separate  highway  district"  with  exclusive 
control  in  the  board  of  trustees  over  the  streets,  the  same  power  with 
respect  to  a  public  street  of  a  village  must  be  deemed  by  necessary  impli- 
cation to  have  been  conferred  upon  the  trustees  thereof  as  is  conferred 
upon  a  highway  commissioner  of  a  town  with  respect  to  the  highways 
therein. 

Village  of  Ojs/ard  v.  WiUougliby,  87  App.  Div.  609,  affirmed. 

(Argued  March  3,  1905;  decided  March  14.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 23,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


156  Village  of  Oxford  v,  Willoughbt.  [Mar., 

Points  of  counsel.  [Vol.  181. 

Herbert  C,  Stratton  and  F.  D,  Stratton  for  appellants. 
The  judgment  of  the  Special  Term  having  been  affirmed  by  a 
unanimous  Appellate  Division,  two  questions  at  least  are  open 
for  review  in  this  court.  First  Whether  there  was  any  legal 
error  in  the  admission  and  rejection  of  evidence  on  the  trial. 
Seco7id.  Are  the  facts  found  by  the  Special  Term  sufficient  to 
support  the  judgment  and  to  authorize  the  conclusion  of  the 
trial  court  that  the  land  in  question  is  a  part  of  the  public 
street  as  a  matter  of  law.  {KrekeUr  v.  Autbach^  169  N.  Y. 
372;  Sioeet  v.  Ilenry^  175  N.  Y.  268;  Mahaney  v.  Carr,  175 
N.  Y.  454;  Me  v.  Browa,  178  N.  Y.  26.)  The  Josiah 
Stephens  deed  and  map  were  improperly  received  and 
admitted  in  evidence  under  the  objection  and  exception  of 
the  appellants,  and  such  deed  and  map  on  the  face  thereof 
did  not  establish  the  street  lino  as  a  matter  of  law.  (  Ward  v. 
Davis,  3  Sandf.  502 ;  Elliott  on  Roads  &  Streets,  §  144 ;  9 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.]  28 ;  Porter  v.  Stone, 
51  Iowa,  373;  Leland  v.  Portland,  2  Oreg.  46;  Edens- 
vills  V.  a  liy.  Co,,  77  Iowa,  69 ;  Eureka  v.  Fay,  107  Cal. 
166;  Hannibal  v.  Drape?*,  36  Mo.  332;  Fowler  v.  Lin- 
quint,  138  Ind.  536 ;  Latorencehurgh  v.  Wesler,  10  Ind.  App. 
133;  Lee  v.  Lake,  14  Mich.  12;  Z!  C.  M.  Co.  v.  Jiiley, 
133  Mo.  574 ;  JVeison  v.  Maddison,  3  Bliss  [U.  S.],  244.) 
The  facts  found  by  the  trial  court  do  not  authorize  the  judg- 
ment granted,  and  are  insufficient  as  a  matter  of  law  to  war- 
rant the  conclusions  of  law  flowing  therefronj.  {City  of 
Cohoes  V.  D,  cfe  //.  Co,,  134  N.  Y.  397 ;  W,  Ry.  Co,  v.  A,  G. 
T,  a.  R.  Co,,  96  Ala.  272 ;  Alpaugh  v.  Benmtt,  59  Hun, 
45 ;  Marvin  v.  Pardee,  64  Barb.  355 ;  People  v.  Judges,  24 
Wend.  492;  Talmage  v.  Hunting,  29  K  Y.  447;  Quay  v. 
Town  of  Deerport,  116  N.  Y.  476 ;  Wiggins  v.  TaUmage,  11 
Barb.  457 ;  Walker  v.  Cay  wood,  31  N.  Y.  63  ;  Pluminer  v. 
Ossipee,  59  N.  H.  55;  Elliott  on  Roads  &  Streets,  187.) 
There  is  no  finding  in  the  record  that  the  land  in  question 
was  ever  dedicated  to  the  public  for  a  highway,  and  no  proof 
of  the  acceptance  of  any  land  for  such  purpose  claimed  to 
have  been  dedicated.    {Holdane  v.  Tnistees,  21  N.  Y.  474 ; 
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Bisaell  v.  iV^.  Y.  0.  li.  R.  Co,,  23  N.  Y.  61 ;  Cook  v.  Harris, 
61  N.  Y.  448 ;  N,  F.  S.  B,  Co.  v.  Bachman,  66  N.  Y.  261 ; 
People  V.  Loehfdm,  102  N.  Y.  1 ;  Pomfrey  v.  ViL  of  Saror- 
toga  Springs,   104  N.   Y.   459;    Speir   v.    7V>i^?/i  ^  New 

Utrecht,  121  N.  Y.  420  ;  Pefpple  v.  UnderhiU,  144  N.  Y.  316 ; 
Flack  V.  Fi7.  (?/  (?r^^rj.  Island,  122  N.  Y.  107;  BeU  v.  6%y 
of  Burlington,  68  Iowa,  296.)  If  the  land  in  question  ever  was 
any  part  of  a  public  highway  it  not  having  l)een  found  that  it 
had  been  used  as  such,  then  it  had  been  abandoned  by  non- 
user  as  a  matter  of  law.  {Driggs  v.  Phillips,  103  N.  Y.  77 ; 
Horey  \\  ViL  of  Haver  straw,  124  N.  Y.  278;  Beckwith  v. 

Whalen,  70  N.  Y.  430 ;  Ludlow  v.  City  of  Oswego,  25  Hun, 
260 ;  J?.  B.  Co.  v.  Vil  of  Haverstraw,  142  N.  Y.  146 ;  Bissel 
v.  N.  Y.  a  E.  R.  Co.,  23  N.  Y.  61 ;  Mott  v.  Mott,QS  N.  Y. 
246  ;  Habey^man  v.  Baker,  128  N.  Y.  253 ;  City  of  Buffalo 
V.  D.,  Z.  cj&  W.  R.  R.  Co.,  68  App.  Div.  488 ;  Townsend  v. 
Bislwp,  61  App.  Div.  18.)  The  plaintiff  cannot  maintain 
this  action  and  the  proof  does  not  show  that  any  cause  of 
action  has  been  established.  {RozeU  v.  Andretos,  103  N.  Y. 
150 ;  Coykendall  v.  Dxirkee,  13  Hun,  260 ;  Vil.  of  Hempstead 
V.  B.  F.  L.  Co.,  9  App.  Div.  48 ;  Hettenhach  v.  N.  Y.  C.  cfe 
77.  R.  R.  R.  Co.,  18  Hun,  129 ;  Mayor,  etc.,  v.  Thatme,  7 
Paige,  261 ;  Vil.  of  Brockport  v.  Johnson,  13  Abb.  [N.  C] 
468 ;  Vil.  of  New  Rochelle  v.  Long,  75  Ilun,  608 ;  People 
V.  B.  it  O.R.  R.  Co.,  117  N.  Y.  150;  Iloey  v.  Gilroy,  129 
N.  Y.  132 ;  Jorgensen  v.  Squires,  144  N.  Y.  280.) 

Evgene  Clinton  for  respondent.  The  village  has  the  legal 
right  to  maintain  this  action.  {Town  of  Windsor  v.  D.  <&  H, 
C.  Co.,  92  Hun,  127;  155  N.  Y.  645 ;  Toivn  of  Fa^rtchester  v. 
N.  Y.,  W.  i&  C.  T.  Co.,  30  Misc.  Rep.  571 ;  People  ex  rel. 
V.  Coleinan,  121  N.  Y.  542 :  Jojies  v.  SheUon,  50  N.  Y.  477 ; 
Vil  of  Hempstead  v.  B.  FL  Co.,  9  App.  Div.  48 ;  Acker- 
tnan  v.  True,  175  N.  Y.  353.)  The  physical  conditions  which 
have  existed  and  been  acquiesced  in  by  the  landowners  and 
and  the  public  for  nearly  a  hundred  years  have  defined  and 
established  the  street  line  by  practical  location.     {Rudolph  v. 
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Ackermany  30  Misc.  Rep.  698 ;  Story  v.  Elevated  R.  JR.  Co.^ 
90  N.  Y.  122;  People  v.  UnderUll,  144  N.  Y.  316.)  The' 
land  i^ithin  the  defined  limits  of  Main  street  having  been  used 
by  the  public  as  a  highway  for  more  than  twenty  years,  the 
location  of  the  boundaries  of  the  street  have  become  fixed  and 
established.  (L.  1890,  ch.  568 ;  R.  S.  [7th  ed.]  1249,  §  100 ; 
Speir  V.  Tovm  of  New  Utrecht^  121 N.  Y.  420 ;  People  v.  Loeh- 
felm^  102  N.  Y.  1 ;  Pomfrey  v.  Vil.  of  Saratoga  SpringSy 
104  N.  Y.  466 ;  Cook  v.  Ilarrisy  61  N.  Y.  448.)  The  occu- 
pation  of  a  portion  of  the  highway  by  the  defendants'  build- 
ing is  an  obstruction  and  a  nuisance  for  which  no  lapse  of  time 
will  enable  them  to  prescribe,  and  no  acquiescence  on  the  part 
of  the  highway  oflScials  will  deprive  the  public  of  the  right  to 
use  the  whole  highway,  or  in  any  degree  lessen  the  duty  of 
Buch  officials  to  remove  the  encroachment.  {Drigga  v.  Phil- 
lips,  103  N.  Y.  77;  Bridges  v.  Wyckof,  67  N.  Y.  130;  S. 
V.  O.  A8ylu?n  v.  City  of  Troy,  76  N.  Y.  114.) 

Gray,  J.  The  plaintiff  brought  this  action,  in  equity,  to 
enjoin  the  defendants  from  encroaching  upon  one  of  its  pub- 
lic streets  by  the  erection  of  an  addition  to  a  building,  and  to 
compel  the  removal  of  the  encroachment.  The  answer  put  in 
issue  the  right  of  the  plaintiff  to  maintain  the  action,  and  the 
question  whether  the  land,  upon  which  the  structure  was  to 
be  erected,  formed  a  part  of  the  public  street.  The  Kndings 
of-  the  trial  court  showed  that  the  south  line  of  the  street, 
(upon  which  tlie  encroachment  is  claimed  to  be  made),  has 
been  defined  and  located  for  more  than  fifty  years ;  that  a 
uniform  frontage  for  buildings  upon  that  line  had  existed 
during  all  of  that  time ;  that  the  street,  as  so  defined,  had  been 
used  by  the  public  and  had  been  kept  in  oi'der  by  the  village 
authorities ;  that  the  said  south  line  of  the  street  is  the  north 
line  of  the  defendant's  premises;  that  when,  in  1870,  the 
then  owners  of  the  defendants'  premises  moved  upon  them 
a  building,  it  was  located  by  placing  the  north  end  thereof 
along  the  south  line  of  the  street  as  defined  as  aforesaid ; 
that  in  March,  1899,  certain  of  the  defendants  laid  fonnda- 
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tions  and  erected  upon  them  a  wooden  building,  which 
extended  into  and  upon  tlie  street  some  ten  feet ;  that,  imme- 
diately after  the  excavation  for  the  foundations  had  been 
begun,  the  ijlaintiflPe  board  of  trustees  passed  a  resolut'on,  which 
forbade  tlie  defendants  to  erect,  or  to  maintain,  buildings, 
which  encroached  upon  the  public  street,  and  threatened  legal 
proceedings,  should  they  continue  with  their  building  opera- 
tions ;  that  notice  was  served  upon  the  defendants  by  the 
trustees  to  remove  the  excavation  and  to  restore  tlie  street  to 
its  former  condition,  within  ten  days,  and  that  they  refused  to 
comply  and  continued  their  ])uilding  to  its  completion.  Judg- 
ment was  awarded  to  the  plaintiff,  restraining  the  defendants 
from  continuing  their  encroachment  upon  the  street  and  com- 
pelling the  removal  of  the  building.  This  judgment  was 
unanimously  affirmed  by  the  Appellate  Division  and,  as  the 
boundary  lines  of  the  public  street  and  the  encroachment  by 
the  defendants  were  questions  of  fact,  this  appeal  of  the 
defendants  brings  nothing  up  for  review  in  this  court;  except 
the  sufficiency  of  the  findings  to  support  the  judgment  and 
any  error  of  the  trial  court  in  ruling  upon  the  admission,  or 
the  rejection,  of  evidence.  The  findings  are  sufficient  for  the 
judgment.  The  learned  Appellate  Division,  in  determining 
the  appeal  of  the  defendants,  did  not  see  fit  to  express  its 
views;  although  one  of  the  questions  pi^esented,  from. its  pub- 
lic interest,  because  involving  a  construction  of  tlie  Village 
Law,  would  seenri  to  have  been  of  sufficient  importance  to 
have  warranted  an  opinion. 

A  ruling,  to  which  exception  was  taken  and  which  is  now 
argued  to  have  l)een  erroneous,  related  to  a  deed  and  to  a 
map  referred  to  therein,  which  were  offered  by  the  plaintiff. 
They  were  offered  in  order  to  identify  the  defendant's  prem- 
ises* and  the  practical  location  of  the  southerly  street  line  in 
question,  and  they  were  admitted  over  the  objection  of  the 
defendants.  The  deed  was  by  Josiah  Stevens  to  the  presi- 
dent and  directors  of  the  Chenango  turnpike,  in  1806,  and  it 
conveyed  certain  lands  in  the  village.  It  referred,  in  descrip- 
tion, to  a  map  of  a  portion  of  the  village,  attached  thereto. 
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Both  were  placed  on  record  in  the  clerk's  oflSce  and  thej  have 
been  referred  to  in  the  findings  made  by  the  trial  conrt.  The 
objection  to  the  introduction  of  this  map  appears  to  consist  in 
the  contention  that  it  does  not  disclose  the  width  of  this 
street ;  that  Stevens  was  not  the  owner  of  the  premises  at  the 
time  and  that  he  conld  not,  and  did  not  intend  to,  make 
thereby  a  dedication,  or  location  of  the  street.  I  think  that 
there  was  no  error  in  receiving  these  documents  in  evidence. 
The  street  had  existed  for  many  years  and  had  been  used  as 
Buch  by  the  public.  The  extent  of  that  user  and  the  recog- 
nized boundary  lines  of  the  street  were  matters  to  be  estab- 
lished by  all  relevant  facts.  Stevens  appears  to  have  been  a 
large  property  owner  and  to  have  interested  himself  in  the 
promotion  of  the  interests  of  the  village,  as  we  read  in  this 
deed  to  the  turnpike  company.  Some  of  his  transactions  in 
real  estate  seem  to  have  been  necessary  to  the  defendants' 
chain  of  title ;  for  they  put  in  evidence  deeds  by  him  in  1805 
and  1806.  The  very  deed  and  map,  whose  introduction 
in  evidence  is  complained  of  as  an  error  of  the  trial  court, 
were  dated  three  days  before  one  of  his  deeds,  which  the 
defendants  put  in  evidence  as  relevant  to  the  proof  of  their 
own  title.  In  subsequent  deeds,  made  in  1839  and  1844, 
and  by  which  defendants'  title  is  traced,  Stevens'  map  is 
referred  to  for  description,  or  designation.  I  think*  it  was 
adniissible  as  evidence  showing,  or  tending  to  show,  the 
accepted  l>elief  of  the  community  as  to  the  lines  of  the  roads 
and  properties  described.  It  was  an  item  of  evidence,  which, 
as  the  controversy  was  over  an  ancient  matter,  was  properly 
receivable  in  explanation  of  the  situation  and  to  aid  in  show- 
ing the  public  and  general  rights.  (See  1  Greenl.  Evid. 
§  139.)  It  contributed,  legitimately,  to  the  body  of  evidence 
upon  the  subject  of  the  extent  of  the  street  and  of  the  user; 
from  which  the  trial  court  might  reach  a  determination. 

The  only  other  question,  raised  by  exception  and  which 
demands  consideration,  i^elates  to  the  right  of  the  plaintiff  to 
maintain  an  action  for  equitable  relief.  It  is  an  important 
one ;  because,  if  the  contention  of  the  appellants  is  right  and 
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a  village  cannot  have  the  equitable  relief  of  a  mandatory 
injunction,  to  restrain  an  encroachment  upon  the  public  street 
and  to  compel  tlie  removal  of  the  structure  which  encroaches, 
then  it  is  denied  that  measure  of  relief  to  which,  in  my  opin- 
ion, a  fair  construction  of  the  Village  Law  entitles  it.  The 
trial  court  found  the  structure  to  be  an  obstruction  and  a  nui- 
sance, and  rightly  so ;  for  that  amounts  in  law  to  a  public  nui- 
sance, which  ol)structs  the  public  highway.  ( Wake7na7i  v. 
Wilbur,  147  N.  Y.  057,  663.)  The  argument  of  the  appel- 
lant is  that  the  Village  Law  of  1897  does  not  expressly 
confer  the  power  upon  a  village  to  maintain  such  an  action, 
and  that  it  is  confined  to  the  enacting  of  ordinances  and 
the  enforcement  thereof  by  means  of  penalties.  With  respect 
to  the  ordinary  administration  of  purely  village  affairs,  that 
may  be  true;  but  that  it  is  true  where  the  act  sought  to  l)e 
restrained  affects  the  public  highways  and  is  a  nuisance,  I  am 
not  convinced.  I  think,  as  a  general  rule,  that,  as  a  munici- 
pal corporation  possesses,  beyond  the  powers  specifically  con- 
ferred upon  it,  such  as  are  necessarily  incidental,  or  which  are 
essential,  to  the  object  of  its  existence,  it  may  have  the  implied 
right  to  resort  to  a  court  of  equity  to  protect  the  public  and 
general  rights,  when  menaced  by  an  act  which  amounts  to  a 
public  nuisance.  But  however  that  may  l)e,  it  is  true  here 
that  the  right  to  maintain  such  an  action  is  to  be  implied  from 
the  Highway  Law  of  the  state.  (Chap.  568,  Laws  of  1890.) 
The  plaintiff  was,  originally,  incorporated  under  a  special 
statute,  passed  in  1808,  and  was  reincorporated  under  the  Gen- 
eral Village  Law,  passed  in  1892.  That  law  was  amended  in 
1897,  (Chap.  414,  Laws  of  1897),  and  there  is  no  provision 
relative  to  the  general  law  of  highways ;  although  it  contains 
provisions  relating  to  the  administration  of  village  streets. 
Section  89  of  the  Village  Law  empowers  the  trustees  of  the 
village  to  enact  ordinances  "  to  regulate  or  prevent  incumber- 
ing the  streets  or  public  grounds  with  any  material  what- 
ever, or  any  encroachment  or  projection  in,  over,  or  upon  any 
of  the  streets  or  public  grounds,  or  any  excavations  immedi- 
ately adjacent  thereto."  Section  141  constitutes  the  village 
11 
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a  ^'separate  liighway  district"  and  declares  tliat  "  the  streets 
and  public  grounds  of  a  village  *  *  *  are  under  the 
exclusive  control  and  supervision  of  the  board  of  trustees." 
Now,  if  power  is  conferred  upon  the  trustees  to  legislate  upon 
the  subject  of  the  public  streets  and  grounds,  how  can  it  be 
correctly  said  that  the  municipality  is  deprived  of  the  inci- 
dental power  to  restrain  a  public  nuisance  and  to  conserve  the 
public  rights  by  application  to  a  court  of  equity  i  I  agree 
with  the  argument  of  the  counsel  for  the  respondent  that  the 
General  Highway  Law  applies  to  villages,  where  it  is  not 
modified  by  the  provisions  of  the  Village  Law.  Section  15  of 
the  Highway  Law  confers  the  right  upon  highway  commis- 
sioners to  maintain  such  an  action  in  the  name  of  the  town ; 
but  the  Village  Law  creates  for  the  village  a  "  separate  high- 
way district,"  with  exclusive  control  in  the  board  of  trustees 
over  the  streets.  That  provision  carries  with  it,  by  necessary 
implication,  the  right  pos£[essed  by  the  highway  commissioners 
of  towns  to  maintain  an  action  to  restrain,  and  to  remove, 
obstructions.  Nothing  in  the  Village  Law  negatives  the 
implication  and  its  provisions  justify  the  assertion  that,  so  far 
as  the  village  is  made  a  separate  highway  district,  within  the 
control  and  supervision  of  its  trustees,  they  possess  the  right 
to  exercise,  in  relation  thereto,  such  functions  and  dudes  as 
highway  commissioners  of  towns  may  exercise,  save  so  far  as 
the  Village  Law  may  prescribe  to  the  contrary.  In  other 
words,  the  Village  Law,  as  to  highways  within  its  limits,  modi- 
fies the  General  Highway  Law  and  leaves  to  the  village  authori- 
ties the  exercise  of  such  necessarily  incidental  powers,  as,  in 
the  case  of  town  highways,  were  conferred  upon  the  town 
commissioners.  That  is  a  harmonization  of  the  Highway  Law 
with  the  Village  Law,  which  is  sensible  and  logical. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment, 
with  costs. 

Cullent,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Werner,  J  J. 
(and  Vann,  J.,  in  result),  concur. 

Judgment  affirmed. 
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William  L.  Misner,  Respondent,  v.  William  H.  Strong 
et  al.,  Appellants. 

1.  Contract — Verbal  Agreement  to  Lend  Credit.  Tlie  perform- 
ance of  a  verbal  agreement  that  if  the  promisee  would  lend  his  credit 
and  help  negotiate  a  loan,  he  should  have  a  third  interest  in  an  unfinished 
vessel,  vests  title  in  him  to  such  interest. 

2.  When  Equity  Has  Jurisdiction  to  Determine  Ownership  of 
Personal  Property  in  an  Action  for  an  Accounting.  A  court  of 
equity  has  jurisdiction  of  an  action  by  the  owner  of  an  undivided  one- 
third  interest  in  a  vessel  for  an  accounting  of  its  profits;  and  where  his 
title  to  the  vessel  is  disputed,  to  determine  the  question  of  ownership 
and  then  proceed  with  the  accounting. 

3.  Evidence  —  When  Testimony  of  Compromise  Offer  Is  Harm- 
less. In  sucli  an  action  the  reception  in  evidence  of  an  admission  by  one 
of  the  defendants,  for  the  purpose  of  a  compromise,  that  he  had  ofTered 
a  one-fifth  interest  in  the  vessel,  assuming  it  to  have  been  erroneous,  is 
harmless  where  he  subsequently  testified  on  the  trial  to  the  same  effect 
and  the  referee  did  not  follow  the  admission  in  his  findings,  but  found  a 
different  interest  depending  wholly  upon  other  evidence. 

Muner  v.  Strong,  88  App.  Div.  621,  affirmed. 

(Argued  January  18,  1905;  decided  March  14,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  tlie  fourth  judicial  department,  entered 
November  27, 1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as,  material, 
are  stated  in  the  opinion. 

John  B,  Richards  and  Harvey  L.  Brown  for  appellants. 
There  is  no  evidence  to  support  the  alleged  agreement  to  the 
effect  that  if  the  plaintiff  procured  a  loan  of  the  sum  of 
$5,000,  which  could  be  used  for  the  purpose  of  completing  the 
repair  of  and  rebuilding  the  vessel,  the  defendant  William  H. 
Strong  would  convey  and  set  over  unto  the  said  plaintiff, 
William  L.  Misner,  an  undivided  one-third  interest  in  the  said 
vessel.  (1  Pars,  on  Cont.  [8th  ed.]  475  ;  Justice  v.  Lang^  42 
N.  Y.  493 ;  Stoddart  v.  Hart,  23  N.  Y.  556 ;  Garner  v. 
Birdj  57  Barb.  277 ;  Herrick  v.  Starhweathei\  54  Hun,  532; 
Curtis  V.  Gibbsy  7  Misc.  Rep.  590 ;  Crotise  v.  Frothingham^ 
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97  N.  Y.  106;  Kai'ser  v.  Arnold,  16  N.  Y.  S.  R.  105; 
Shakespeare  v.  Markham,  72  N.  Y.  400 ;  Prince  v.  TTa^, 
L.  R.  [20  Eq.]  492  ;  Roberta  v.  .^m^A,  4  H.  &  N.  315.)  The 
alleged  agreement  was  never  consammated.  Tlie  legal  status 
of  ownership  can  only  be  deducible  from  facts  proven,  and 
the  preliminary  facts  upon  which  it  is  dependent  must  be 
proven  and  found  before  that  conclusion  follows.  {Scqfield  v. 
Whitelegge,  49  N.  Y.  259 ;  Sheridan  v.  JackRon,  72  N.  Y.  170 ; 
Adams  v.  IloUey,  12  How.  Pr.  336 ;  Thoiaas  v.  Des7noiid^  12 
How.  Pr.  321 ;  Queen  City  Bank  v.  Hudson,  8  App.  Div.  27 ; 
Brackett  v.  Barney,  28  N.  Y.  333 ;  KocUer  v.  Hughes,  148 
N.  Y.  507;  Ten  Eyck  v.  Whitheck,  156  N.  Y.  341.)  Even 
in  equity  this  action  cannot  be  maintained  to  compel  Strong 
to  carry  out  the  alleged  agreement  to  give  Misner  a  third  and 
for  an  accounting  against  him  and  his  grantees  for  the  earn- 
ings of  the  boat  in  the  interim.  Courts  will  not  r48ually 
enforce  specifically  a  parol  conti-act  or  one  for  the  sale  of  i>ei^ 
sonal  property,  but  leave  the  suitor  to  his  action  at  law. 
(3  Pars,  on  Cont.  364.)  The  contract  must  be  definite  and 
certain.  {Shakespeare  v.  Markham,  72  N.  Y.  400 ;  Stanton  v. 
Miller,  58  N.  Y.  192  ;  Crouse  v.  Frothingham,  99  N.  Y.  306 ; 
Fry  on  Spec.  Perf .  §§  48,  203, 229  ;  Taylor  v.  Partington,  7 
De  G.,  M.  &  G.  328 ;  1  Foublanque's  Eq.  ch.  3 ;  Maher  v. 
Oarry,  3  App.  Div.  480 ;  CrosdaU  v.  Lanigan,  129  N.  Y. 
604.)  There  must  be  mutuality.  In  other  words,  in  a  case 
where  defendant  could  not  enforce  specific  performance 
against  the  plaintiff  the  latter  has  no  such  remedy  against 
the  defendant.  (Add.  on  Cont.  §  182 ;  Fry  on  Spec.  Perf. 
§§  286,  287 ;  Adams  Eq.  82, 193 ;  2  Story's  Eq.  Juris.  §  723; 
Marble  Co.  v.  Ripley,  10  Wall.  339,  358,  359.)  Equity 
will  not  aid  a  suitor  where  the  contract  he  seeks  to  enforce 
is  hard,  inequitable,  or  where  the  consideration  is  grossly 
inadequate.  (Mattliews  v.  Tenoilliger,  3  Barb.  50;  Cuff 
V.  Borland,  55  Barb.  481 ;  Margraf  v.  Muir,  57  N.  Y. 
155  ;  Burling  v*  King,  66  Barb.  633 ;  Trustees  of  Columbia 
College  v.  Thaclier,  87  N.  Y.  311 ;  Mil^s  v.  D.  F.  cfe  L  Co., 
125  N.  Y.  294;  Stokes  v.  Stokes,  155  N.  Y.  590.)    It  was 
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error  to  admit  evidence  of  the  offer  of  compromise  made  by 
Strong  and  Madden  at  the  meeting  in  Jackson's  office. 
{Slingerlandy.  Norton^  58  Hun,  678 ;  Tennant  v.  Dudley, 
144  N.  Y.  604 ;  Siaith  v.  Satterlee,  130  N.  Y.  677 ;  Payne 
V.  F.  S.  S.,  etc.y  H.  Co.,  8  J.  &  S.  8 ;  Doyle  v.  Levy,  89  Hun, 
380  ;  Williams  v.  Thorp,  8  Cow.  201.) 

Moses  Shire  for  respondent.  This  action  was  properly 
brought.  It  is  an  equitable  action  to  liave  an  adjudication  as 
to  the  interest  of  the  plaintiff  and  the  defendants  in  the  ves- 
sel in  question  and  for  an  accounting  between  tlie  parties  of 
the  vessel's  earnings.  {Andrews  v.  Betts,  8  Hun,  322 ; 
Dyckinan  v.  Valiente,  42  N.  Y.  549 ;  Sta7*itiok  v.  F.  Z.  cfe 
T,  Co.,  28  App.  Div.  272.)  No  error  was  committed  in  the 
admission  of  evidence.     {Sweet  v.  Henry,  175  N.  Y.  268.) 

Yann,  J.  The  case  made  by  the  complaint  was  that  on 
the  24th  of  March,  1899,  the  plaintiff  and  two  of  the  defend- 
ants owned  a  steamer  called  the  *'  K.  K.  Fairbanks,"  as  ten- 
ants in  common,  each  owning  a  third  thereof;  that  during  the 
season  of  navigation  of  1899  said  steamer,  then  called  the 
"  Eliza  H.  Strong,"  under  the  management  of  one  of  the 
defendants  earned  large  sums  of  money ;  that  the  defendants 
not  only  refused  to  account  to  the  plaintiff  therefor,  but  denied 
that  he  was  the  owner  of  any  interest  in  the  vessel  or  that  he 
was  entitled  to  any  part  of  the  moneys  earned  by  her.  The 
relief  demanded  was  that  the  plaintiff  be  adjudged  the  owner 
of  an  undivided  third  of  the  vessel ;  that  an  accounting  be 
had  between  him  and  the  defendants ;  that  they  be  decreed 
to  pay  him  such  sum  as  should  be  found  due  by  reason  of  the 
earnings ;  that  the  vessel  be  sold  and  one-third  of  the  proceeds 
paid  to  the  plaintiff  and  the  balance  to  the  defendants  accord- 
ing to  their  respective  interests.  The  defendants  pleaded  in 
substance  a  general  denial  and  made  no  demand  for  affirma- 
tive relief. 

The  referee  found  that  from  and  after  the  24tli  of  March, 
1899,  the  plaintiff  was  the  owner  of  an  undivided  third  of  the 
vessel ;  that  during  the  season  of  navigation  of  1899  the  ves- 
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sel  earned  $27,363.63,  but  that  tlie  defendants  had  paid  out 
for  rebuilding  her,  running  expenses,  insurance,  etc.,  the  sura 
of  $35,050.31 ;  and  that  tlie  defendants  had  at  all  times 
refused  to  account  to  the  plaintiff  for  flie  moneys  so  earned. 
On  stating  the  accounts  between  the  parties  he  found  that  the 
plaintiff  was  indebted  to  the  defendants  to  the  extent  of  one- 
third  of  the  difference  between  the  receipts  and  disburse- 
ments, amounting  to  $2,562.23.  As  a  conclusion  of  law  he 
found  that  the  plaintiff  was  entitled  to  a  judgment  decreeing 
that  he  was  owner  of  an  undivided  third  of  the  vessel,  with 
costs.  The  plaintiff,  therefore,  had  judgment  establislung  his 
ownership.  He  also  had  an  accounting,  but,  as  the  balance 
was  against  him,  of  course,  he  could  recover  no  part  of  the 
earnings  as  they  were  all  expended  in  paying  for  the  vessel, 
the  expense  of  rebuilding,  running,  etc.  It  is  to  be  observed, 
however,  that  through  his  part  of  the  earnings  and  the  balance 
found  against  him,  he  has  been  required  to  pay  one-third  of 
the  entire  cost  of  the  vessel  and  of  all  expenditures  connected 
with  her. 

There  was  evidence  tending  to  show  thai  after  the  defend- 
ants, or  one  of  them,  had  purchased  the  hull  of  the  vessel, 
which  had  been  burned  to  the  water's  edge,  they  proceeded 
to  rebuild  her,  and  on  reaching  a  point  where  their  money 
and  credit  were  exhausted,  applied  to  the  plaintiff  for  relief. 
According  to  the  testimony  of  the  plaintiff,  corroborated  by 
that  of  other  witnesses,  a  verbal  agreement  was  thereupon 
made  that  if  he  would  lend  his  credit  to  the  extent  of  $5,000 
and  help  the  defendants  procure  a  loan  for  that  amount  they 
would  give  him  a  one-third  interest  in  the  vessel  and  that  the 
loan  should  be  paid  out  of  her  earnings  if  they  were  sufficient 
for  the  purpose.  On  March  2:ltli,  1899,  a  mortgage  on  the 
vessel  was  given  to  a  bank  to  secure  the  loan.  It  was  signed 
by  the  plaintiff  and  the  defendants  and  recited  that  they  were 
the  sole  owners  of  the  vessel.  A  written  proposal  for  the 
loan  signed  by  the  plaintiff  and  the  defendants  stated  that 
they  were  rebuilding  the  boat  and  that  the  money  was  needed 
to  complete  her.     She  was  insured  in  the  name  of  the  plain- 
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tiff  and  defendants  jointly,  and  contracts  were  made  in 
their  names  for  finisliing  her.  The  plaintiff  mortgaged  liis 
individual  real  estate  to  secure  the  loan  and  tlie  bills  for  mate- 
rials and  labor  were*paid  by  the  checks  of  the  plaintiff  out  of 
the  proceeds  of  the  loan.  On  the  26th  of  May,  1899,  the 
defendant  Strong,  who  then  appears  to  have  owned  all  of  the 
vessel  except  the  part  owned  by  the  plaintiff,  executed  a  bill 
of  sale  to  the  plaintiff  of  an  undivided  fourth  of  the  vessel 
and  filed  it  for  record  in  the  United  States  Custom  House  at 
Buffalo.  This,  however,  was  without  the  knowledge  or  con- 
sent of  the  plaintiff  who  never  accepted  it,  as  he  claimed  he 
was  entitled  to  a  one-third  interest.  After  March  24th,  1899, 
the  plaintiff  spent  a  large  part  of  his  time  in  working  on  the 
vessel,  until  she  was  finished. 

There  was  other  evidence  to  8upi>ort  the  theory  of  the 
plaintiff,  and  there  was  evidence  introduced  by  the  defendants 
to  support  the  theory  that  they  were  the  sole  owners.  The 
referee,  upon  sufficient  evidence,  found  in  favor  of  the  plain- 
tiff and  the  Appellate  Division  affirmed  his  judgment,  all  of 
tho  justices  apparently  being  of  the  opinion  that  the  action 
was  well  brought  and  well  decided,  but  one  of  them  dissented 
upon  the  ground  that  the  referee  erred  in  a  ruling  relating  to 
evidence. 

A  court  of  equity  has  jurisdiction  of  an  action  for  an 
accounting  and  to  establish  the  facts  which  entitle  a  party  to 
that  relief.  If  the  plaintiff  owned  an  intci-est  in  the  vessel  as 
a  tenant  in  common  he  had  a  right  *'  to  an  account  of  all  the 
earnings  and  profits  of  the  ship  by  all  the  part-owners."  (Story 
on  Partnerahip,  §  449.)  "  Cases  of  account  *  *  *  between 
part-owners  of  ships  and  between  owners  of  ships  and  th^ 
mastere  fall  under  the  like  considerations.  They  all  involve 
peculiar  agencies,  like  those  of  bailiffs,  or  managers  of  prop- 
erty, and  require  the  same  operative  power  of  discovery  and 
the  same  interposition  of  equity.  Indeed,  in  all  cases  of  such 
joint  interests,  where  one  i>arty  receives  all  the  profits,  he  is 
bound  to  account  to  the  other  parties  in  interest  for  their 
respective  shares,  deducting  the  proper  charges  and  expenses." 
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(1  Story's  Eq.Jur.  §  466,  citing  Abbott  on  Shipping,  B.  1,  ch. 
3,  §§4,  10,  11,  12;  Uoddififfton  v.  JIalletty  1  Ves.  Sr.  497; 
Ex  parte  Voung^  2  Ves.  &  Beam.  242;  Drary  v.  Drury^  1 
Ch.  Rep.  49 ;  StreUy  v.  Winsori^  1  Vorn.  297 ;  Pidteiiey  v. 
Warren,  6  Ves.  73,  78;  Field  v.  Craig,  8  Allen,  357.)  As 
the  right  of  the  plaintiff  to  an  accounting  was  denied  by  the 
answer,  upon  the  ground  that  he  was  not  a  part  owner,  the  first 
duty  of  the  referee  was  to  settle  the  question  of  ownersliip  and 
then  proceed  with  the  accounting.  (Id. ;  Dychiian  v.  Vali- 
enU,  42  N.  Y.  549 ;  Miunford  v.  NicoU,  20  J.  R.  611 ; 
Poineroy's  Eq.  Jur.  §§  186,  1391,  1421.) 

The  verbal  agreement  that  if  the  plaintiff  would  lend  his 
credit  and  help  negotiate  a  loan  for  $5,000  he  should  have  a 
third  interest  in  the  vessel,  was  performed  by  him,  and  such 
])erforniance  vested  title  in  him,  which  was  recognized  by  the 
defendants  for  a  while,  but  repudiated  when  they  thought  he 
had  received  too  much.  The  vessel  was  neither  enrolled  nor 
in  the  water,  but  was  upon  stocks  and  in  process  of  i-ecun- 
struction  when  the  agreement  was  made  and  carried  into 
effect.  She  then  had  no  record  under  the  shipping  laws,  for 
she  had  been  destoyed,  except  as  to  her  huli^  and  required  a 
new  enroll.nent,  which,  U)K)n  completion,  she  received,  as  well 
as  a  new  name.  Under  these  circumstances  tlicre  was  no 
necessity  for  a  wiitten  tmnsfer  of  title,  as  she  was  not  in 
existence  as  a  completed  vessel  capable  of  enrolhnent.  An 
unfinished  vessel  can  be  transferred  by  verbal  agreement  and 
the  full  performance  thereof,  the  same  as  any  other  chattel  or 
tangible  article  of  i>ei*8onal  proj^rty.  The  Statute  of  Frauds 
was  not  available  as  a  defense  because  it  wtis  not  pleaded. 
{Crane  v,  Powell,  139  X.  Y.  379.)  Moreover,  the  plaintiff  was 
in  the  position  of  a  pui*chaser  who  had  paid  the  whole  of  the 
purchase  money  down,  for  he  did  all  that  the  contract  required 
as  the  entire  consideration  on  his  part.  lie  was  not  to  pay 
money  for  his  share  of  the  vessel,  but  was  to  do  a  certain  act 
and  he  did  it.  The  statute  is  satisfied  by  money  paid  or 
money's  worth  received  in  payment.  Its  object  is  "  to  have 
something  pass  between  the  parties  besides  mere  words,  and. 


1905.]  MisNKR  V.  Strong.  169 

N.  Y.  Rep.]  Opinion  of  the  CJourt,  per  Vann.  J. 

hence,  to  coustitute  a  payment  of  pnrchase  money  within  tlie 
spirit  of  the  provision,  the  buyer  must  part  with  something  of 
value  by  way  of  consideration."  {Artcher  v.  Zeh^  5  Hill,  200.) 
Assuming  that  the  referee  erred  in  receiving  evidence  of 
a  conversation  between  the  plaintiff  and  defendants  during 
an  effort  to  compose  their  differences,  wo  think  that  the 
error  did  no  harm  under  the  circumstances.  The  evidence 
objected  to  was  that  at  an  interview  between  the  parties,  dur- 
ing which  a  compromise  was  discussed,  the  plaintiff  asked 
what  interest  they  intended  to  give  him,  and  tlie  answer  was 
one-fifth.  The  plaintiff  said  the  agreement  was  one-third  and 
the  defendants  said  that  was  too  much.  As  the  trial  was  before 
a  referee,  in  effect  sitting  as  a  chancellor,  the  liberal  rule  that 
prevails  in  courts  of  equity  should  be  applied  if  the  facts  will 
permit.  {Sweet  v.  Henry ^  176  N.  Y.  268.)  The  evidence 
simply  tended  to  prove  that  the  defendants  had  stated  in  pri- 
vate convei"sation  when  a  compromise  was  expected,  what  they 
subsequently  stated  as  witnesses  at  the  trial.  When  Mrs.  Mis- 
ner,  the  wife  of  the  plaintiff  and  sister  of  the  defendant 
Strong,  was  upon  the  stand  she  testified  to  various  admissions 
made  by  him  to  her.  She  said  that  on  one  occasion  when  they 
were  looking  at  the  boat  she  remarked,  '*  Will,  Ma  keeps  ask- 
ing what  interest  we  are  to  get  in  the  boat ;  have  you  told 
her  ?  Don't  she  know  \ "  He  said,  "  Well,  we  had  talked  it 
over  and  decided  they  all  thought  a  sixth  would  be  enough 
for  him  but  I  thought  as  he  had  been  a  good  fellow,  I  would 
give  him  a  fifth."  She  said,  "  Well,  'you  better  do  as  you 
agi-eed,"  and  he  made  no  reply.  When  Mr.  Strong  was  on 
the  stand,  referring  to  this  conversation  he  repeated  it  in  sub- 
stance as  Mrs.  Misner  had  given  it  except  that  he  denied  her 
last  remark,  to  wit,  '*Well,  you  better  do  as  you  agreed." 
The  evidence  objected  to,  therefore,  simply  anticipated  what 
the  defendants  admitte<l  when  the  case  was  with  them.  In 
view  of  this  and  other  evidence  to  the  same  effect  and  of  the 
fact  that  Mr.  Strong  on  May  tenth,  1899,  executed  a  bill  of 
sale  to  the  plaintiff  for  an  undivided  fourth  interest  in  the  boat 
and  filed  it  in  the  custom  house,  we  think  the  testimony  of 
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ail  admission,  even  for  the  purpose  of  a  compromise,  that  he 
had  offered  one-fifth  of  tlie  vessel  to  the  plaintiff  who  insisted 
on  a  third,  could  have  had  no  material  bearing  on  the  result. 
The  referee  did  not  follow  the  admission  in  his  findings  but 
found  a  different  interest  which  depended  wholly  upon  other 
evidence. 

I  find  no  reversible  error  in  the  record  and  think  that  the 
judgment  should  be  afiSrmed,  with  costs. 

O'Brien,  J.  (dissenting).  The  plaintiff  has  recovered  a 
judgment  in  this  case  which  seems  to  be  somewhat  of  an 
anomaly.  It  is  not  easy  to  discover  the  exact  principle  upon 
which  it  rests,  or  the  department  of  law  or  equity  to  which  it 
is  supposed  to  belong.  One  thing  is  quite  clear  and  that  is 
that  it  is  not  an  action  at  law,  but  a  suit  in  equity  of  some 
kind  or  character,  but  the  particular  branch  of  equity  juris- 
prudence to  which  it  is  supposed  to  belong  is  not  at  all  clear. 
Perhaps  the  only  way  to  arrive  at  any  conclusion  on  that  ques- 
tion is  by  a  process  of  exclusion.  Clearly  it  is  not  a  partner- 
ship action  and  no  element  of  partnership  is  involved  or  any 
principle  of  the  law  of  partnership.  It  is  not  an  action  for 
the  partition  of  personal  property,  since  no  relief  of  that  kind 
was  asked  or  awarded.  It  is  not  an  action  for  the  specific  per- 
formance of  any  executory  contract,  since  no  relief  of  that 
kip.d  was  asked  or  granted,  and  the  facts  alleged  would  not 
justify  a  judgment  of  that  cliaracter. 

The  subject-matter  of  the  controversy  is  a  boat  or  small 
steamer  engaged  in  the  navigation  of  the  great  lakes  in  the 
season  of  1S99,  and  its  home  and  record  title  is  at  the  port  of 
Buffalo.  The  plaintiff  alleges  that  on  and  ])rior  to  the  24th 
of  March,  1899,  lie  was  the  owner  of  a  one-tiiird  part  of  this 
steamer  or  vessel,  the  defendants  owning  the  other  two-thirds. 
The  principal  relief  demanded  in  tlie  complaint  is  that  it  be 
adjudged  and  decreed  that  the  plaintiff  is  the  owner  of  an 
undivided  one-third  part  of  the  vessel.  The  only  relief 
granted  in  the  decision  of  the  learned  referee  who  tried  the 
cause  was  that  the  plaintiff  was  entitled  to  a  judgment  decree- 
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ing  that  lie  is  the  owner  of  an  undivided  one-third  of  the 
vessel. 

It  appears  from  an  inspection  of  the  pleadings  and  decision 
of  the  court  that  this  was  an  action  in  equity  to  procure  a 
judgment  to  the  effect  that  the  plaintiff  was  the  owner  of  a 
particular  article  of  peraonal  property,  to  wit,  a  vessel  navi- 
gating the  lakes.  Neither  the  complaint  nor  the  findings  dis- 
close just  how  the  plaintiff  acquired  an  interest  in  the  vessel. 
The  complaint  simply  alleges  that  he  had  an  interest  or 
ownership  of  one-third  of  the  property  and  the  plaintiff  prays 
a  judgment  of  the  court  that  it  be  decreed  that  he  dctuaUy 
has  such  interesL  Disputes  as  to  the  title  to  personal  prop- 
erty do  not  ordinarily  come  within  the  jurisdiction  of  equity. 
If  the  plaintiff  actually  owned  and  had  title  to  a  one-third 
part  of  the  vessel,  he  iiad  a  remedy  at  law  for  the  assertion  of 
his  right,  but  I  am  not  aware  of  any  principle  of  equity  by 
which  a  party  claiming  to  bo  the  owner  of  some  interest  in  an 
aiticle  of  personal  property  can  have  that  question  tried  by  a 
court  of  equity.  Ordinarily  that  is  a  question  that  is  triable 
by  jury.  If,  on  the  other  hand,  the  plaintiff  simply  held  an 
executory  contract  for  the  sale  to  him  of  a  tiiird  interest,  it  is 
not  very  clear  that  a  resort  can  be  had  to  equity  for  a  viola- 
tion of  the  contract.  The  breach  of  an  executory  contract  to 
sell  a  vessel  is  the  8ul>ject  of  an  action  at  law  for  damages  just 
the  same  as  in  the  case  of  an  executory  sale  of  any  other  arti- 
cle of  personal  property.  In  this  case  it  will  be  seen  that  the 
plaintiff  alleges  that  he  is  the  owner  of  the  interest  described 
and  he  demands  that  a  court  of  equity  adjudge  that  his  claim 
Vi  that  respect  is  true. 

The  findings  of  the  referee  will  throw  some  light  on  the 
real  character  and  purpose  of  the  action.  It  was  found  that 
"  Thereupon  the  defendant  William  H.  Strong  entered  into 
an  agreement  with  the  said  plaintiff,  William  L.  Misner, 
whereby  the  defendant  William  II.  Strong  promised  and 
agreed  that  if  the  plaintiff  procured  a  loan  of  the  sum  of  Five 
Thousand  Dollars  which  Ci)uld  be  used  for  the  purpose  of 
completing  the  repair  of  and  rebuilding  the  said  vessel,  the 
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defendant  William  II.  Strong  wovld  convei/  and  set  over 
unto  the  plaintiff,  William  L.  Misner,  an  undivided  one-third 
interest  in  the  said  vessel."  Now  this  is  clearly  a  finding  of 
an  executory  contract  between  the  parties  founded  upon 
mutual  promises.  That  is,  the  plaintiff  was  to  negotiate  a 
loan,  and  the  defendant  was  then  to  convey  a  one-third  inter- 
est in  the  vessel.  The  remedy  for  a  breach  of  such  a  contract 
is  not  a  suit  in  equity,  but  an  action  at  law  for  damages.  It 
was  then  found  by  the  learned  referee  that  the  plaintiff  did 
negotiate  the  loan  and  the  conclusion  seems  to  be  that  the 
defendant  violated  his  contract  and  failed  to  convey  as  he  had 
promised  to  do.  The  referee  then  made  other  findings  to  the 
effect  that  the  defendant  Strong  procured  the  vessel  to  be 
enrolled  in  his  own  name  and  assumed  to  be  the  sole  owner, 
transferring  certain  interests  specifically  to  other  parties  than 
the  plaintiff. 

I  have  been  unable  to  find  any  case  or  to  discover  any 
principle  of  equity  that  would  justify  the  plaintiff,  upon 
the  tacts  of  this  case,  in  appealing  to  a  court  of  equity  to 
determine  the  question  whether  by  virtue  of  the  agreement 
between  himself  and  the  defendant  Strong,  he  had  become 
the  owner  of  one-third  of  the  vessel.  Such  an  application  to 
a  court  of  equity  must  be  in  the  nature  of  an  experiment  to 
find  out  whether  a  party  owns  a  piece  of  personal  property 
whioli  he  alleges  in  his  complaint  that  he  does  own.  The 
decision  of  the  learned  court  below  was  not  unanimous,  and 
hence  the  inquiry  is  open  in  this  court  as  to  whether  the  judg- 
ment ordered  is  supported  by  the  facts  found,  and  as  to 
whether  the  facts  found  have  any  support  in  the  evidence. 
The  testimony  in  the  case  is  very  vague  and  uncertain  and  it 
discloses  practically  but  one  thing  and  that  is  that  there  were 
numerous  conversations  between  the  plaintiff  and  the  defend- 
ant Strong  with  refei^ence  to  a  project  which  simply  was  that 
the  plaintiff  should  furnish  a  certain  amount  of  money,  say 
$5,000,  and  therel)y  procure  an  interest  in  the  boat  He  did 
attempt  to  furnish  the  money,  but  was  not  able  to,  and  at 
the  end  of  tliese  negotiations,  all  verbal,  he  says  in  substance 
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that  it  was  finally  agreed  between  himself  and  the  defendant 
that  if  he  negotiated  a  loan  of  $5,000,  which  conld  be  avail- 
able for  use  in  finishing  tlie  vessel,  then  Jie  was  to  become  the 
owner  of  a  third  interest.  Just  how  a  party  can  acquire  the 
title  to  a  ship  at  sea  or  a  vessel  on  the  lakes  through  mere 
verbal  interviews,  however  numerous,  without  any  written 
transfer  from  the  owner,  any  delivery  of  the  vessel,  or  any 
acts  of  ownership  on  the  part  of  the  alleged  purchaser,  it  is 
quite  difficult  to  conceive,  even  if  the  plaintiff  carried  out  the 
verbal  bargain  which  he  claims  to  have  made.  But  he  did 
not.  He  never  did  negotiate  or  procure  the  loan.  The  loan 
was  negotiated  and  procured  by  a  man  by  the  name  of  Mul- 
hall  wljo  was  paid  $600  for  services  in  that  behalf.  All  that 
the  plaintiff  did  was  to  become  an  accommodation  party  to  a 
note  made  by  two  of  the  defendants  secured  by  a  mortgage 
on  the  vessel,  which  the  defendants  then  concededly  owned, 
and  also  to  mortgage  some  real  estate  which  the  plaintiff 
owned,  but  which  was  not  of  sufficient  value  to  enable  him  to 
raise  the  money  himself,  and  the  plaintiff^s  theory  of  this 
action  seems  to  be  that  inasmuch  as  he  signed  that  note  as  an 
accommodation  party  he  became  eo  instanti  the  owner  of  one- 
third  of  the  vessel.  It  is  not  claimed  that  he  ever  paid  a  dol- 
lar on  the  loan.  That  was  paid  by  the  defendants.  Possibly 
a  thousand  dollars  of  it  was  paid  out  of  the  earnings  of  the 
boat,  but  these  earnings  belonged  to  the  parties  who  owned 
the  boat  and  not  to  the  plaintiff.  So  the  case  comes  to  this, 
practically ;  on  the  plaintiffs  own  showing  he  says  that  the 
defendant  agreed  for  no  other  consideration  than  his  accom- 
modation signature  to  the  note,  that  he  should  have  a  third 
interest  in  a  piece  of  personal  property  worth  $30,000. 
If  the  plaintiff  ever  became  the  owner  of  any  interest 
in  the  boat,  it  must  have  been  at  the  moment  when  he 
signed  and  delivered  the  note  which  was  to  be  negoti- 
ated at  the  bank.  That  was  the  final  act  which  must  have 
vested  him  with  title  to  an  interest  in  this  piece  of  personal 
property.  There  is  no  other  act  disclosed  by  the  record 
upon  which  the  plaintiff  relies.     The  defendantB  deny  that 
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any  such  agreement  was  made  with  the  plaintiff.  It  is 
quite  evident  from  their  testimony  that  what  they  expected 
was  that  the  plaintiff  should  put  some  money  into  the  enter- 
prise, but  there  is  no  claim  made  that  he  ever  put  in  any 
money  of  his  own.  Tiie  five  thousand  dollars  were  advanced 
by  the  bank,  the  principal  security  being  tlie  vessel  which  was 
then  the  defendants^  own  property.  So  the  case  as  it  appears 
in  the  record  is  substantially  this:  The  plaintiff  claims  to 
have  procured  a  good  title  to  one-tliird  of  the  vessel  by  his 
signature  to  the  note  whicli  Muliiall  subsequently  negotiated 
at  a  bank  and  got  $500  of  the  proceeds  for  his  services.  But 
it  seems,  according  to  tiie  plaintiff^s  claim,  that  in  addition  to 
the  large  fee  that  was  paid  Mulhall,  he  was  to  receive  himself 
for  his  signature  to  the  paper  one-tiiird  of  a  piece  of  personal 
property  worth  $30,000.  If  this  is  the  case  as  disclosed  by 
the  pleadings,  the  proofs  and  the  findings,  and  clearly  it  is,  it 
would  seem  to  me  to  be  one  of  the  most  remarkable  finan- 
cial transactions  that  ever  was  presented  to  a  court  of  equity 
for  ratification  or  enforcement.  If  this  case  could  be  treated 
even  as  an  action  for  specific  performance,  it  is  safe  enough 
to  say  that  no  court  of  equity  would  ever  decree  specific  per- 
formance of  such  an  uncertain  and  unconscionable  bargain. 
On  the  plaintiff's  own  claim  he  got  title  to  one  third  of  this 
vessel  witiiout  having  paid  anytiiing  for  it  and  without  any 
writing  to  evidence  his  right.  The  whole  arrangement  dis- 
closed by  the  record  consists  in  a  series  of  loose  conversations 
either  in  the  street,  or  in  saloons  or  other  public  places  which, 
when  examined,  will  be  found  to  be  of  the  most  tentative 
character.  It  may  be  that  the  defendants  were  entirely  will- 
ing, and  in  fact  offered  to  give  the  plaintiff  an  interest  in  the 
boat  providing  he  advanced  the  $5,000,  but  that  they  ever 
offered  or  agreed,  after  paying  Muliiall  $500  for  his  services 
in  negotiating  the  note,  to  give  the  plaintiff  the  equivalent  of 
$10,000  for  his  signature  to  the  note  is  utterly  absurd  and 
incredible,  and  such  a  conclusion,  I  think,  has  no  fair  founda- 
tion in  the  evidence. 

But  quite  apart  from  this,  it  is  clear  from  the   finding 
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referred  to,  that  whatever  bargain  the  plaintiff  made  with  the 
defendants  with  respect  to  tliis  boat  was  wholly  executory 
and  based  upon  mutual  promises.  There  is  no  dispute  about 
the  fact  that  on  the  22d  of  November,  1898,  the  defendant 
Strong  purchased  with  his  own  money  the  Imll  of  a  vessel 
that  had  been  burned  to  or  near  the  water's  edge.  The  hull 
was  transferred  to  him  by  the  owners  through  a  written  bill 
of  sale  in  the  form  prescribed  by  the  statutes  of  the  United 
States  and  recorded  in  the  collector's  office  at  Buffalo.  This 
is  the  foundation  of  the  defendants'  title  to  the  boat  in  ques- 
tion. He  spent  the  following  winter  in  rebuilding  the  vessel, 
and  he  and  his  co-defendants  put  into  the  work  all  the  money 
that  they  had  or  they  could  raise  or  borrow,  which  was  several 
thousand  dollars  in  addition  to  what  he  paid  for  the  hull, 
which  was  $1,376.  These  facts  appear  in  the  record  and 
there  is  no  dispute  about  them.  The  repairs  and  rebuilding 
attached  to  the  hull  and  became  a  part  of  it.  They  simply 
constituted  accessions  to  the  defendants'  property.  In  March, 
1899,  the  boat  was  completed,  except  that  it  required  $5,000 
to  do  some  finishing  and  to  furnish  the  engines.  When  com- 
pleted it  was  a  steamer  220  feet  long,  with  compound  engines, 
and  was  rated  for  insurance  at  $30,000.  The  plaintiff  must 
certainly  show  that  in  some  way  known  to  the  law  he  became 
vested  with  the  title  to  one-third  of  this  boat  and  that  the 
defendants'  sole  ownership  was  divested  to  the  same  extent. 
The  question  is  how  was  this  accomplished  upon  the  facts 
disclosed  by  the  record?  How  was  the  executory  contract 
which  the  referee  found  converted  into  an  executed  con- 
tract of  owfiershij)  in  the  plaintiflE?  The  referee  has 
found  "that  the  plaintiff,  from  and  after  the  24th  day 
of  March,  1899,  was  the  owner  of  an  undivided  one-third 
of  the  said  vessel."  The  mind  is  at  once  directed  as  to 
what  took  place  or  happened  on  that  day  that  conferred 
title  to  one-third  of  the  vessel  upon  the  plaintiflE,  since  it  is 
only  "  from  and  after "  that  day  that  the  event  took  place. 
That  was  the  day  upon  which  the  five  thousand  dollar  note, 
signed  by  the  two  defendants  and  the  plaintiflE,  was  made. 
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On  that  day  he  became  an  accommodation  maker  of  the  note 
discounted  at  the  German  Bank  at  tiie  request  of  Mulhall,  and 
for  wliich  the  latter  was  paid  $500,  not  a  dollar  of  which  the 
plaintiff  was  ever  called  upon  to  pay.  It  is  quite  clear  that 
the  act  which,  in  the  opinion  of  the  courts  below,  changed 
the  title  of  this  vessel  by  vesting  a  one- third  interest  in  the 
plaintiff,  was  his  signature  to  the  note.  It  does  not  seem  to 
me  that  title  to  a  ship  or  vessel  can  he  acquired  in  that  way. 
If  the  plaintiff  rendered  any  services  in  or  about  the  i-epair  or 
rebuilding  of  the  boat,  he  is  entitled  to  recover  the  same  from 
the  owners  in  an  action  at  law.  But  he  is  not  entitled  to 
demand  that  a  court  of  equity  confer  upon  him  by  its  decree, 
as  it  has,  the  absolute  title  to  an  undivided  third  of  the  prop- 
erty. It  will  not  do  to  say  that  the  earnings  of  the  boat  were 
large  that  season,  and  that  the  defendants  ought  to  divide 
them  with  the  plaintiff.  The  earnings  belong  to  the  parties 
who  own  tlie  property,  and  unless  title  to  it,  or  some  part  of 
it,  was  transferred  to  and  vested  in  the  plaintiff,  he  has  no 
right  to  the  earnings. 

It  cannot  help  the  plaintiff  in  the  least  to  say  that  there  was 
an  accounting  of  the  earnings  of  the  boat.  Equity  has  juris- 
diction of  an  accounting  between  joint  owners  of  a  vessel. 
But  the  ditficnlty  in  this  case  is  that  there  is  no  proof  that  the 
plaintiff  ever  became  joint  owner,  unless  the  signature  to  the 
note  constituted  him  such,  and  that  contention  seems  to  me 
to  be  preposterous.  I  do  not  think  there  is  any  precedent  for 
the  plaintiff^s  appeal  to  a  court  of  equity  to  confirm  his  title 
to  the  vessel,  or  to  divest  the  title  of  the  defendants,  and  if 
there  was,  I  fail  to  find  any  fact  proven  or  found  in  the  record 
that  warrants  the  judgment. 

There  can  be  little  doubt  that  the  unexpectedly  large/  earn- 
ings of  the  boat  during  tlie  season  of  1899  stimulated  the  plain- 
tiffs present  claim.  If  there  had  been  no  earnings,  but,  on 
the  contrary,  a  loss,  it  is  not  near  so  certain  that  the  plaintiff 
would  assume  the  position  that  he  now  does.  It  is  still  more 
certain  that  no  court  would  ever  hold  him  liable  for  any  part 
of  the  loss  on  the  theory  that  he   was  a  joint  owner.     It 
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appears  that  at  one  time  he  threatened  to  libel  the  vessel  and 
Strong  testified  that  he  feared  that  another  boat  in  which  he 
had  an  interest  would  become  involved.  There  can  be  no 
doubt  that  the  latter  wanted  to  settle  the  plaintiff's  claim 
in  some  way  and  get  rid  of  it.  There  were  several  interviews 
between  the  parties  looking  to  that  end.  One  of  these  inter- 
views took  place  at  the  office  of  the  attorney  then  acting  for 
the  plaintiff  and  both  the  plaintiff  and  defendant  Strong  were 
present.  Concededly,  the  interview  was  for  the  purpose  of 
trying  to  settle  and  adjust  the  differences  between  them  and 
the  attempt  failed.  On  the  trial  the  plaintiff  and  the  attorney 
were  permitted  to  testify  to  what  was  said  by  the  defendant  at 
the  interview,  and,  among  other  things,  that  Strong  offered  to 
let  plaintiff  have  one-fifth  of  the  boat.  This  testimony  was 
objected  to  by  the  defendants'  counsel  on  the  ground,  among 
others,  that  such  offers  to  compromise  were  not  competent  and 
were  privileged,  but  the  objections  were  overruled  and  excep- 
tions taken.  The  defendants'  counsel,  after  the  testimony  was 
l)ut  into  the  case,  moved  to  strike  it  out,  but  the  motions  were 
denied  and  exceptions  taken.  It  seems  to  me  that  these  rul- 
ings are  fatal  to  the  judgment.  The  law  applicable  to  the 
question  was  clearly  stated  by  Judge  Bartle'it  in  Tennant  v. 
Dudley  (144  J^.  Y.  504)  as  follows:  "The  rule  is  well  set- 
tled that  no  advantage  can  be  taken  of  offers  made  by  way 
of  compromise ;  that  a  party  may,  with  impunity,  attempt  to 
buy  his  peace.  {Laurence  v.  Hopkins^  13  Johns.  28S ;  Mui^ 
ray  v.  Coster^  4  Cow.  635 ;  Willlayiu  v.  TJiarp^  8  id.  201 ;  Home 
Ins.  Co.  V.  Baltimo7*e  Warehouse  Co.,  93  U.  S.  527 ;  West 
V.  Smith,  101  id.  2G3-273 ;  Smith  v.  Satterlee,  130  N.  Y. 
<»77.) "  In  the  case  last  cited  an  attempt  was  made  to  persuade 
the  court  that  the  testimony  was  harmless,  but  the  court 
refused  to  overlook  the  objection  and  reversed  the  judgment. 
It  will  be  very  difficult  to  find  any  evidence  in  this  case  upon 
which  the  court  could  have  based  a  finding  to  the  effect  that 
the  plaintiff  had  acquired  or  become  vested  in  some  way  with 
a  one-third  interest  in  the  boat,  unless  great  weight  was  given 
to  the  offcra  of  the  defendant  to  compromise  the  dispute  at 
12 
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one-tifth,  and  hence  tlie  testiniony  cannot  be  regarded  other- 
wise than  as  prejudicial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Bartlett,  Haight  and  Werner,  J  J., 
concur  with  Yann,  J. ;  Gray,  J.,  concurs  in  result  with 
O'Brien,  J. 

Judgment  affirmed. 


Anna  Brady,  Appellant,  v.  Louise  J.  Smith,  Kespondent, 
Impleaded  with  Others. 

Deed  — When  Reservation  of  "  All  Mikes  and  Minerals"  Does 
Not  Include  Limestone.  An  exception  and  reservation  to  the  grantor 
and  his  heirs,  in  a  deed  of  land  largely  covered  with  limestone  or  granite 
ledges  rising  above  the  natural  surface,  of  "all  mines  and  minerals  which 
may  be  found  on  the  above  piece  of  land,  with  the  right  of  entering  at 
any  time  with  workmen  and  others  to  dig  and  can'y  the  same  away," 
refers  to  miuerals  in  mines  found,  witli  the  right  to  enter  and  "dig,"  a 
word,  as  used  in  the  text,  not  applicable  to  open  quarrying  and  blast- 
ing: and  the  ownership  of  the  limestone  with  the  right  to  conduct  open 
quarrying  for  the  purpose  of  taking  possession  thereof  does  not  remain 
in  the  grantor  but  passes  to  the  grantee. 

Brady  v.  Smith,  88  App.  Div.  427,  reversed. 

(Argued  March  10,  1905;  decided  April  H,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  2,  1903,  which  affirmed  a  judgment  entered  upon 
a  decision  of  the  court  at  a  Trial  Term  without  a  jury,  deter- 
mining the  interests  of  the  parties  herein  to  certain  lands  and 
to  certain  limestone  beds  located  thereon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  S,  MerenesB  for  appellant.  John  La  Farge  did  not 
reserve  the  limestone  or  granite  bed  on  the  twenty  and  four 
one-hundredths  acres  of  land,  in  his  deed  to  Margaret  Lewis, 
in  February,  1852.  {Harris  v.  Oal'ley,  130  N.  Y.  1 ;  Btach- 
vian  V.  Strilrr,  142  N.  Y.  455  ;  T/iai/er  v.  Finton^  108  N.  Y. 
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394 ;  Grafton  v.  Moir^  130  If.  Y.  465  ;  Armstrong  v.  Granite 
Co.,  147  N.  Y.  495 ;  Dunham  v.  KirJcpaitrick,  101  Penn.  St. 
43 ;  Listowell  v.  Gibbings,  9  Ir.  C.  L.  223 ;  Provost  v. 
Fairie,  L.  K.  [13  App.  Cas.]  675;  Brown  v.  Chadwick,  7 
Ir.  C.  L.  101;  Barwill  v.  7?(?p(9r,  3  Drnry,  294.)  Mines, 
according  to  the  ordinary  definition  of  the  terra,  as  well  also 
as  the  legal  application,  signify  a  way  or  passage  under 
ground,  a  subterranean  dnct,  course  or  passage,  whether  in 
search  of  metals,  or  to  destroy  fortifications,  and  the  word 
minerals,  being  derived  from  mine,  signifies  that  which  is 
obtained  from  underground*  workings,  and  not  that  which  is 
dug  from  quarries,  which  are  wrought  from  the  surface. 
{Stevens  v.  Gill,  1  Mining  Rep.  576 ;  Stevens  v.  Williams^  1 
Mining  Rep.  557 ;  /.  S,  M,  Co,  v.  Cheeseman,  2  McCrary, 
191 ;  N,  P.  Ry.  Co.  v.  Soderherg,  188  U.  S.  525.) 

I  A.  K  Kilhy  for  respondent.     In  the  case  at  bar,  "  min- 

I  erals  "  are  in  the  exception  clause  of  the  deed,  and  hence  did 

not  pass  to  the  grantee.  And  as  limestone  and  granite  are 
minerals  they  did  not  pass,  unless  the  wording  of  the  grant 
can  be  impeached  by  a  supposed  intent  of  the  parties.  {Har- 
ris V.  Oakleyy  130  N.  Y.  1 ;  Armstrong  v.  Granite  Co.,  147 
j  N.  Y.  495  ;  Hext  v.  Gill,  3  Eng.  Rep.  574.) 


Bartlett,  J.  This  action,  in  form,  is  a  partition  suit,  but 
by  consent  was  tried  for  the  purpose  of  settling  the  rights  of 
all  the  parties  claiming  a  title  or  interest  in  the  land  or  the  lime- 
stone bed  located  thereon  and  the  right  to  work  the  bed  by 
open  quarrying.  This  action  was  tried  by  Justice  William 
S.  Andrews,  who  wrote  an  opinion  which  was  adopted  by  the 
Appellate  Division.  The  long  and  complicated  chain  of  title 
involved  in  this  case  is  set  forth  in  the  opinion  of  the  learned 
trial  judge,  and  need  not  be  stated  here  in  detail. 

On  or  about  February  18th,  1852,  one  John  La  Farge,  who 
was  the  owner  of  a  hundred  acres  of  land  in  Diana,  Lewis 
county,  conveyed  the  same  by  warranty  deed  to  Margaret 
Lewis,  with  the  following  reservation :  "  Excepting  and  reserv- 
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ing  therefrom  unto  the  parties  of  the  first  part,  their  lieirs  and 
assigns  forever,  all  mines  and  minerals  which  may  be  found 
on  the  above  piece  of  land,  with  the  right  of  entering  at  any 
time  with  workmen  and  others  to  dig  and  carry  the  same 
away." 

The  will\)f  John  LaFarge  was  admitted  to  probate  in  1858, 
and  by  it  he  gave  and  devised  to  his  wife,  who  has  since  died, 
during  the  term  of  her  natural  life,  a  one-third  part  of  his 
real  estate,  and  bequeathed  all  tlie  rest  and  residue  of  hie 
property  to  his  children.  By  a  deed  recorded  August  6th, 
1898,  certain  of  the  descendants  of  La  Farge,  who  obtained 
title  under  this  will,  conveyed  to  the  defendant  Louise  J. 
Smith  their  right,  title  and  interest  in  an  undivided  fonr- 
thirty-fifths  share  of  the  mineral  rights  upon  twenty  acres  of 
said  premises ;  and  she  in  turn  later  made  an  agreement  with 
the  defendant  John  J.  Sullivan,  permitting  the  latter  to  enter 
upon  the  property  and  dig  for  and  carry  away  the  minerals 
found  thereon. 

The  trial  judge  states  in  his  opinion  as  follows:  "The 
twenty  aci-es  in  question  are  largely  covered  with  limestone  or 
granite  ledges  rising  above  the  natural  surface  of  the  ground. 
There  is,  it  is  true,  some  timber  and  some  tillable  land,  but 
probably  the  chief  value  of  the  property  consists  in  this 
stone.     To  obtain  this  material  a  quarry  has  been  opened. 

"  The  plaintiff  claims  that  she  and  her  sisters,  subject  to 
their  mother's  right  of  dower,  are  the  owners  of  this  limestone 
or  granite  bed,  and  that  she  and  her  mother  each  own  an 
undivided  half  of  the  remainder  of  the  premises,  and  that  she 
is  entitled  to  a  decree  of  partition  in  this  action.  She  also 
states  that  the  other  defendants  claim  some  interest  in  the 
property,  and  she  now  asks  to  have  the  rights  of  all  the  parties 
fixed  and  determined.  With  this  end  in  view,  and  upon  the 
consent  of  all  the  parties,  an  order  was  made  bringing  in  cer- 
tain defendants  not  originally  sued. 

"The  defendants  Sullivan  and  Smith  in  their  answer  claim 
that  the  rights  to  the  granite  or  limestone  quarry  were  reserved 
in  the  deed  from  La  Farge  to  Lewis ;   that  Smith  is  a  tenant 
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in  common  with  the  heirs  of  La  Farge  not  parties  to  this 
action,  and  that,  as  such  tenant  in  common,  she  liad  a  right  to 
give  to  Sullivan  the  authority  to  remove  the  material. 

"  Kebecca  Phelps  claims  that  under  the  infancy  proceedings 
and  the  contract  she  is  the  equitable  owner  and  is  entitled  to 
receive  a  conveyance  of  the  entire  property,  subject  to  the 
X^helps  and  Carpenter  lease,  upon  paying  the  balance  of  the 
purchase  price. 

"  The  defendants  Carpenter  and  Phelps,  the  Oswegatchie 
Quarry  Company  and  the  Metropolitan  Marble  Company 
claim  that  under  the  lease  made  by  Mary  Brady  they  are 
rightfully  entitled  to  possession  of  the  land  and  the  quarry 
for  a  period  of  fifty  years  from  the  date  of  the  lease.  As  a 
matter  of  fact  the  defendant  Sullivan  seems  to  be  in  actual 
possession  of  the  quarry." 

The  trial  judge  thereupon  states  at  length  certain  conclusions 
which  he  had  reached  by  reason  of  the  facts  as  stated.  Among 
other  conclusions  the  trial  court  held  and  the  judgment 
appealed  from  adjudges,  that  the  defendant  Louise  J.  Smith 
is  the  owner  of  four-thirty-tifths  of  the  limestone  bed  on  the 
20.04  acres  and  that  the  defendant  John  J.  Sullivan,  by  virtue 
of  the  agreement  made  by  him  with  the  defendant  Smith,  has 
the  right  to  take  and  remove  the  limestone  in  question  by 
means  known  as  open  quarrying;  that  the  land  maybe  sold 
subject  to  such  rights.  It  is  from  this  portion  of  the  judg- 
ment that  the  appeal  was  taken  to  the  Appellate  Division, 
which  resulted  in  an  affirmance  of  the  judgment  of  the  Trial 
Term. 

We  are  of  opinion  that  the  construction  placed  upon  the 
exception  and  reservation  in  question  cannot  be  sustained. 

The  case  of  Annstroiig  v.  Lali£  Champlaifi  Granite  Co, 
(147  X.  Y.  405)  is  relied  upon  by  both  parties,  to  some  extent, 
on  this  appeal.  The  case  cited  involved  the  coubtruction  of  a 
deed  which  conveyed  "  All  the  mineral  and  ores  (on  the  same 
premises),  with  the  right  to  mine  and  remove  the  same ;  also 
the  right  to  sink  shafts  and  sufficient  surface  to  erect  suitable 
buildings  for  machinery  and  other  buildings  necessary  and 
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usual  in  mining  and  raising  ores ;  also  the  right  of  ingresA 
and  egress  for  mining  purposes,  and  to  make  explorations  for 
minerals  and  ores,  saving  reservations  to  the  State  of  New 
York." 

The  question  involved  in  that  case  was  whether  a  bed  of 
granite,  overlaid  by  soil  from  four  to  six  feet  deep  on  land 
that  was  thickly  wooded,  could  be  removed  by  open  quarry- 
ing. Andkews,  Ch.  J.,  reviewing  the  English  and  American 
cases,  reached  the  conclusion  that  under  tlie  form  of  convey- 
ance already  quoted  open  quarrying  was  not  permissible. 
The  learned  judge  said :  ''  Upon  the  authorities  we  think 
we  should  not  be  justified  in  holding  that  granite  was  not 
embraced  in  the  reservation  or  grant  of  'mineral'  in  the 
absence  of  qualification.  *  *  *  But  the  words  do  not 
stand  alone,  but  are  connected  with  the  context  which  clearly 
indicates,  in  our  judgment,  that  the  parties  had  in  view  only 
such  minerals  as  are  to  be  got  by  mining  in  the  ordinary 
sense  of  that  term  ;  that  is,  by  underground  and  not  by  open 
workings." 

The  only  question  decided  was  that  the  provisions  of  the 
deed  in  question  read  together  contemplated  only  underground 
mining  and  not  open  workings.  The  suggestion  as  to  the 
possible  construction  of  a  reservation  or  grant  of  "  minerals," 
in  the  absence  of  qualifying  words  so  as  to  embrace  granite, 
was  purely  obiter. 

The  question  presented  in  the  case  at  bar  is  whether  the 
exception  and  reservation  in  question  is  broad  enough  to 
include  a  bed  of  limestone  and  tlie  open  quarrying  of  the  same. 
So  far  as  we  are  advised  the  question  presented  is  open  in  this 
court.  It  may  be  well  enough  to  quote  once  more  the  reser- 
vation to  be  construed :  "  Excepting  and  reserving  therefrom 
unto  the  parties  of  the  first  part,  their  heii*s  and  assigns 
forever,  all  mines  and  minerals  which  may  be  found  on  the 
above  piece  of  land,  with  the  riglit  of  entering  at  any  time 
with  workmen  and  others  to  dig  and  carry  the  same  away." 

The  first  point  to  be  observed  is  that  the  word  "  minerals," 
as  used  in  this  reservation,  is  coupled  with  "mines"  by  the 
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conjunctive  —  "  all  mines  and  minerals."  TJiis  shows  that  the 
grantor  had  in  mind  the  reservation  of  mines  and  their  con- 
tents, to  wit,  "  n^nerals."  This  is  further  emphasized  by  the 
word  "  found  " — "  which  may  he  found  on  the  above  piece  of 
land."  It  appears  in  the  findings  that  immense  bouldere  and 
ledges  of  limestone  crop  out  on  the  surface  of  these  premises, 
and  it  would  be  a  strained  and  unnatural  construction  to 
assume  that  the  language  commented  upon  above  refers  to 
stone  lying  open  to  tlie  view,  and  that  the  same  may  be 
removed  by  open  quarrying  and  blasting,  destructive  of  the 
surface,  under  the  reservation  of  "  All  mines  and  minerals 
which  may  be  found."  We  have  here  qualifying  words  quite 
as  persuasive  and  controlling  as  those  that  influenced  the  court 
in  Armstrong  v.  Zake  Champlain  Granite  Co.  {supra). 

The  reservation  of  John  La  Farge  must  be  read  as  referring 
to  minerals  in  mines  found,  with  the  right  to  enter  at  anytime 
with  workmen  and  others  to  dig  and  carry  the  same  away. 
That  is,  dug  out  of  the  earth  by  means  of  mines  and  mining. 
{DarviU  v,  Roper^  3  Drewry,  294.)  The  word  "  dig  "  has  a 
technical  meaning,  when  the  context  is  considered,  and  does 
not  apply  to  open  quarrying  and  blasting. 

It  is  true,  under  scientific  definition,  the  world  of  matter  is 
divided  into  three  general  subdivisions  —  animal,  vegetable 
and  mineral.  It  is  equally  true  that  in  the  ordiftary  phrase- 
ology of  mankind  a  mineral  is  a  word  limited  largely  to  metal- 
lic substances. 

It  is  quite  impossible  to  harmonize  all  that  has  been  written 
on  this  subject  in  the  cases  and  text  books.  In  construing 
reservations  and  grants  it  is  necessary,  if  possible,  to  ascertain 
the  intention  of  the  parties.  In  many  of  the  English  cases, 
where  acts  of  Parliament  were  involved,  the  decision  went  off 
on  the  language  employed  in  the  various  acts.  There  are  a 
number  of  well-considered  cases  which  involve  substantially 
the  question  here  presented. 

In  Countess  of  Listowel  v.  Gibbings  (9  Ir.  C.  L.  Repts. 
223),  under  a  reservation  of  "  all  mines  and  minerals,"  it  was 
held  that  limestone  was  not  included  in  the  reservation.    The 
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learned  judge  writing  in  that  case  said  :  '•  I  do  not  deny  that, 
if  it  apjxjared  clearly  to  be  the  intention  of  the  parties,  to  be 
collected  from  the  instrument,  that  limestone  quarries  should 
pass  by  the  words  '  mines  and  minerals,'  they  might  pass  ;  but 
words  are  to  be  understood  in  their  natural  and  usual  mean- 
ing, unless  there  be  a  clear  indication  that  they  are,  in  a  par- 
ticular case,  intended  to  have  a  more  or  less  extended  signifi- 
cation. Usually,  'mine'  imports  a  cavern  or  subterraneous 
place,  containing  metals  or  minerals,  and  not  a  quarry ;  and 
'minerals'  mean  ordinarily  metallic  fossil  lx)dies,  and  not 
limestone." 

In  Brown  v.  Chadwioh  (7  Ir.  C.  L.  llepts.  101),  under  a 
reservation  of  *'  all  mines,  minerals  and  other  royalties  what- 
soever," it  was  held  not  to  include  open  liniestone  quarries. 
The  learned  court  said  at  page  108 :  "  The  distinction  between 
a  mine  and  a  quarry  appears  to  me  to  be  this —  a  mine  is  a 
place  where  the  substratum  is  excavated,  but  the  surface  is 
iinbroken ;  whereas  in  a  quarry  the  surface  is  opened,  and 
the  material,  in  the  present  case  limestone,  is  exposed  and 
raised." 

In  DarviU  v.  Roper  (3  Drewry,  294),  under  a  reservation  of 
**'  mines  of  lead  and  clay  and  other  mines  and  minerals,"  it  was 
held  that  limestone  was  not  included  within  the  reservation : 
it  was  further  he]d  that  minerals  meant  8ul)stances  of  a  min- 
eral character,  which  could  only  be  worked  by  means  of  mines, 
as  distinguished  from  quarries.  The  learned  court  pointed 
out  in  this  case  that  if  the  scientific  definition  of  the  word 
"  minerals"  was  applied  it  would  mean  "  every  portion  of  the 
soil,  not  merely  the  limestone  rock,  but  the  gravel,  the  peb- 
bles, all,  even  to  the  very  substance  of  the  loam  or  mould 
which  forms  the  soil,  would  be  included."  The  court  also 
rejected  the  second  meaning,  often  attributed  to  the  word 
"  minerals  "  as  a  metalliferous  substance,  for  the  reason  that 
it  was  not  broad  enough  to  meet  the  questions  presented  in 
conveyances  and  leases.  The  court  then  uses  the  following 
language:  "There  is  then  a  third  sense  in  which  the  word 
minerals  may  be  used,  viz.,  all  such  substances  as  are  dug  out 
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of  the  earth  by  means  of  a  mine,  a  meaning  which  without 
being  opposed  to  the  other  senses,  is  in  accordance  with  the 
derivation  and  etymology  of  the  word  ;  for  whatever  may  be 
the  origin  of  the  word  '  mine,'  minerals  is  clearly  derived 
from  mines.  A  mineral  is  etymologically,  properly  a  sub- 
stance dug  out  of  the  earth  by  means  of  a  mine." 

It  is  thus  apparent  that  each  case  must  be  decided  upon  the 
language  of  the  grant  or  reservation,  the  surrounding  circum- 
stances and  the  intention  of  the  grantor  if  it  can  be  ascer- 
tained. The  adoption  of  arbitrary  definitions  in  i-eference  to 
mineral  substances  buried  in  the  earth  is  not  permissible. 
The  word  "  mineral "  standing  by  itself  might  under  a  broad, 
general,  popular  definition  embrace  the  soil  and  all  that  is  to 
be  found  beneath  its  surface;  under  a  strict  definition  it 
might  be  limited  to  metallic  substances,  and  under  a  definition 
coupling  it  with  mines  it  covers  all  substances  taken  out  of 
the  bowels  of  the  earth  by  the  processes  of  mining. 

We  are  of  opinion  that  under  the  exception  and  reserva- 
tion in  question  John  La  Farge  did  not  reserve  the  right  to 
himself,  his  heirs  and  assigns  forever  to  the  limestone  on  the 
premises  conveyed  and  to  conduct  open  quarrying  for  the 
purpose  of  taking  possession  thereof. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  trial  court  so  modified  as  to  conform 
to  the  views  expressed  in  this  opinion,  and  as  modified 
affirmed,  with  costs  to  the  plaintiflE  in  Appellate  Division 
and  in  this  court.  If  parties  cannot  agree  on  form  of 
modified  judgment  same  can  be  settled  before  Bartletp,  J., 
on  notice. 

CuLLEN,  Cli.  J.,  Gray,  O'Bkien,  IIaight,  Vann  and  Wer- 
ner, J  J.,  concur. 

Judgment  accordingly. 
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Martha  Hdtohins,  Eespondent,  v.  Pennsylvania  Railroad 
Company,  Appellant. 

1.  Carriers — Liability  of  Railroad  Company  for  Loss  of  Bag- 
gage Delivered  to  and  Lost  on  Connecting  Line.  The  liability  of  a 
railroad  company  arising  from  an  agreement  to  furnish  to  a  passenger 
through  transportation  to  a  point  beyond  its  own  line,  for  a  loss  of  his 
baggage  delivered  to  a  connecting  line  in  good  order  but  lost  thereon,  is 
not  limited  by  conditions  printed  in  fine  type  on  a  ticket  with  coupons 
attached,  providing,  among  other  things,  that  in  checking  baggage 
beyond  its  line  the  company  acts  as  agent  only  and  restricting  its  own 
baggage  liability  to  wearing  apparel  of  a  specified  value,  unless  the  pas- 
senger has  knowledge  of  such  conditions  and  expressly  agrees  to  them, 
or  the  circumstances  arc  such  that  he  is  chargeable  with  notice  thereof 
and  must  be  deemed  to  have  assented  thereto. 

2.  Same.  Where,  therefore,  in  response  to  a  request  for  such  through 
transportation,  the  company's  ticket  agent  delivers  such  a  ticket  to  the 
passenger  without  notifying  him  of  the  conditions  and  reqiiesting  his 
subscription  thereto,  and  the  latter  neither  reads  nor  knows  of  them, 
and  it  does  not  appear  that  he  was  accustomed  to  traveling  or  that  he 
knew  about  the  nature  of  coupon  tickets  or  what  roads  belonged  to  the 
company's  system,  a  contract  for  through  transportation  from  the  point 
of  depaiture  to  the  place  of  destination  is  established,  with  its  attendant 
liability,  which  cannot  be  limited  by  conditions  of  which  the  passenger 
cannot  be  held  chargeable  with  notice  and  to  which,  therefore,  he  did 
not  assent. 

Hutchim  V.  Pennsylvania  R.  B.  Co.,  92  App.  Div.  612,  affirmed. 

(Argued  March  17,  1905;  decided  April  11.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  8,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Gcdhraith  Ward  and  Nornmn  B.  Beecher  for  appel- 
lant. The  trial  judge  erred  in  directing  a  verdict  for  the 
plaintiff,  because :  The  presumption  of  law  was  that  the  trunk 
was  not  opened  while  in  the  defendant's  custody ;  and  that 
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fact  was  positively  proved.  {Smith  v.  If.  T.  C.  R.  B.  Co,y 
43  Barb.  225 ;  Springer  v.  Weatcott^  2  App.  Div.  295 ;  Fass- 
heiider  v.  IF.  T,  Co.,  26  N.  Y.  S.  R.  112 ;  Strong  v.  Z.  I.  R. 
R.  Co.,  91  App.  Div.  442 ;  JhT.  d&  K  R.  Co.  v.  Culver,  75  Ala. 
578.)  The  trial  judge  erred  in  directing  a  verdict  for  the 
plaintiff,  because :  The  presumption  of  law  was  that  the  defend- 
ant M'as  not  liable  for  the  trunk  after  leaving  its  custody ;  and 
the  ticket  on  which  the  plaintiff  traveled  provided  that  this 
should  be  the  case.  {MUnor  v.  N.  Y.  i&  N.  11.  R.  R.  Co., 
53  N.  Y.  363;  Condict  v.  G.  T.  Ry.  Co.,  54  K  Y.  500; 
Kessler  v.  X.  Y.  C.  dh  II.  R.  R.  R.  Co.,  61  N.  Y.  538 ;  Auer^ 
hack  V.  iY.  Y.  C.  (&  H.  R.  R.  R.  Co.,  89  N.  Y.  281 ;  Talcott 
V.  Wahash  R.  R.  Co.,  159  N.  Y.  461 ;  Hutchinson  on  Car- 
riers [2d  ed.],  §  578;  Myrickw.  31.  C.  R.  R.  Co.,  107  U.  S. 
102 ;  Rawson  v.  Penn.  R.  R.  Co.,  48  N.  Y.  212 ;  Marmor- 
atein  v.  P.  R.  R.  Co.,  13  Misc.  Rep.  32.) 

Maurice  V.  Theall  for  respondent.  The  verdict  deter- 
mines the  fact  that  the  contract  was  for  through  transporta- 
tion and  custody  of  baggage.  {Raioson  v.  P.  R.  R.  Co., 
48  N.  Y.  212;  Woodruff  v.  Sherrard,  9  Hun,  322;  Madan 
V.  Sherrard,  73  N.  Y.  329.)  The  defendant  having  agreed 
to  furnish  through  transportation  is  bound  by  the  acts  of  the 
agents  chosen  by  it  to  carry  out  its  contract.  {Monell  v. 
N.  C.  R.  R.  Co.,  67  Barb.  531 ;  16  Hun,  585  ;  Je?ini7igs  v. 
G.  T.  R.  R.  Co.,  52  Hun,  227 ;  Saltzman  v.  N.  Y,  L.  E.  & 
W.  R.  R.  Co.,  65  Hun,  448  ;  haacsen  v.  N.  Y.  C.  (6  H.  R. 
R.  R.  Co.,  94  N.  Y.  278 ;  Fasy  v.  I.  N.  Co.,  77  App.  Div. 
470;  Jennings  v.  G.  T.  R.  R.  Co.,  127  N.  Y.  446  ;  Nulnor 
V.  iT.  Y.  i&  N.  IL  R.  R.  Co.,  53  N.  Y.  363  ;  Kessler  v.  N.  Y. 
C.  dk  U.  R.  R.  R.  Co.,  61  N.  Y,  538 ;  Auerhach  v.  N.  Y.  C. 
dk  IL  R.  R.  R.  Co.,  89  N.  Y.  281.) 

Vanx,  J.  In  May,  1900,  tlic  plaintiff  applied  to  an  agent 
of  the  defendant  for  through  transportation  from  Brooklyn, 
New  York,  to  Carlsbad,  New  Mexico,  "  over  the  Pennsyl- 
vania Railroad."  The  agent  handed  her  what  is  called  "  a 
continuous  passage,  through  ticket,"  and  she  paid  him  the 
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price  asked  therefor.  At  the  same  time  the  defendant  gave 
her  a  check  "on  that  ticket"  for  her  trunk  to  Carlsbad,  New 
Mexico,  but  when  the  trunk  was  delivered  at  that  place  the 
lock  was  broken  and  a  portion  of  the  contents  was  missing. 

At  the  head  of  the  ticket  was  printed  in  somewhat  con- 
spicuous type  "  Pennsylvania  Railroad  Company.  Good  for 
one  first  class  passage  to"  Fort  Worth, Texas.  Beneath  and 
in  smaller  letters  were  the  words  "Subject  to  the  following 
contract,"  wliich  were  directly  followed  by  a  "  Notice "  to 
the  effect  that  it  was  "  a  penal  offense  for  the  purchaser  or 
holder  of  this  ticket  to  sell,  barter  or  transfer  the  same  for  a 
consideration  in  the  State  of  Texas,  and  tliis  ticket  or  any 
unused  part  thereof  is  redeemable  at  any  ticket  office  in  Texas, 
of  a  railway  company  over  which  this  ticket  or  any  unused 
part  thereof  reads,  if  presented  within  ten  days  after  the 
right  to  use  tlie  same  has  expired  by  limitation  of  time  as 
stipulated  thereon."  Next  below  in  very  tine  print  were 
eight  paragraphs,  numbered  consecutively,  of  which  the  first 
and  last  were  as  follows :  "  1st.  That  in  selling  this  ticket  and 
checking  baggage  this  company  acts  as  agent  only  and  is  not 
responsible  beyond  its  own  line.     *     *     *. 

"  8th.  That  baggage  liability  is  limited  to  wearing  apparel 
not  exceeding  $100  in  value."  At  the  bottom  of  the  ticket 
was  the  following :  "  I  hereby  agree  to  all  the  conditions  of 
the  above  contract "  and  beneath  were  two  blanks,  one  iieaded 
"  Signature,"  and  the  other,  "  Witness."  Attached  to  the 
ticket  were  five  coupons,  each  headed  in  conspicuous  ty\yii 
"  Issued  by  Pennsylvania  Railroad  Co.,"  which  in  all  except 
the  last  was  followed  by  the  words,  in  much  smaller  type,  "  on 
account  of,"  some  other  railroad  named. 

Another  ticket  with  two  coupons  attached  for  a  passage 
from  Fort  Worth  to  Carlsbad  was  delivered  to  the  plaintiff 
with  the  one  already  described.  The  second  ticket  was  in  all 
other  respects  a  substantial  duplicate  of  the  first  and  the  cou- 
pons accompanying  were  in  the  same  form  as  the  others, 
except  that  each  named,  in  fine  print,  a  different  railroad. 

Neither  ticket  was  signed  by  the  plaintiff  and  she  was  not 
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asked  to  sign  either.  She  read  neither  ticket  nor  any  coupon 
and  never  even  took  them  from  her  purse  where  she  put  them 
as  they  were  delivered  to  her,  except  when  the  conductor 
asked  for  her  fare.  Her  attention  was  not  "  called  to  what 
the  ticket  contained "  and  she  "  did  not  know  what  it  con- 
tained." She  was  never  informed  by  what  means  or  lines  the 
defendant  was  to  furnish  the  transportation  that  she  asked  for, 
nor  how  it  intended  to  perform  its  contract  with  her.  She 
knew  what  she  wanted  and  asked  for  it,  but  the  defendant 
gave  her  something  of  its  own  manufacture,  without  notify- 
ing her  what  it  was  or  that  it  was  not  what  it  knew  she  sup- 
posed she  was  purchasing. 

During  her  journey  she  changed  cars  at  St.  Louis,  w^liere 
she  took  the  train  pointed  out  to  her  by  the  conductor,  which, 
as  she  thought  when  she  testified  as  a  witness,  was  on  the  Iron 
Mountain  railroad.  It  did  not  appear  that  she  was  accus- 
tomed to  traveling  or  that  she  knew  anything  about  the 
nature  of  coupon  tickets  or  what  roads  belonged  to  the 
defendant's  system.  She  was  somewhat  advanced  in  years 
and  simply  asked  for  a  through  ticket  to  Carlsbad,  New 
Mexico,  over  the  Pennsylvania  railroad,  paid  the  price  and 
took  what  was  given  her. 

In  behalf  of  the  defendant  evidence  was  given  by  men  in 
its  employment  tending  to  show  that  it  accounted  to  seven 
independent  railroad  corporations  named  in  as  many  coupons 
attached  to  the  tickets  for  their  share  of  the  entire  cost  of 
transportation,  and  that  the  plaintiff's  trunk  was  delivered  in 
good  order  at  St.  Louis  to  the  Iron  Mountain  and  Southern 
Railway  Company,  one  of  such  roads.  Where  her  trunk  was 
broken  open  did  not  appear. 

At  the  close  of  all  the  evidence  the  defendant  moved  for 
the  direction  of  a  verdict  in  its  favor,  but  the  court  directed  a 
verdict  in  favor  of  the  plaintiflF,  neither  party  having  asked  to 
go  to  the  jury  upon  any  question.  The  eflFect  was  the  same 
as  if  both  parties  had  moved  to  direct  and  neither  had  asked 
to  go  to  the  jury.  The  exception  to  this  direction  is  the  only 
one  appearing  in  the  record. 
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If  any  question  of  fact  was  presented  by  the  evidence,  it 
was  resolved  in  favor  of  tlic  plaintiff  by  the  course  pursued 
at  the  trial  without  objection  on  the  part  of  the  defendant. 
{Suite?*  V.  Vafiderveer^  122  N.  Y.  652 ;  Smith  v.  Weston.,  159 
N.  Y.  194.)  We  should,  therefore,  examine  the  record  in 
order  to  see  whether  thei-e  is  any  evidence  which,  upon  any 
reasonable  view,  will  sustain  the  verdict  directed  and  if  there 
is  it  is  our  duty  to  affirm ;  otherwise  to  reverse.  {Jerome  v. 
Qiieen  City  Cycle  Co.,  163  N.  Y.  351.) 

•  I  think  the  evidence  warranted  the  court  in  finding,  by  the 
direction  of  a  verdict  for  the  plaintiff,  that  the  contract  was 
for  through  transportation  from  the  point  of  departure  to  the 
place  of  destination.  The  defendant  failed  to  conclusively 
establish  a  limitation  by  special  contract  of  its  common-law 
liability  as  a  carrier.  {Jennings  v.  Grand  Trunk  i?y.,  127 
K^.  y.  438.)  The  form  of  the  ticket  suggests  a  proposition  to 
make  such  a  contract,  for  there  was  appended  thereto  the 
sentence,  "  I  hereby  agree  to  all  the  conditions  of  the  above 
contract,"  witli  a  blank  for  the  signature  of  the  purchaser  and 
another  for  the  signature  of  the  selling  agent  as  a  witness. 
The  proposition  was  not  accepted  by  the  plaintiff  for  she  did 
not  sign  the  ticket  nor  have  any  reason  to  believe  she  was 
expected  to.  She  did  not  assent  to  the  proposition  nor  agree 
to  any  limitation  of  liability  on  the  part  of  the  defendant,  by 
merely  accepting  and  using  the  ticket,  for  she  did  not  read  it, 
or  know  its  contents,  nor  was  she  told  4;o  read  it  or  requested 
to  sign  it.  She  asked  for  through  transportation  to  Carlsbad, 
New  Mexico,  over  the  defendant's  railroad,  and  when  the 
ticket  was  delivered  to  her  without  request  or  remark  by  its 
agent,  she  had  a  right  to  presume  she  was  getting  what  she 
asked  for  and  what  she  paid  for.  A  railroad  ticket  may  be  a 
contract  or  a  voucher,  and  which  the  ticket  of  the  plaintiff  was 
depended  upon  the  inference  to  be  drawn  from  what  y^as  said 
and  done  when  she  bought  it,  as  well  as  on  the  form  of  the  ticket 
and  coupons.  A  ticket  is  no  notice  of  conditions  concealed 
therein  by  fine  print,  unless  the  attention  of  the  holder  is  in 
some  way  directed  to  them.     There  is  no  presumption  that  a 
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passenger  assents  to  the  terms  of  a  complex  ticket,  unless  he 
has  notice  of  what  tliey  are.  {Raw8on  v.  Penn,  R,  R.  Co.^ 
48  N.  Y.  212;  Madan  v.  Sherardy  7S  N.  Y.  329.) 

The  situation  of  tlie  plaintiff  was  quite  unlike  that  of  Mr. 
CuUom,  the  purchaser  of  a  ticket  in  the  Talcott  case,  as  he 
was  an  old  traveler  and  familiar  with  all  the  facts.  He 
"  knew  what  a  coupon  ticket  meant,  and  he  intended  to  pur- 
chase a  ticket  that  would  take  him  over  the  West  Shore  and 
another  connecting  line."  He  knew  that  the  Wabash,  rail- 
road, from  which  he  bought  the  ticket,  did  not  extend  to  New 
York,  his  place  of  destination,  and  that  its  eastern  terminus 
was  at  Detroit.  In  addition  to  knowing  that  he  would  have 
to  use  other  lines,  he  "  knew  that  besides  the  coupons  for  the 
different  portions  of  the  journey  there  was  a  printed  contract 
at  the  head  of  the  ticket,  but  he  did  not  read  it  until  after  the 
accident."  Even  in  that  case  we  held  that  the  Mature  and 
extent  of  the  contract  was  a  question  of  fact,  hut  as  the  evi- 
dence was  conflicting  and  the  referee  had  found  for  the  defend- 
ant we  affirmed  as  to  the  second  cause  of  action.  As  to  the 
first  cause  of  action,  however,  we  reversed,  because  a  nonsuit 
was  granted  by  the  referee,  while  we  held  that  he  should  have 
passed  upon  the  question  in  relation  to  an  alleged  contract  for 
through  transportation  as  one  of  fact.  {Talcott  v.  Wahash 
Railroad  Co,,  159  N.  Y.  461.) 

While  that  case  was  decided  by  a  divided  vote  and  no  opin- 
ion in  its  entirety  received  the  assent  of  a  majority  of  the 
judges,  the  judgment  pronounced  shows  that  it  was  necessarily 
held  as  is  stated  above.  The  leading  authorities  were  cited 
and  reviewed,  so  that  further  effort  in  that  direction  is  unneces- 
sary. We  regard  the  Talcott  case  as  controlling,  and,  without 
further  discussion,  aflSrm  the  judgment  appealed  from,  with 
costs. 

O'Brien,  J.  (dissenting).  This  appeal  presents  a  question 
of  law  concerning  the  defendant's  liability  for  loss  or  injury 
to  the  plaintiff's  baggage  at  some  point  beyond  the  terminus 
of  the  defendant's  road  and  where  it  was  being  transported  to 
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the  place  of  destination  by  another,  independent  and  connect- 
ing railroad.  At  tlie  close  of  the  evidence  in  the  case  the 
defendant  moved  for  the  direction  of  a  verdict  in  its  favor, 
and  the  result  of  this  motion  was  that  the  learned  trial  court 
directed  a  verdict  for  the  plaintiff,  and  to  this  ruling  and  direc- 
tion the  defendant  excepted.  The  affirmance  of  the  judg- 
ment, entered  upon  this  direction,  does  not  appear  to  have 
been  unanimous,  and  hence  all  the  questions  in  the  case  are 
open  to  review  in  this  court. 

There  does  not  seem  to  be  any  dispute  whatever  about  the 
facts.  On  or  about  the  31st  of  May,  1900,  the  plaintiff  pur- 
chased a  through  ticket  from  Brooklyn,  in  this  state,  to  Carls- 
bad, New  Mexico.  The  plaintiff  procured  this  ticket  from  a 
clerk  in  the  office  of  the  Erie  Railroad  Company,  where  she 
called  for  a  through  ticket  to  Carlsbad  and  paid  the  fare  to 
that  place.'  The  ticket  sold  and  delivered  to  the  plaintiff  was 
for  passage  over  the  defendant's  railroad  to  Pittsburg  and 
from  thence  to  the  point  of  destination  over  five  otiier  inde- 
pendent and  connecting  roads.  The  plaintiff's  ticket  thus 
purchased  contained  on  its  face  the  following  statement: 
"  That  in  selling  this  ticket  and  checking  baggage  this  com- 
pany acts  as  agent  only  and  is  not  responsible  beyond  its  own 
line.  *  *  *  That  baggage  liability  is  limited  to  wearing 
apparel  not  exceeding  one  hundred  dollars  in  value."  The 
plaintiff  started  upon  her  journey  over  the  defendant's  rail- 
road, taking  with  her  a  trunk  containing  her  baggage,  which 
was  delivered  to  the  defendant  and  checked  through  to  the 
place  of  destination.  It  appears  that  when  the  plaintiff  arrived 
in  Carlsbad,  New  Mexico,  her  trunk  arrived  on  the  same  tniin, 
but  it  was  found  that  the  lock  was  broken  and  several  articles 
of  the  value  of  one  hundred  and  sixty  dollars  were  missing, 
and  the  verdict  directed  by  the  court  in  the  plaintiff's  favor 
was  for  this  amount.  The  plaintiff  was  given  two  separate 
tickets,  containing  separate  coupons,  for  transportation  over 
the  road  of  each  separate  carrier,  and  these  tickets  contained 
the  provisions  already  quoted ;  and  it  was  shown  that  the 
defendant  accounted  to  the  other  five  independent  railroad 
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corporations  for  their  sliares  of  the  whole  cost  of  transporta- 
tion, in  accordance  with  the  conpons  attached  to  the  tickets. 
It  was  shown,  and  there  is  no  dispute  about  the  fact,  that  the 
plaintiffs  trunk  was  delivered  in  good  order  to  the  Iron  Moun- 
tain and  Southern  Railway  Company,  one  of  the  independent 
roads  described  in  one  of  the  coupons  upon  the  plaintiff's 
ticket,  running  west  from  St.  Louis.  In  other  words,  the  rec- 
ord shows  that  the  loss  of  the  plaintiff's  baggage,  for  which 
she  recovered  in  this  action,  must  necessarily  have  occurred 
while  it  was  being  transported  over  some  of  the  independent 
roads  west  of  St.  Louis,  and  that  it  did  not  occur  during  the 
passage  over  the  defendant's  railroad. 

The  question,  therefore,  is  whether  upon  these  facts  the 
defendant  can  be  held  liable  for  the  loss  or  abstraction  of  the 
plaintiff's  baggage.  It  was  shown,  and  the  fact  is  not  dis- 
puted, that  when  the  trunk  left  the  custody  and  control  of 
the  defendant  it  was  in  good  order,  and  it  seems  to  me  that 
under  such  circumstances  it  is  the  settled  law  in  this  state 
that  the  defendant  is  not  liable  either  for  any  accident  hap- 
pening to  the  passenger  or  any  loss  or  injury  to  her  baggage 
beyond  the  terminus  of  its  own  line.  {Milnor  v.  iT.  Y.  <fe 
K  IL  Ji.  Ji.  Co,,  53  N.  Y.  863;  Gondiet  v.  Chand  Tmnk 
Hallway  Co.,  54  N.  Y.  500 ;  Kessler  v.  N.  T.  C.  <&  If.  H. 
B.  R.  Co.,  61  N.  Y.  538 ;  Auerlach  v.  N.  T.  C.  <&  IT.  li. 
E.  a.  Co.,  89  K.  Y.  281 ;  Talcott  v.  Wahash  B.  R.  Co.,  159 
N.  Y.  461.)  In  the  case  of  Condict  v.  Grand  Trunk  Railr 
way  Co.  {suj^rJ)  the  principle  of  liability  is  stated  as  follows : 
"In  England  it  is  held  that  a  railroad  company  receiving 
goods  marked  for  a  particular  place  beyond  its  terminus,  with- 
out expressly  limiting  its  responsibility,  undertakes  pf*ima 
facie  to  carry  them  to  their  destination,  and  is  to  be 
regarded  as  a  carrrier  tliroughout  the  entire  route.  But  in 
this  and  other  States  of  the  Union  a  different  rule  pre- 
vails. It  is  here  held  that  the  receipt  of  goods  marked 
for  a  place  beyond  the  terminus  of  the  carrier's  route  does 
not  import  a  contract  to  carry  them  to  their  final  destina- 
tion. Such  a  contract  will  not  be  inferred  from  the  simple 
IS 
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address  of  the  goods.  There  must  be  other  facts  and  circum- 
stances sufficient  to  show  a  special  contract."  The  whole 
question  of  liability  was  fully  discussed  in  the  more  i-ecent 
case  of  TalcoU  v.  Wabash  Railroad  Company  {supra).  As 
I  understand  that  case  the  majority  of  the  court  concurred  in 
only  one  proposition  and  that  i*elated  to  the  loss  of  baggage 
which  occurred  on  a  connecting  road.  Thei-e  were  three 
opinions  in  the  case,  in  each  of  which  the  question  involved 
in  the  present  case  was  discussed.  In  the  opinion  of  Judge 
Gkay  the  law  as  to  the  liability  of  connecting  carriers  is 
traced  from  the  earliest  cases  in  this  state,  and  his  conclusion 
is  as  follows:  ^'The  clear  doctrine  of  these  cases  is  that  a 
carrier's  responsibility  to  the  passenger  does  not  extend 
beyond  the  operation  of  its  own  road  and  cannot  be  made  to 
so  extend  except  a  special  agreement  be  shown  upon  satisfac- 
tory evidence."  The  general  law  on  this  subject  is  stated  in 
Hutchinson  on  Carriers  (2nd  ed.  §  578) :  "  But  when  the  pas- 
senger has  received  from  the  carrier  a  number  of  such  coupon 
tickets,  one  for  his  passage  over  the  route  of  the  first  and 
others  as  passports  over  the  lines  of  succeeding  carriers,  the 
rule  applicable  to  common  carriers  of  goods,  by  which  a 
through  bill  of  lading  and  the  payment  of  through  fi*eight 
would  make  the  first  or  contracting  carrier  responsible  for  their 
safe  transportation  throughout  their  whole  route  to  destina- 
tion, does  not  apply,  and  such  tickets  are  held  not  to  import  a 
conti-act  on  the  part  of  the  first  carrier,  from  whom  they  are 
received,  to  be  responsible  for  the  carriage  of  the  passenger 
beyond  its  own  line.  In  such  cases  the  first  carrier  is  consid- 
ered rather  in  the  light  of  an  agent  for  the  succeeding  carriers 
than  as  undertaking  for  their  faithful  discharge  of  their  duty, 
and  the  coupons  as  in  the  nature  of  separate  tickets  on  behalf 
of  the  successive  carriei-s,  and  binding  upon  them  in  the  same 
manner  as  if  issued  by  themselves.  *  *  *  And  the  same 
rule  of  construction  is  applied  when  the  question  is  as  to  the 
responsibility  for  the  loss  of  the  passenger's  baggage,  the  car- 
riage of  which  is  regarded  as  a  mere  incident  of  the  carriage 
of  the.  passenger."     The  learned  author  has  cited  numerous 
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cases  in  support  of  the  proposition  stated  in  the  text,  which, 
when  examined  in  the  light  of  the  cases  already  cited  in  this 
couit,  would  seem  to  establish  the  proposition  that  the  defend- 
ant in  this  action  conld  not,  upon  the  facts  established,  have 
been  held  liable  for  the  plaintiff's  loss. 

The  principle  of  liability  in  such  cases  was  thus  stated  by 
the  Supreme  Court  of  the  United  States :  "  The  general  doo- 
trine,  then,  as  to  transportation  by  connecting  lines,  approved 
by  tliis  court,  and  also  by  a  majority  of  the  state  courts, 
amounts  to  this :  that  each  road,  confining  itself  to  its  com- 
mon-law liability,  is  only  bound,  in  the  absence  of  a  special 
contract,  to  safely  carry  over  its  own  route  and  safely  deliver 
to  the  next  connecting  carrier,  but  that  any  one  of  the  com- 
panies may  agree  tliat  over  the  whole  route  its  liability  shall 
extend.  In  the  absence  of  a  special  agreement  to  that  effect, 
such  liability  will  not  attach,  and  the  agreement  will  not  be 
inferred  from  doubtful  expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence."  {Myrich  v.  Michigan 
Central  Ji.  li.  Co.,  107  U.  S.  102,  107.)  In  a  subsequent 
case  that  court,  reviewing  the  earlier  decisions,  stated  the  law 
in  these  words :  "  It  is  the  duty  of  the  carrier,  in  the  absence  of 
any  special  contract,  to  carry  safely  to  the  end  of  its  line  and 
deliver  to  the  next  carrier  in  the  route  beyond.  This  rule  of 
liability  is  adopted  generally  by  the  courts  in  this  country, 
and  is  in  itself  so  just  and  reasonable  that  we  do  not  hesitate 
to  give  it  our  sanction."  {Pennsylvania  It,  li,  Co,  v.  Jones, 
155  U.  S.  333.)  It  was  held  in  the  same  case  that  in  the 
absence  of  a  special  agreement  on  the  part  of  a  carrier  to 
extend  its  liability  beyond  its  own  line,  such  liability  will  not 
attach ;  and  such  agreement  will  not  be  inferred  from  doubt- 
ful expressions  or  loose  language,  but  it  must  be  established 
by  clear  and  satisfactory  evidence.  In  the  case  at  bar  the 
plaintiff  purchased  through  a  clerk  in  the  Erie  Railroad 
Company,  at  a  general  passenger  office  in  Brooklyn,  two 
tickets  from  the  defendant,  she  paying  the  entire  charge 
for  transportation  and  receiving  a  check  for  her  truuk  to 
be  delivered  at  destination.     It  is  quite  true  that  a  railroad 


196  HuTCHiNs  V.  Pennsylvania  R.  R.  Co.         [April, 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  181. 

may  contract  to  carry  a  passenger  and  his  baggage  beyond 
the  terminus  of  its  own  line,  and  in  such  cases  it  will  be  liable 
for  damage  to  passengers'  baggage  while  in  the  custody  of  a 
connecting  carrier.  The  facts  of  this  case,  instead  of  estab- 
lishing an  obligation  on  the  part  of  the  first  carrier  to  be 
responsible  as  carrier  to  final  destination,  establishes,  by  the 
law  of  this  state,  the  contrary,  viz.,  an  intention  to  act  as  car- 
rier on  its  own  line  only,  and  as  forwarder  to  deliver  to  suc- 
ceeding carriers.  When,  as  in  this  case,  the  ticket  consists  of 
a  series  of  coupons,  each  covering  transportation  over  the 
road  of  a  separate  carrier,  and  when  it  provides  that  those 
coupons  are  delivered  by  the  first  carrier  on  account  of  the 
separate  carriers,  and  tliat  the  first  carrier  acts  only  as  agent 
for  them,  and  it  further  appears  that  the  first  carrier  accounts 
to  the  succeeding  carriers  for  their  share  of  the  transportation 
money,  it  furnishes  evidence  of  the  highest  character  that  the 
parties  intended  to  affirm  and  not  to  contradict  the  presump- 
tion that  the  law  itself  raises  in  the  premises.  On  this  feature 
of  the  ease  it  seems  quite  sufficient  to  quote  the  language  of 
Judge  Gkay  in  the  Talcott  case :  "  Whether  a  ticket  is  a  con- 
tract or  not  depends  upon  circumstances.  Where  a  person 
receives,  upon  paying  his  fare,  a  simple  ticket  to  the  point  of 
his  destination,  it  may  well  be  that  it  is  the  mere  token  of  the 
carrier's  contract  to  carry  him  and  his  baggage  to  that  point 
*,  *  *  But  here  the  ticket  was  complex  and,  assuming 
that  it  contained  no  contract  between  the  parties,  it  gave 
notice  to  the  holder  that  the  carrier  did  not  undertake  any 
responsibility  beyond  its  own  line  and  was  only  acting  as 
agent  for  connecting  carriers.  It  guarded  against  implica- 
tions from  its  sale  of  a  ticket  through  to  New  York.  What 
could  it  have  done  more  effectually,  in  that  respect,  and  what 
legal  principle  forbade  it  from  doing  it  in  that  way !  If  the 
passenger  is  not  to  be  held  to  some  contractual  obligation, 
which  is  printed  upon  the  ticket  handed  to  him,  there  is  no 
reason  why  he  should  not  be  chargeable  with  knowledge  of 
any  reasonable  notice  upon  it  which  guards  against  any  mis- 
conception, to  the  effect  that  the  carrier  is  undertaking  to  be 
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responsible  for  occurrences  npon  the  lines  of  connecting  car- 
riers, over  which  it  cannot  exert  any  control.  *  *  *  It  is 
not  necessary  tliat  the  printed  matter  upon  ,the  ticket  should 
constitute  a  contract,  in  order  that  the  defendant  should  have 
its  benefit.  It  was  a  form  of  notice  to  the  holder  that  it  was 
not  intended  to  assume  any  other  responsibility  than  what 
would  ordinarily  belong  to  it  as  a  carrier  between  its  terminal 
points."  In  the  Avsrbach  Case  (supra)  this  court,  comment- 
ing npon  the  nature  and  effect  of  the  passenger's  ticket,  said : 
^'  A  separate  contract  was  made  for  a  continuous  passage  over 
each  of  the  roads  mentioned  in  the  several  coupons.  Each 
company  through  the  agent  selling  the  ticket  made  a  contract 
for  a  passage  over  its  road,  and  each  company  assumed 
responsibility  for  the  passenger  only  over  its  road.  No  com- 
pany was  liable  for  any  accident  or  default  upon  any  road 
but  its  own.  This  was  so  by  the  very  terms  of  the  agreement 
printed  upon  the  ticket." 

There  is  no  opinion  or  anything  to  be  found  in  the  record 
to  indicate  the  theory  upon  which  judgment  was  directed 
against  the  defendant  in  this  case.  It  cannot,  I  think,  be 
asserted  that  there  was  any  special  contract  in  this  case  on 
the  part  of  the  defendant  to  carry  the  plaintiff  and  her 
baggage  safely  from  Brooklyn  to  Carlsbad.  There  is  no 
special  contract  alleged  and  no  special  contract  was  shown  at 
the  trial.  The  fact  that  the  plaintiff  called  for  a  through 
ticket  and  received  the  ticket  described  in  the  record,  with 
the  baggage  check,  does  not  show  or  tend  to  show  the  exist- 
ence of  any  special  contract.  The  clerk,  in  response  to  her 
request  for  a  through  ticket,  gave  to  her  the  only  form  of 
ticket  that  he  had,  and  it  would  seem  to  be  a  very  strained 
construction  of  the  transaction  to  say  that  there  was  a  meeting 
of  minds  and  an  actual  contract  made  between  the  plaintiff 
and  the  defendant,  to  the  effect  that  the  latter  should  trans- 
port the  plaintiff  and  her  baggage  safely  from  Brooklyn  to 
Carlsbad,  or  that  there  was  a  stipulation  on  the  part  of  the 
defendant  to  become  responsible  for  any  loss  of  baggage  upon 
any  of  the  various  roads  over  which  it  was  necessary  for  the 
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plaintiff  to  pass  in  order  to  reach  her  place  of  destination.  It 
was  said  by  this  court  in  a  recent  case  that  "  The  right  of  a 
party  to  have  a  verdict  directed  in  his  favor  on  uncontradicted 
evidence  presents  merely  a  question  of  law  and  that  question 
of  law  is  expressly  reserved  for  our  consideration  botli  by  our 
Constitution  and  by  the  provisions  of  the  Code,  except  in  the 
single  case  where  the  cause  is  submitted  to  tlie  jury  and  the 
verdict  rendered  by  it  unanimously  upheld  by  the  Appellate 
Division."  {Second  National  Bank  v.  WestoUj  172  N.  Y. 
250,  254.)  The  plaintiff  cannot  sustain  the  judgment  in  this 
case  without  establishing  at  least  one  of  two  propositions: 
(1)  That  under  the  law  of  this  state  a  carrier  who  issues  a 
through  ticket  to  a  passenger  becomes  liable  for  the  loss  of 
baggage  upon  an  independent  connecting  road  beyond  its  own 
terminus;  or  (2)  that  by  the  delivery  of  a  through  ticket  to 
a  passenger,  with  coupons  attached,  securing  a  passage  over 
various  independent  and  connecting  roads,  the  first  carrier 
thereby  enters  into  a  special  contract  with  the  passenger  to 
become  accountable  for  the  loss  of  baggage  on  any  of  the 
various  connecting  roads  dascribed  in  the  ticket.  It  seems  to 
me  that  neither  of  these  propositions  could  have  been  deduced 
from  the  establislied  or  undisputed  facts  of  this  case ;  and  so 
it  must  follow  that  tlie  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Cdllen,  Ch.  J.,  Bartlett  and  Haxght,  JJ.,  concur  with 
Vann,  J. ;  Werner,  J.,  concurs  with  O'Brien,  J. ;  Gray,  J., 
absent. 

Judgment  affirmed. 


George  D.  Berry,  Respondent,  v.  The  U'ncA  Belt  Line 
Street  Railway  Company,  Appellant. 

Negliobnce  —  Contributory  Negligence  in  Boarding  Moving  Car 
Near  Obbtruction  in  Street.  Where  it  \s  claimed  in  an  action  to 
recover  for  personal  injuries  thnt  they  were  caused  by  the  negligent  act  of  a 
conductor  in  causing  the  speed  of  a  slowly  moving  street  car  to  be  acceler- 
ated while  plaintiff  was  attempting  to  board  it  so  that  ho  was  thrown 
back  Against  the  end  of  a  plank  projecting  from  a  barrier  surrounding  an 
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ezcaTation  in  the  street,  whereby  ho  was  swept  from  the  step  of  the  c»r 
and  thereby  injured,  and  it  appears  that  he  was  awnre  of  the  existence  of 
the  barrier  prior  to  the  date  of  the  accident,  and  that  at  the  time  he 
attempted  to  board  the  car  he  stood  in  a  well-lighted  place  and  within 
three  or  four  feet  of  the  barrier,  his  contributory  negligence  is  established 
as  a  matter  of  law  and  he  canpot  recrover;  since  standing  so  near  the 
barrier  his  act  in  attempting  to  enter  the  car  while  in  motion  must  be 
regarded  as  highly  negligent,  even  assuming  that  a  bell  was  given  the 
motorman  to  go  ahead. 
Berrff  v.  Utiea  Belt  Line  St.  R,  R  Co,,  87  App.  Div.  620,  reversed. 

(Argued  March  8.  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  A'^>pellate  Division  of  the 
8npreine  Court  in  the  fourth  judicial  department,  entered 
October  12,  1903,  afHrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wamick  J,  Kernan  for  appellant.  There  is  no  evidence 
that  accelerating  the  motion  of  the  car  either  caused  or  con- 
tributed to  this  accident.  {Laidlaw  v.  Sage^  158  N.  Y.  73 ; 
Fitzgerald  v.  K  Y.  C.  dk  11.  E.  R.  R.  Co.,  154  N.  Y.  263 ; 
Borden  v.  D.,  L.  ib  W.  R.  R.  Co.,  131  N.  Y.  671.)  Plain- 
tiff,  in  attempting  to  board  a  moving  car  within  two,  three  or 
four  feet,  or  less,  of  a  barrier  in  the  street,  was  guilty  of  con- 
tributory negligence  which  should  preclude  a  recovery  in  this 
action.  {Moylan  v.  S.  A.  Ry.  Co.,  128  N.  Y.  583  ;  Litiman 
v.  D.  D.,  E.  B.  i&B.  R.  R.  Co.,  6  Misc.  Rep.  34 ;  Murphy  v. 
N.  A.  R.  R.  Co.,  6  Misc.  Rep.  298;  149  N.  Y.  609;  Craig- 
head v.  B.  C.  R.  R.  Co.,  123  N.  Y.  391.) 

P.  IL  Fitzgerald  for  respondent.  The  defendant  in  this 
case  was  derelict  of  duty  in  maintaining  or  allowing  a  barrier 
to  remain  within  two,  three  or  four  inches  of  the  side  of 
the  car  when  it  accelerated  or  increased  the  speed  of  the 
car,  while  the  plaintiff  was  entering  the  same  and  brought 
in  contact  therewith.  {Berry  v.  U.  B.  L.  S.  R.  R.  Co.,  76 
App.  Div.  490 ;  Tucker  v.  B.  R.  R.  Co.,  53  App.  Div.  571 ; 
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169  N.  Y.  589 ;  True  v.  J\\  G.  i?.  Ji.  Co.,  70  App.  Div,  383 ; 
175  N.  Y.  487;  Fraficia  v.  jV:  Y,  S.  Co.,  lU  N.  Y.  380; 
Henderson  v,  iT.  EL  R.  R.  Co.,  46  App.  Div.  280 ;  FarU  v. 
J5.  C  i&  N.  R.  R.  Co.,  46  App.  Div.  231 ;  Wood  v.  H.  C. 
R.  R.  Co.,  5  App.  Div.  492 ;  Haasen  v.  N.  E.  R.  R.  Co.,  34 
App.  Div.  71 ;  Maker  v.  C.  P.,  N.  c6  E.  R.  R.  R.  Co.,  67 
N.  Y.  52;  Akersloot  v.  S.  A.  R.  R.  Co.,  131  N.  Y.  600; 
WaUace  v.  T.  A.  R.  R.  Co.,  36  App.  Div.  59.)  Tlie  plaintiff 
was  not  guilty  of  negligence  as  a  matter  of  law  in  boarding  a 
slowly  moving  car.  {Eppendorf  v.  B.  C.  <&  JV.  R.  R.  Co., 
69  K.  Y.  195;  Sexton  v.  M.  S.  Ry.  Co.,  40  App.  Div.  26.) 
The  improper  acceleration  of  the  car  wiien  plaintiff  was  enter- 
ing it  was  a  proximate  cause  of  the  injury  to  plaintiff,  {Ring 
V.  City  of  Cohoes,  77  N.  Y.  83 ;  Larkin  v.  IF.  M.  Co.,  45 
App.  Div,  6 ;  Leeds  v,  N.  Y.  T.  Co.,  178  N.  Y,  119.) 

Baetlbtt,  J,  This  is  a  negligence  action,  twice  tried  ;  the 
first  trial  resulted  in  a  judgment  of  nonsuit,  which  was 
reversed  by  the  Appellate  Division,  the  learned  court  hold- 
ing that  the  question  of  plaintiff^s  contributory  negligence 
should  have  been  submitted  to  the  jury ;  at  the  second  trial 
there  was  a  judgment  for  the  plaintiff,  entered  upon  a  verdict, 
which  was  affirmed  by  the  Appellate  Division,  with  a  divided 
court,  and  the  appeal  therefrom  is  now  before  us, 

Leah  street  is  located  in  the  southern  portion  of  the  city  of 
Utica,  and  runs  about  east  and  west ;  Seymour  avenue,  upon 
which  is  located  one  part  of  the  defendant's  railroad,  runs 
north  and  south,  and  intersects  Leah  street  at  right  angles. 

On  August  21st,  1901,  late  in  the  evening,  plaintiff  came 
west  on  the  south  side  of  Leah  street  to  Seymour  avenue  and 
waited  for  a  north-bound  car ;  as  the  car  approached  from  the 
south  the  plaintiff  signaled  it  and  walked  noi*th  on  Seymour 
avenue  until  he  was  within  about  ten  feet  south  of  the  north 
crosswalk,  whei'e  he  attempted  to  board  the  car,  which  was 
moving,  according  to  his  own  testimony,  "  real  slow,  just  about 
moving." 

It  is  a  conceded  fact  that  there  was  an  excavation  on  Leah 
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street  immediately  east  of  the  defendant's  track  and  about  six 
feet  south  of  the  north  crosswalk,  and  a  barrier  had  been 
erected)  running  east  and  west,  to  warn  travelers  of  the  dan- 
gerous situation ;  this  barrier  is  described  as  a  honzontal  plank 
or  board  set  in  a  crotch,  the  board  being  twelve  or  fourteen 
feet  long,  from  ten  to  twelve  inches  wide,  three  or  four  inches 
thick,  and  the  west  end  of  it  two  or  three  or  four  inches  from 
the  side  of  the  car. 

The  plaintiff  testified  that  he  was  possibly  not  more  than 
ten  feet  from  the  north  crosswalk  when  attempting  to  board 
the  car,  and  "  between  the  crosswalk  and  me  was  the  barrier ; 
I  was  facing  along  the  sidewalk,  up  towards  the  car,  and  when 
the  car  came  along  I  reached  up  and  took  hold  of  the  car ; 
put  one  foot  on  the  step  and  started  to  get  in  the  car ;  then  I 
say  the  speed  of  the  car  was  increased,  and  I  whs  knocked  off." 

The  plaintiff  had  previously  testified  that  as  he  mounted 
the  step  and  started  to  get  in  the  car  the  bell  was  given  to  go 
on.  On  cross-examination  the  plaintiff  stated :  "  1  could  not 
tell  how  far  that  barrier  was  away  at  the  tune  I  got  on  the 
car ;  I  did  not  see  it ;  possibly  two  or  three  or  four  feet,  it 
may  have  been  further,  and  it  may  not  have  been  as  far." 

The  plaintiff  further  testified  as  follows:  "I  stepped  on 
the  step  and  raised  my  foot  to  go  on  the  car  as  I  was  struck 
by  the  plank  projecting  out,  and  thrown  to  the  ground ; 
before  I  was  in  I  was  struck  and  knocked  to  the  ground  by  a 
plank  lying  in  crotches ;  *  *  *  It  struck  me  on  the  right 
side  (indicating),  turned  me  around  and  threw  me  to  the 
ground." 

The  occurrence  at  the  instant  of  the  accident  is  thus 
described  by  one  of  defendant's  witnesses  who  w^^s  a  passen- 
ger on  the  car :  "I  saw  Berry  (the  plaintiff)  when  he  first 
stepped  on  the  steps  of  the  car;  he  was  partially  standing  on 
the  step  and  one  foot  on  the  ground,  and  the  car  was  moving ; 
he  also  had  his  hand  on  the  railing,  which  runs  perpendicular 
with  the  end  of  the  car.  He  might  possibly  have  raised  him- 
self upon  the  step  or  put  both  feet  upon  the  step.  He  stayed 
in  that  position  a  very  small  fraction  of  a  minute,  a  very  few 
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seconds;  *  ♦  *  From  tlie  time  I  got  my  ejes  upon 
Berry  until  lie  disappeared  very  suddenly  it  might  probably 
be  two  seconds  or  so." 

The  plaintiff  testified  that  at  the  time  of  the  accident  he 
did  not  observe  tliis  barrier,  altliongh  standing  within  about 
four  feet,  more  or  less,  of  the  same,  but  admits  that  he  had 
observed  it  on  a  previous  occasion.  He  thus  swears :  *'  I  saw 
it  standing  there.  I  remember  they  were  paving  Leah  street, 
and  it  was  torn  up,  and  this  barrier  was  placed  there  so  horses 
could  not  pass.  They  were  digging  a  trench  there  at  the 
intersection  of  Leah  sti-eet,  and  that  is  what  the  barrier  was 
there  for."  It  was  proved  that  there  was  an  electric  light  at 
the  corner  of  Leah  street  and  Seymour  avenue,  and  the  plain- 
tiff testified  :  ^^  So  far  as  I  remember  it  was  light  there  so  I 
could  sec.  I  do  not  i*emember  whether  the  night  was  fair  or 
not."  These  extracts  from  the  record,  taken  from  that  por- 
tion of  the  evidence  most  favorable  to  the  plaintiff,  disclose  a 
situation  that  establishes  the  contributory  negligence  of  the 
plaintiff  as  matter  of  law. 

The  theory  of  the  plaintiff  is  that  while  he  was  attempting 
to  enter,  the  signal  was  given  by  the  conductor  to  go  ahead, 
and  that  the  sudden  starting  of  the  car  threw  him  out  against 
the  barrier,  thus  causing  his  injuries.  When  we  consider  that 
the  plaintiff  was  standing  within  possibly  two  or  three  or  four 
feet  of  the  barrier,  more  or  less,  according  to  his  own  testi- 
mony, at  the  time  he  sought  to  board  this  inoving  car,  and 
that  he  was  swept  from  the  step  by  contact  with  the  end  of 
the  plank,  extending  to  within  two  or  three  or  four  inches  of 
the  side  of  the  car,  within  "  two  seconds  or  so,"  it  ie  quite 
inconceivable  that  in  this  brief  interval  the  speed  of  the  car 
could  have  been  so  appreciably  accelerated  as  to  be  regarded 
the  proximate  cause  of  the  accident.  It  was  a  highly  negli- 
gent act  on  the  part  of  the  plaintiff,  standing  so  near  the 
barrier,  to  attempt  entering  tlie  car,  even  assuming  that  a 
bell  was  given  the  motormau  to  go  ahead.  It  seems  abso- 
lutely clear  that  the  accident  was  due  to  this  error  of  judg- 
ment on  the  part  of  the  plaintiff. 
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The  Appellate  Division  on  the  first  appeal  refei-s  to  the  case 
of  Eppeixdorf  v.  Brooklyn  G,  cfe  N.  R.  IL  Co.  (69  N.  Y.  195) 
as  a  controlling  authority  in  plaintiff's  favor.  In  the  case 
cited  it  appears  that  the  plaintiff  attempted  to  board  an  open 
car  when  moving  slowly.  The  opinion  states :  "  IJe  placed 
one  foot  upon  the  rail  on  the  side,  took  hold  of  the  end  of 
one  of  the  seats  with  his  hand,  and  raised  himself  from  the 
ground,  but  before  he  could  place  the  otlier  foot  firmly  upon 
the  rail,  the  driver,  while  looking  at  him,  and  without  any 
signal  or  notice  from  him,  let  go  the  brake,  and  thus  started 
the  car  with  a  jerk.  Plaintiff's  foot  slipped'and  got  under  the 
car  and  was  run  over  and  badly  crushed.  These  facts  appear 
mainly  from  plaintiff's  evidence.  They  are  contradicted  by 
the  evidence  given  on  the  part  of  the  defendant.  But  that 
is  not  so  overwhelming  that  it  can  be  said  that  plaintiff's  evi- 
dence was  entirely  destroyed,  or  that  the  jury  was  bound,  as 
a  maitter  of  law,  to  disregard  it.  It  was  properly  submitted 
to  them  and  theil*  finding  for  plaintiff  establishes  the  facts 
above  stated.  *  *  *  Ordinarily  it  is  perfectly  safe  to  get 
upon  a  street  car  moving  slowly,  and  thousands  of  people  do 
it  every  day  with  perfect  safety.  But  there  may  be  excep- 
tional cases,  when  the  car  is  moving  rapidly,  or  when  the  per- 
son is  infirm  or  clumsy,  or  is  incumbered  with  children,  pack- 
ages or  other  hindrances,  or  when  there  are  other  unfavorable 
conditions,  when  it  would  be  reckless  to  do  so,  and  a  court 
might,  upon  undisputed  evidence,  hold  as  matter  of  law,  that 
there  was  negligence  in  doing  so.  But  in  most  cases  it  must 
be  a  question  for  the  jury.  Here  there  was  nothing  excep- 
tional, and  no  reason  apparent  why  plaintiff  might  not,  with 
prudence,  have  expected  to  enter  the  car  with  safety." 

This  case  is  a  very  clear  authority  in  favor  of  the  defend- 
ant; there  were  "unfavorable  conditions"  which  should  have 
admonished  the  plaintiff  that  it  was  an  act  of  recklessness  to 
attempt  entering  the  car  under  tlie  circumstances. 

In  Moylan  v.  Second  Avenue  li.  R.  Co,  (128  N.  Y.  683) 
the  plaintiff  was  the  sole  witness  to  prove  how  the  injuries 
were  caused,  and  upon  that  point  his  evidence  upon  direct 


204         Berky  v.  Utica  Belt  Line  Stkebt  R.  Co.     [April, 
Opinion  of  the  Court,  per  Bartlktt,  J.  [Vol.  181. 


examination  was  as  follows :  ^^  I  waited  for  the  car ;  I  saw  the 
car  coming  —  an  open  car ;  I  waved  my  finger  and  lieard  the 
whistle  blow  to  stop  the  car ;  the  car  slacked  ;  I  stepped  on  the 
crosswalk  and  waited  for  the  car,  but  the  car  never  stopped  ; 
it  nearly  stopped  ;  I  waited  for  the  center  of  the  car,  and  put 
my  foot  on  the  step  and  took  hold  of  the  stanchion,  and  I 
heard  the  whistle  blow  and  the  horses  went  faster —  very  fast, 
and  I  was  struck  by  a  truck  the  other  side  before  I  had  time  to 
go  in  the  car ;  the  car  started  and  the  truck  was  in  the  street ; 
the  portion  of  my  body  which  was  not  in  the  car  struck  an 
empty  truck  to  which  horses  were  attached."  Upon  his  cross- 
examination  he  testified  as  follows :  ''  I  struck  the  hub  of  the 
truck  in  about  a  second  after  the  car  started  with  me ;  the  car 
was  moving  at  the  time,  but  had  nearly  stopped  ;  I  was  struck 
about  six  or  seven  feet  from  the  crossing  whei^e  I  got  on."  It 
appeared  that  the  plaintiff  was  a  young  man,  about  twenty- 
six  years  of  age,  in  good  health,  and,  at  the  time  of  the  acci- 
dent, unincumbered. 

Judge  Earl,  writing  for  the  court,  said  :  '^  Upon  these  facts 
we  think  the  plaintiff  should  have  been  nonsuited.  It  is 
impossible  for  us  to  perceive  wherein  the  defendant  was  guilty 
of  negligence,  or  if  it  was  guilty,  wherein  it  was  more  guilty 
than  the  plaintiff.  It  was  not  careless  for  the  plaintiff  to 
attempt  to  enter  the  car  while  it  was  slowly  moving.  Thou- 
sands of  young  men  get  on  and  off  street  cars  daily  and  are 
permitted  to  do  so  in  perfect  safety.  No  negligence  can, 
therefore,  be  imputed  to  the  defendant  merely  because  it  did 
not  stop  the  car  for  the  plaintiff.  But  for  the  truck  in  the 
street  he  would  have  entered  the  car  in  safety,  and  would  have 
been  uninjured.  The  solo  question,  therefore,  is  whether  the 
defendant  ought  to  have  guarded  the  plaintiff  against  injury 
from  the  truck  in  the  street  near  its  track.  It  was  not  bound 
to  know  that  the  truck  was  temporarily  there  so  close  to  its 
track  that  there  was  danger  that  a  person  attempting  to  get 
into  one  of  its  cars  might  be  injured  by  collision  therewith. 
There  was  no  evidence  that  the  driver  or  conductor  of  the  car 
Niw  the  truck  or  perceived  the  danger,  and  it  does  not  even 
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appear  that  the  conductor  was  in  a  position  to  see  tlie  truck. 
The  plaintiff  when  he  attempted  to  get  upon  the  car  was 
probably  nearer  the  truck  than  the  conductor  was,  and  he  had 
a  better  opportunity  to  see  the  truck  than  the  conductor  liad, 
as  it  was  on  the  same  side  of  the  car  with  him,  near  him,  in 
plain  sight,  in  fact  in  his  immediate  presence.  If  the  con- 
ductor was  careless  in  not  seeing  it  he  was  more  careless.  If 
the  conductor  was  bound  to  guard  him  against  the  danger,  so 
he  was  also  bound  to  care  for  himself.  It  was  his  duty  to  see 
for  himself  that  there  was  no  obstacle  in  his  immediate  pres- 
ence outside  of  the  ciar  and  the  railway  track  which  made  it 
dangerous  for  him  to  attempt  to  enter  the  moving  car." 

The  case  at  bar  is  much  stronger  against  the  plaintiff  than 
the  one  last  cited.  The  plaintiff  was  twenty-nine  years  of  age 
and  presumably  in  good  health,  and  in  possession  of  all  his 
faculties.  He  was  aware  of  the  existence  of  this  barrier  prior 
to  the  date  of  the  accident,  and  stood  practically  alongside  of 
it,  in  a  well-lighted  place,  when  he  attempted  to  board  the 
moving  car. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and  Wer- 
ner, JJ.,  concur. 
*    Judgment  and  order  reversed,  etc. 


Minneapolis  Trust  Company,  Appellant,  v.  Helen  Mather, 

Kespondent. 

Phincipal  and  Agent —  When  Agent's  Failure  to  Obey  Instruc- 

TI0N8  A8  TO  PROPERTY  PlEDOSD  TO  It  BY  PRINCIPAL  DOES  NOT  CREATE 
LLkBILITY  AS  FOR  A  CONVERSION  BUT  OnLY   FOR  THE   RESULTING    DaM- 

AGBs.  Wbere  a  trust  company  to  which  certain  promissory  notes  of  a 
third  party  and  mortgages  given  as  collateral  thereto  had  been  pledged 
and  which  had  been  instructed  by  the  pledgor  to  foreclose  the  mortgages 
and  "  bid  in  the  property  for  somewhere  near  its  present  value  and  take 
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judgment  against  the  makers  of  the  notes  for  any  deficiency  tbere  may 
be/'  instead  of  following  instructions,  bids  in  the  property  at  the  full  face 
value  of  the  securities  with  interest  and  costs  tliereon,  which  was  much 
more  than  the  value  of  the  land,  thus  releasing  the  makers  from  any  lia- 
bility for  deficiency,  it  is  liable,  not  as  for  a  conversion  of  the  securities, 
but  only  for  the  difference  between  the  value  of  the  land  and  the  amount 
bid  for  the  same. 
MinnsapoliM  TruU  Co,  v.  Mather,  90  App.  Div.  861,  reversed. 

(Argued  February  28,  1905;  decided  April  11, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  14,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

The  first  cause  of  action  in  the  complaint  is  upon  a  promis- 
sory note  made  by  the  defendant  to  the  order  of  the  plaintiff, 
and  the  second  is  for  commissions  for  rents  collected,  com- 
pensation for  services  performed,  and  moneys  advanced  by 
the  plaintiff  for  the  defendant.  The  plaintiff's  demands  are 
practically  uncontroverted,  but  the  answer  sets  forth  several 
affirmative  defenses  and  a  counterclaim  which  raise  the  real 
•  issues  in  the  case. 

Tiie  material  facts  found  by  the  referee  are  substantially 
as  follows:  In  December,  1886,  the  defendant  sold  to  one 
Whitney  certain  lands  in  the  "  Whitney  re-arrangement  of 
Bellevue  Addition  to  Saint  Paul,"  Minnesota,  and  took  in 
part  payment  of  the  purchase  price  ten  promissory  notes, 
with  five  collatei-al  mortgages  aggregating  $20,100.  In  Octo- 
ber, 1889,  the  defendant  left  these  notes  and  mortgages  witli 
the  plaintiff  for  collection,  and  in  March,  1891,  the  plaintiff 
also  took  charge  of  other  property  in  Minnesota  belonging 
to  the  defendant.  In  Dcceml)er,  1890,  the  plaintiff  loaned  to 
the  defendant  $5,000  upon  her  note  for  that  amount,  taking 
as  security  therefor  an  assignment  of  the  Whitney  notes  and 
mortgages  above  referred  to.  Tliis  assignment,  although 
absolute  on  its  face,  was  simply  intended  as  collateral  security 
for  the  payment  of  the  $5,000  note.  This  note  was  renewed 
from  time  to  time,  and,  being  unpaid  in  July,  1896,  the  plain- 
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tiflf  commenced  an  action  to  recover  the  amount  thereof  with 
interest,  and  also  the  amount  of  an  open  account,  the  items 
of  which  consisted  of  commissions  for  collecting  rents  and  of 
moneys  advanced  by  the  plaintiff  for  the  use  and  benefit  of 
the  defendant. 

At  the  time  when  the  defendant  executed  and  delivered  to 
the  plaintiflE  the  $5,000  note  above  referred  to,  the  Whitney 
notes  were  overdue,  the  interest  thereon  for  a  year  remained 
unpaid,  and  there  were  large  arrears  of  taxes  on  the  property 
covered  by  the  collateml  mortgages.  Great  difficulty  had  been 
experienced  in  collecting  anything  on  the  Whitney  notes,  and 
considerable  correspondence  had  passed  between  the  plaintiff 
on  the  one  hand  and  the  defendant  and  Mr.  Atwater,  her  attor- 
ney, of  Minneapolis,  on  the  other  hand,  as  to  the  best  course 
to  purene  in  the  effort  to  collect  the  same.  As  the  result  of 
this  correspondence  and  in  June  or  July,  1894,  defendant's 
attorney  Atwater  instructed  the  plaintiff  to  foreclose  the  Whit- 
ney mortgage  as  soon  as  possible,  "  bid  in  the  i>roperty  for 
somewhere  near  its  present  value,  and  take  judgment  against 
the  makers  of  the  notes  for  any  deficiency  there  might  be." 
Pursuant  to  these  instructions,  and  on  July  16th,  1894,  the 
plaintiff  commenced  foreclosure  by  advertisement  under  the 
statutes  of  Minnesota,  and  this  proceeding  eventuated  in  a 
sheriff's  sale  of  the  lands  on  September  5tli,  1895.  The  plain- 
tiff bid  in  the  property  for  the  sum  of  $24,434.90,  which  was 
the  full  face  value  of  the  notes  and  accrued  interest,  together 
with  the  costs  and  expenses  of  foreclosure,  instead  of  bidding 
it  in  "  for  somewhere  near  its  present  value,"  as  instructed  by 
Mr.  Atwater.  This  deviation  by  the  plaintiff  from  the  instruc- 
tions given  it  by  the  defendant's  attorney  has  resulted  in  the 
present  controversy. 

Upon  the  trial  the  learned  referee  awai*ded  judgment  in 
favor  of  the  plaintiff  upon  the  note  executed  by  the  defend- 
ant and  for  the  amount  of  the  open  account  which,  together 
with  interest,  aggregated  the  sum  of  $6,699.31.  As  above 
stated,  these  items  are  undisputed.  But  he  also  allowed  the 
full  amount  of  the  defendant's  counterclaim  which  resulted  in 
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an  aiBrniative  judgment  in  her  favor  for  the  sum  of  $17,250.05 
with  interest. 

The  claim  of  the  defendant  as  set  forth  in  her  affirmative 
defenses  and  counterclaim  was  that  the  plaintiff  at  its  own 
option  and  volition,  under  the  authority  contained  in  the 
Whitney  mortgages  and  the  assignment  thereof,  and  without 
request  or  direction  from  the  defendant,  foreclosed  these 
mortgages  and  bid  in  the  lands  for.  the  full  amount  thereof 
and  costs;  that  the  plaintiff  bid  off  and  purchased  said  lands 
for  its  own  use  and  benefit,  and  thus  took  title  thereto  in  its 
own  right  free  and  clear  of  any  claim  of  the  defendant ;  that 
the  plaintiff  gave  defendant  no  notice  of  said  foreclosure  pro- 
ceedings and  sale,  and  did  not  make  her  a  party  thereto,  but 
prosecuted  and  perfected  the  same  in  its  own  way  and  for  its 
own  use  and  benefit ;  that  the  mortgagor  Whitney  had  con- 
veyed the  i»remises  to  the  grantee  who  had  assumed  to  pay 
the  mortgages,  and  that  the  plaintiff  had  failed  and  neglected 
to  enforce  personal  liability  of  Whitney  or  his  grantees. 
Upon  these  allegations  the  defendant  asked  for  an  accounting 
and  an  affirmative  judgment  of  $14,000,  with  interest  from 
September  5th,  1894,  which  was  the  date  of  the  sale  in  the 
foreclosure  proceedings. 

The  referee's  findings  in  i*espect  of  these  affirmative  defenses 
and  counterclaims  are  that  on  June  30th,  1897,  Whitney  con- 
veyed the  mortgaged  premises  to  one  Van  Dyke,  who  assumed 
the  payment  of  the  notes  and  mortgages ;  that  certain  persons 
named  Sumbardo  and  Horr  had  thereafter  purchased  the 
mortgaged  property  or  some  part  thereof ;  that  the  defendant 
was  not  made  a  party  to  the  foreclosure  proceedings  above 
referred  to,  and  had  no  notice  thereof  until  after  the  sale 
under  the  same  had  been  completed  ;  that  the  land  conveyed 
by  the  mortgages  was  something  less  than  twenty  acres  and 
was  worth  at  the  time  of  tlie  sale  about  $20,000 ;  that  the 
aggregate  amount  due  and  payable  on  the  Whitney  notes  and 
mortgages  on  September  5tl),  1894,  was  $23,949.36 ;  that  the 
plaintiff  commenced  no  suit  against  Whitney  or  his  grantees, 
and  made  no  attempt  to  collect  the.notes  and  mortgages  either 
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from  Whitney,  Van  Dyke  or  the  subsequent  grantees  ;  that 
the  plaintiff's  officers  did  not  know  Whitney,  liad  never  seen 
him  or  had  any  business  with  him,  and  that  there  was  no  evi- 
dence that  the  plaintiff  or  any  of  its  officei-s  liad  ever  Iieard  of 
Van  Dyke,  or  that  the  mortgaged  premises  liad  been  conveyed 
to  him ;  that  the  plaintiff  was  negligent  in  the  collection  of 
said  notes  and  mortgages  and  in  causing  the  moi*tgaged  pi*cm- 
ises  to  be  sold  at  the  full  amount  due  thereon,  thus  releasing 
the  said  Whitney  and  Van  Dyke  from  all  personal  liability  in 
respect  thereto. 

Upon  these  findings  of  fact  the  referee  found  as  matter  of 
law,  that  the  plaintiff  had  converted  the  pledged  securities 
and  must  account  to  the  defendant  for  the  value  thereof.  He 
fixed  the  value  of  the  securities  as  of  September  5th,  1894, 
at  $23,949.36,  and  after  deducting  therefrom  the  sum  of 
$6,699.31  due  upon  the  note  and  account  set  forth  in  the  com- 
plaint, he  awarded  judgment  in  favor  of  the  defendant  for 
the  difference,  which  was  the  sum  of  $17,250.05,  with  interest 
from  the  date  of  the  foreclosure  sale. 

Thomas  Thaclier  and  Selden  Bacon,  Jr,^  for  appellant. 
The  judgment  cannot  be  sustained  upon  the  theory  that  the 
intentiqn  of  the  plaintiff  was  to  buy  for  its  own  account  exclu- 
sively. {Matter  of  Gilbert,  104  N.  Y.  200 ;  Bloomer  v. 
Sturges,  58  N.  Y.  168;  Dalton  v.  JS7nith,  86  N.  Y.  176.) 
The  judgment  cannot  be  sustained  upon  the  theory  that, 
though  tlie  plaintiff  intended  to  buy  for  the  defendant's 
account  subject  to  its  lien,  the  purchases  must  be  deemed  in 
law  to  have  been  made  for  its  own  account  exclusively  upon 
the  ground  that  it  departed  from  the  defendant's  instructions 
in  respect  to  the  amounts  bid  through  negligence  or  other- 
wise, and  that  the  defendant  thereafter  elected  not  to  accept 
the  purchases  as  for  her  account.  {Moore  v.  McKibbin,  33 
Barb.  246;  Southwick  v.  Nat  Bank,  84  N.  Y.  420;  Clark 
v.  Cumminga,  5  Barb.  339 ;  Colobr.  on  Col.  Sec.  §  183 ;  Broken 
v.  Taylor,  8  Gray,  135 ;  Stevens  v.  Dedham  Inst,,  129  Mass. 
14 
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547;  Nat.  Bank  v.  0.  f\  etc,,  Co.,  20  Fed.  Rep.  65;  Sar- 
jeant  v.  Blunt,  16  Joluis.  73  ;  Laverty  v.  Snethen,  68  N.  Y. 
522;  Cmrdey  v.  Dazian,  114  N.  Y.  161.)  Independently  of 
said  instructions,  plaintiff  was  authorized  to  buy  the  property 
for  account  of  the  defendant  subject  to  its  Hen  for  the  debt 
to  it,  and  if  it  bid  more  than  defendant  suggested  the  pur- 
chases would  still  be  for  defendant's  account  subject  to  such 
lien,  and  any  negligence  or  wrongdoing  in  that  resj^ct  would, 
at  the  most,  give  defendant  a  right  to  compensation  for  the 
injury  resulting  to  her.  {Matter  of  Gilbert,  104  N.  Y.  200; 
Pliicker  V.  Teller,  174  Penn.  St.  529;  Iloyt  v.  Martense,  16 
N.  Y.  231 ;  Brown  v.  Taylor,  8  Gray,  135  ;  Stevens  v.  Dedham 
Inst.,  129  Mass.  547;A'(Z^.  Bank  v.  0.  K,  etc.,  Co.,  20  Fed. 
Rep.  65  ;  Whiton  v.  Paul,  13  R.  I.  40.) 

M.  11.  Merwin  and  Joseph  Nellis  for  respondent.  The 
defendant  had  the  right  to  treat  the  plaintiff  as  the  purchaser 
of  the  premises  at  the  amount  bid  by  it  at  the  public  sale. 
{Gilchrist  V.  Cunnhiyham,  8  Wend.  641;  Hays  v.  Stone,  7 
Hill,  128;  Story  on  Agency,  §§  192-199;  Mowry  v.  Wood, 
12  Wis.  467 ;  Dunlap's  Paley  on  Agency,  28,  ch.  1,  pt.  1,  §  7 ; 
WiUiains  v.  Littlefield,  12  Wend.  362 ;  Hampton  v.  Speck- 
enagU,  9  S.  &  R.  212;  1  Pars,  on  Cont.  [9th  ed.]  104;  Nes- 
hit  V.  Helser,  49  Mo.  383;  Scott  v.  Rogers,  31  N.  Y.  676; 
iMverty  v.  Snethen,  68  X.  Y.  522 ;  Smith  v.  Petrie,  70  N.  Y. 
13 ;  Rice  v.  Tavomier,  8  Minn.  214.)  The  defendant  had 
the  option  of  treating  the  plaintiff  as  a  purchaser,  because, 
first,  it  was,  as  to  the  amount  over  and  above  its  claim,  a  trus- 
tee or  agent  for  the  defendant,  and  in  such  cases  it  is  Veil 
established  that  such  option  exists ;  and,  second,  the  plaintiff 
could  not  restore  the  pledged  property,  as  by  its  bid  it  had 
released  the  maker  of  the  notes  and  his  grantee  from  all  per- 
sonal liability.  (  Wilson  v.  Littk,  2  X.  Y.  443 ;  GiUett  v. 
Bank  of  America,  160  N.  Y.  549,  560;  Jones  on  Pledges  & 
Coll.  Sec.  [2d  ed.]  §  140 ;  Perry  on  Trusts  [5th  ed.],  §  198 ; 
Olcott  V.  T.  R.  R.  Co.,  27  N.  Y.  546 ;  Kohn  v.  Chojnn,  152 
N.  Y.  305  ;  Camplell  v.  P.  L.  Ins.  Co.,  2  Whart.  53 ;  Bryan 
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V.  Baldwin^  52  N.  Y.  232 ;  Ogden  v.  Larrahee,  57  111  398.) 
The  proofs  justify  the  finding  tiiat  there  was  a  conversion. 
(Jones  on  Pledges,  §  57 la;  Lucking  v.  Gounon^  37  How.  Pr. 
134 ;  DougloB  v.  Carpenter^  17  App.  Div.  329  ;  Glidden  v. 
M,  Nat.  Bank,  53  Ohio  St.  604;  Laverty  v.  Snethen^  68 
N".  Y.  522;  Scott  v.  Rogers,  31  N.  Y.  676;  McMorriav. 
Simpson^  21  Wend.  610 ;  Cowley  v.  Dazian^  114  N.  Y.  161 ; 
Spo<yr  V.  Newell,  3  Hill,  307.) 

Werner,  J.  Upon  the  facts  found  as  above  stated,  the 
two  principal  questions  that  survive  the  judgment  of  affirm- 
ance in  the  Appellate  Division  are  (1)  whether  there  is  any 
evidence  to  support  the  findings  of  fact,  and  (2)  whether  the 
conclusions  of  law  are  warranted  by  the  facts  as  found.  The 
first  of  these  questions  need  not  bo  discussed,  since  the  most 
cursory  examination  of  the  record  discloses  evidence  enough 
to  sustain  the  referee's  findings  of  fact ;  but  the  second  ques- 
tion cannot  be  so  easily  disposed  of.  The  theory  upon  which 
the  judgment  agtiinst  the  plaintiff  is  based  is  that  the  latter 
was  guilty  of  converting  the  defendant's  securities.  That 
theory  is  quite  consistent  with  the  allegations  of  the  defend- 
ant's answer,  but  it  does  not  seem  to  be  borne  out  by  the  facts 
as  proved  and  found.  If  it  were  true,  as  alleged  in  the 
defendant's  answer,  that  the  plaintiff,  of  its  own  volition  and 
option,  without  any  request  or  direction  from  the  defendant, 
instituted  proceedings  for  the  foreclosure  of  the  Whitney 
mortgages,  and  bid  in  the  lands  therein  described  in  its  own 
name  and  for  its  own  account,  the  conclusion  would  naturally 
and  inevitably  follow  that  the  plaintiff  must  be  deemed  to 
have  exercised  such  unauthorized  dominion  and  control  over 
the  defendant's  securities  as  to  render  itself  liable  to  the 
defendant  for  the  full  value  thereof.  But  these  allegations 
are  not  supported  by  the  facts  as  found  by  the  referee.  The 
findings  in  this  behalf  are  that  the  defendant  employed  one 
Atwater,  an  attorney  residing  in  the  city  of  Minneapolis,  to 
consult  with  the  plaintiff  as  to  the  best  mannei'  in  which  to 
proceed  in  the  foreclosure  of  the  mortgages  for  the  protection 
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of  the  defendant's  interests,  and  that  Atwater  instructed  the 
plaintiff  that  "  there  was  no  other  course  to  pursue  except  to 
proceed  to  foreclose  the  Sumbardo  mortgages  as  soon  as  pos- 
sible, bid  in  the  property  for  somewhere  near  its  present  value 
and  take  a  judgment  against  the  makers  of  the  notes  for  any 
deficiency  there  might  be."  Upon  this  state  of  the  record  we 
must  assume  that  the  plaintiff  was  authorized  to  foreclose  the 
mortgages  and  to  bid  in  the  property  for  the  defendant  at  a 
price  not  to  exceed  its  then  value.  The  referee  has  found  that 
the  value  of  the  property  was  about  $20,000,  and  that  it  was  bid 
in  for  $24,434.35,  which  was  the  full  face  value  of  the  Whit- 
ney notes  and  mortgages,  with  interest  to  the  day  of  the  sale. 
These  uncontradicted  facts  fully  justify  the  further  finding 
'^  that  the  plaintiff  was  negligent  in  the  collection  of  the  said 
collateral  notes  and  mortgages,  in  causing  the  mortgaged 
premises  to  be  sold  at  the  full  amount  due  on  the  respective 
securities,  and  thus  releasing  the  maker  of  said  notes  and  the 
said  Van  Dyke,  the  grantee  of  said  premises,  who  had  assumed 
the  payment  of  the  same." 

But  we  fail  to  perceive  how  this  finding  of  negligence  jus- 
tifies the  conclusion  that  the  plaintiff  was  guilty  of  converting 
the  defendant's  securities.  It  is  true  that  the  plaintiff  was  the 
pledgee  of  these  securities  as  well  as  the  agent  of  the  defend- 
ant. It  is  equally  true  that  the  defendant  was  not  notified  of 
the  foreclosure  and  that  the  plaintiff  bid  in  the  mortgaged 
lands  in  its  own  name.  There  is,  however,  no  finding  that 
the  plaintiff,  in  bidding  in  the  property  in  its  own  name,  was 
not  acting  for  and  on  behalf  of  the  defendant,  and  there  is  no 
significance  in  the  failure  to  notify  her  of  the  foreclosure 
when  the  circumstances  are  considered.  The  mortgaged  prop- 
erty was  in  the  state  of  Minnesota.  The  plaintiff's  place  of 
business  was  there  and  it  held  an  assignment  of  the  mort- 
gages. The  defendant's  attorney  had  instructed  the  plaintiff 
to  proceed  to  a  foreclosure  and  sale.  The  defendant  lived  in 
the  state  of  New  York  and  could  act  much  more  conveniently 
and  economically  through  her  pledgee  and  agent  than  she 
could  in  person.     It  was,  therefore,  quite  natural  and  proper 
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that  the  plaintiff  should  use  its  own  name  in  acting  for  the 
defendant.  All  this  was  entirely  consistent  with  the  plain- 
tiff's duty  as  the  agent  and  pledgee  of  the  defendant.  It  is 
obvions,  however,  that  in  departing  from  the  defendant's 
instructions  as  to  piice  the  plaintiff  was  guilty  of  a  breach  of 
duty  and  rendered  itself  liable  for  any  damages  resulting 
from  such  breach.  Since  there  is  neither  evidence  nor  find- 
ing as  to  the  financial  responsibility  of  either  Whitney,  the 
mortgagor,  or  Van  Dyke,  his  grantee,  who  assumed  payment 
of  the  mortgages,  the  most  favorable  view  of  the  case  to 
which  the  defendant  can  be  entitled  is  that  if  the  plaintiff 
had  obeyed  instructions  by  bidding  in  the  property  at  its 
actual  value  a  deficiency  judgment  might  have  been  collected 
from  Wliitney  or  Van  Dyke.  It  would  seem  to  follow  as  a 
logical  corollary  that  the  defendant's  right  of  recovery  should 
be  measured  by  what  she  may  have  lost  through  the  plain- 
tiff's misconduct ;  for  the  law  of  damages  is  the  law  of  com- 
pensation. In  the  absence  of  some  arbitrary  legal  rule  this 
would  naturally  be  the  difference  between  the  value  of  the  land 
and  the  amount  bid  for  the  same  at  the  sale.  That  would  seem 
to  be  the  rule  applicable  to  this  case  unless  the  plaintiff's  breach 
of  duty  amounted  to  a  conversion.  We  think  there  was  no 
conversion.  The  true  rule  is  very  succinctly  stated  in  Mechem 
on  Agency  (sec.  476)  where  the  learned  author  says:  "In 
many  cases  it  becomes  difiicult  to  determine  whether  the  mis- 
conduct of  the  agent  consists  in  a  mere  breach  of  instructions 
or  amounts  in  law  to  a  conversion ;  and  the  distinction  is 
sometimes  exceedingly  technical.  A  distinction  is  neverthe- 
less to  be  made.  Thus  it  has  been  held  that  if  property  be 
delivered  to  an  agent  with  instructions  to  sell  it  at  a  certain 
price,  and  he  sells  it  for  less  than  that  price,  he  is  not  liable  in 
trover  as  for  conversion.  {Sarjeant  v.  JBlunt,  16  Johns.  74; 
Dufreane  v.  Hutchinson^  3  Taunt.  117 ;  Palmer  v,  Jobrmain, 
2  M.  &  W.  282.)  In  such  a  case  the  agent  had  a  right  to  sell 
and  deliver,  and  in  that  respect  he  did  no  more  than  he  was 
authorized  to  do.  He  disobeyed  instructions  as  to  price  only, 
and  was  liable  for  misconduct,  but  not  for  conversion  of  the 
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proj>erty.  So  where  an  agent  was  authorized  to  deliver 
goods  on  receiving  sufficient  security,-  but  delivered  them  on 
inadequate  security,  it  was  held  that  trover  would  not  lie." 
{Cainies  v.  Bleecker^  12  Johns.  300.)  The  principle  thus 
enunciated  seems  to  be  precisely  applicable  to  the  case  at  bar. 
There  can  be  no  sound  distinction  between  a  case  of  agency 
to  sell  at  a  specified  price  and  one  to  buy  within  a  price  or 
limit  named. 

We  think  the  cases  cited  by  the  learned  Appellate  Division 
and  the  defendant  are  not  in  point.  In  Scott  v.  Rogei^s  (31 
N.  Y.  676)  the  instructions  were  to  sell  wheat  at  a  specified 
price  on  a  particular  day,  and  if  not  so  sold  to  ship  it  to  a 
designated  consignee  in  the  city  of  Kew  York.  In  Laverty 
V.  Sneiheii  (68  N.  Y.  522)  the  agent  was  instructed  not  to 
part  with  a  note  unless  he  got  the  money.  In  Comley  v. 
Dazian  (114:  N.  Y.  161)  certain  goods  were  not  to  be  sold 
without  the  approval  and  consent  of  the  owners.  In  Gilchrist 
V.  Ciin7iingham  (8  Wend.  641)  the  assignee  of  a  mortgage  as 
collateral  foreclosed  the  same  without  instructions  and  one  of 
the  defendants  treated  the  property  as  his  own.  In  all  of 
these  cases  the  breach  of  duty  was  held  to  be  a  conversion, 
because  the  act  done  was  wholly  unauthorized  and  in  defiance 
of  the  owner's  rights.  That  is  the  point  of  distinction  between 
the  two  classes  of  cases  above  referred  to. 

It  is  undoubtedly  the  duty  of  an  agent  to  obey  all  the  lawful 
instructions  of  his  principal,  and  the  agent  is  clearly  responsi- 
ble for  all  losses  occasioned  by  his  disobedience  thereof. 
(  Whitney  v.  Merchants'  Union  Express  Co.^  104  Mass.  152 ; 
Blot  V.  Boicemc,  3  N.  Y.  78.)  But  it  is  equally  clear  that 
the  rule  of  damages  as  for  conversion  is  not  applicable  to  all 
cases  where  a  principal  may  sustain  loss  through  the  negli- 
gence or  disobedience  of  his  agent.  {Warnsley  v.  Atlas 
Steamship  Co.^  168  X.  Y.  533  ;  Industrial  &  General  Trtist 
V.  Tod,  170  id.  233.)  The  law  upon  this  subject  is  well 
summed  up  by  Bronson,  J.,  in  AIcMorris  v.  Simpson  (21 
Wend.  610,  613)  as  follows:  ''  The  most  usual  remedies  of  a 
principal  against  his  agent  are  the  action  of  assumpsit  and  a 
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special  action  on  the  case ;  but  tliere  can  be  no  donbt  that 
trover  will  sometimes  be  an  appropriate  remedy.  The  action 
may  be  maintained  whenever  the  agent  has  wrongfully  con- 
verted the  property  of  his  principal  to  his  own  use ;  and  the 
fact  of  convereion  may  be  made  out  by  showing  either  a 
demand  and  refusal,  or  that  the  agent  has,  without  necessity, 
sold  or  otherwise  disposed  of  the  property  contrary  to  his 
instructions.  When  an  agent  wrongfully  refuses  to  surrender 
the  goods  of  his  principal,  or  wholly  departs  from  his  authority 
in  disposing  of  them,  he  makes  the  property  his  own,  and  may 
be  treated  as  a  tort-feasor.  But  there  must  be  some  act  on 
the  part  of  the  agent  —  a  mere  omission  of  duty  is  not  enough, 
although  the  property  may  be  lost  in  consequence  of  his  neg- 
lect. Nor  will  trover  lie  where  the  agent,  though  wanting  in 
good  faith,  has  acted  within  the  general  scope  of  his  powers. 
There  must,  I  think,  be  an  entire  departure  from  his  authority 
before  this  action  for  a  conversion  of  the  goods  can  be 
maintained." 

We  think  that  it  was  error  to  hold  the  plaintiff  as  for  a 
conversion,  and  as  this  view  of  the  case  will  necessitate  a  new 
trial,  it  is  unnecessary  to  discuss  other  exceptions  treated  at 
length  in  the  brief  of  the  appellant. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  in  all  courts  to  abide  the  event. 

Cullen,  Ch.  J .,  Gray,  Haight  and  Vann,  JJ.,  concur ; 
O'Brien  and  Bartlett,  JJ.,  not  voting. 

Judgment  revereed,  etc. 


Thomas  F.  Dillon,  Respondent,  v.  The  National  Coal  Tar 
Company,  Appellant. 

1.  Factory  Act— Unguarded  Revolving  Shaft.  Where  a  revolv- 
ing shaft,  by  which  a  servant  was  injured  while  at  work  near  it,  was  ele- 
vated fourteen  or  fifteen  feet  above  the  floor  of  a  factory  and  could  be 
reached  only  by  the  use  of  a  ladder,  the  master  cannot  be  charged  with 
negligence  under  the  Factory  Act  (L.  1886,  ch.  4C9,  as  amd.  by  L.  18dS. 
ch.  078,  §  8)  in  failing  to  properly  guard  it. 
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2.  Master  and  Servant  — Masteu  Not  Liable  for  Failure  to 
Warn  Servant  of  Danger  of  Work.  Where  it  appears  in  an  action 
brought  by  a  servant  against  a  master  to  recover  for  injuries  sustained  by 
contact  with  a  rapidly  revolving  shaft,  near  which  the  plaintiff  was  directed 
to  work,  that  the  plaintiff  was  a  steamfltter  of  many  years'  experience,  that 
he  had  some  knowledge  of  the  dangers  attendant  upon  work  in  proximity 
to  revolving  sliafts  and  that  the  danger  was  just  as  obvious  to  him  as  it 
was  to  defendant,  the  latter  is  not  liable  because  it  failed  to  have  pituntiff 
instructed  as  to  the  dangerous  character  of  the  work;  and  the  fact  that 
the  danger  was  enhanced  by  a  key  way  running  the  entire  length  of  the 
shaft,  of  which  the  plaintiff  had  no  knowledge,  is  immaterial,  since  where 
the  danger  is  obvious  and  great,  as  in  the  case  of  a  revolving  shaft,  it 
is  not  necessary  to  give  warning  of  all  of  the  elements  which  serve  to 
enhance  the  risk. 

Dillon  V.  National  Coal  Tar  Co.,  88  App.  Div.  614,  reversed. 

(Argued  March  14.  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  19,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  action  is  based  upon  alleged  negligence  resulting  in  per- 
sonal injuries.  On  the  15th  of  January,  1901,  the  plaintiff, 
a  steamiitter  forty-eight  years  of  age,  and  employed  by  the 
defendant,  sustained  the  injuries  complained  of.  He  had  been 
directed  by  the  foreman  of  the  defendant  to  take  down  a  line 
of  pipe  which  ran  along  and  near  the  ceiling  of  one  of  the 
rooms  in  the  defendant's  factory.  While  engaged  in  this 
work  a  portion  of  his  clothing  was  cauglit  on  a  revolving  shaft 
in  consequence  of  which  lie  was  whirled  around,  thrown  down 
and  severely  injured.  The  case  was  submitted  to  the  jury 
and  the  plaintiff  recovered  a  verdict  for  $2,250.  On  appeal 
the  judgment  entered  upon  the  verdict  was  affirmed  by  the 
Appellate  Division,  one  of  the  justices  dissenting. 

The  room  in  which  the  plaintiff  was  at  work  at  the  time  of 
the  accident  was  about  17  or  18  feet  high.  The  shaft  which 
caused  his  injuries  ran  along  the  ceiling  of  the  room,  and 
about  two  feet  therefrom.     Above  the  shaft  and  at  a  distance 
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variously  estimated  at  from  15  inches  to  three  feet,  was  the 
pipe  line  which  plaintiff  was  engaged  to  take  down.  There 
was  a  groove  called  a  key  way,  running  along  the  entire  length 
of  the  shaft,  about  three-eighths  of  an  inch  deep  and  seven- 
eighths  wide,  and  the  shaft  was  revolving  at  the  rate  of  about 
150  revolutions  a  minute. 

The  plaintiff,  with  a  helper,  had  been  at  work  some  hours 
taking  down  the  pipe.  At  the  place  where  the  accident  hap- 
pened they  had  placed  a  ladder  against  the  pipe  and  when  at 
work  on  the  pipe  the  plaintiff  was  between  it  and  the  shaft, 
a  part  of  his  body  being  above  and  a  part  below  the  shaft, 
with  his  back  towards  it.  While  in  this  position,  and  dressed 
in  overalls  and  a  jumper  or  jacket  closely  buttoned  around 
him,  he  started  to  descend  the  ladder,  when  a  portion  of  the 
clothing  on  his  back  was  caught  by  the  shaft  with  the  result 
above  stated.  The  plaintiff  testified,  as  did  the  helper,  that 
it  was  necessary  for  him  to  get  into  the  position  described  in 
order  to  take  down  the  pipe.  On  the  other  hand,  the  fore- 
man of  the  defendant  testified  that  it  was  not  necessary,  but 
that  he  could  have  reached  the  pipe  without  getting  into 
proximity  with  the  shaft.  The  exact  situation  of  the  pipe 
with  respect  to  the  surroundings  does  not  clearly  appear  in 
the  record.  The  plaintiff  received  no  specific  directions  as  to 
the  manner  of  doing  the  work,  the  details  being  left  to  his 
judgment.  The  plaintiff  said  to  the  foreman  of  the  defend- 
ant, who  was  a  mechanical  engineer  having  general  charge  of 
the  work,  that  "  We  could  do  this  work  more  convenient  and 
handier  if  the  machinery  was  stopped."  The  foreman  replied : 
"  Go  right  away  and  take  the  pipe  down.  I  have  got  to  get 
it  down  out  of  here." 

The  plaintiff  was  an  experienced  steamfitter,  having  pur- 
sued that  occupation  for  about  30  years.  He  had  been  in 
the  employ  of  the  defendant  for  a  year  or  more  prior  to  the 
accident.  He  testified  that  the  ^^  business  of  a  steamfitter  is 
to  look  after  the  pipes,  steam  pipes,  and  connections  about 
engines  that  operate  machinery  in  factories,"  etc.  His  work 
has  been  in  machine  shops  largely.     He  further  testified  that 
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when  at  work  on  the  pipe  he  was  careful  to  avoid  coining  in 
contact  with  the  shaft ;  that  he  never  knew  of  any  danger  from 
sach  contact  with  a  rapidly  revolving  shaft,  nor  that  it  '^  was 
likely  to  catch  him,"  but  that  it  might  catch  a  loose  garment. 
Some  of  his  witnesses  testified  that  it  was  common  knowledge 
that  there  was  danger  in  allowing  clothing  to  come  into  contact 
with  a  rapidly  revolving  shaft.  He  did  not  know  of  the 
existence  of  the.  keyway,  and  when  the  shaft  was  revolving 
rapidly  it  could  not  be  seen.  The  evidence  tends  to  show  that 
a  smooth  revolving  shaft  wonid  have  some  tendency  to  catch 
hold  of  and  wind  around  it  loose  clothing  that  came  in  con- 
tact with  it,  while  a  shaft  with  a  key  way  in  it,  like  the  one  in 
question,  would  he  much  more  likely  to  have  that  effect  and 
would  be  more  dangerous.  Keyways  are  used  for  the  pur- 
pose of  attaching  wheels  or  pulleys  to  shafting,  and  the  evi- 
dence discloses  that  the  places  not  in  actual  use  are  usually 
filled  in  with  babbit  metal  so  as  to  make  a  smooth  surface. 

Fra7ik  Vemer  Johnsmi  and  E.  Clyde  Shenoood  for  appel- 
lant. The  position  in  which  the  plaintiff  voluntarily  placed 
himself  for  the  purpose  of  removing  the  pipe  in  question  was 
obviously  a  dangerous  one.  Tlie  danger  was  known  to  the 
plaintiff  and  the  necessity  of  using  care  under  those  circum- 
stances was  well  known  to  him.  Therefore  the  risk  and 
danger  of  having  his  clothing  caught  upon  the  revolving 
shaft  in  question  was  a  risk  that  he  voluntarily  assumed  when 
he  placed  himself  in  that  position.  {Connolly  v.  IL  W.  Co.^ 
163  Mass.  166  ;  Glassheim  v.  N,  Y.  P.  Co.^  13  Misc.  Eep. 
174 ;  Crown  v.  Orr,  140  N.  T.  450 ;  Knisley  v.  Pratt,  148 
N.  Y.  372 ;  Buckley  v.  G,  P.  A  R.  M.  Co.,  113  N.  Y.  540 ; 
White  V.  W,  L.  Co.,  131  N.  Y.  631 ;  Hickey  v.  Taaffe,  105 
N.  Y.  26 ;  Ilorton  v.  F.  L  Works,  13  App.  Div.  508  ;  Shaxo 
V.  Sheldon,  103  K  Y.  667;  De  Young  \,  Irving,  5  App.  Div. 
499;  McCw  v.  iT.  S.  M.  Co.,  142  N.  Y.  106;  Oghy  v. 
Miles,  139  N.  Y.  458.)  The  court  erred  in  refusing  to  charge 
that  if  the  plaintiff  voluntarily  selected  a  dangerous  place  in 
which  to  work,  there  was  no  duty  upon  the  master  to  warn 
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liim  of  its  dangers.  {Millar  v.  Grieiney  53  App.  Div.  276 ; 
Thompson  v.  C\  Mfg.  Co.^  62  App.  Div.  279,  282 ;  Ekendahl 
V.  Hayes,  10  App.  Div.  487 ;  Flood  v.  W.  U.  Tel.  Co.,  131 
N.  Y.  603 ;  Gibson  v.  K  li.  R.  Co.,  63  N.  Y.  449, 453,  454 ; 
Lewis  V.  Simpson,  3  Wash.  641 ;  Galvin  v.  0.  C.  R.  li.  Co., 
162  Mass.  533;  Erskinex.  C.  V.  B.  S.  Co.,  71  Fed.  Rep. 
270 ;  McCm  v.  N.  S.  M.  Co.,  142  N.  Y.  106 ;  JIartwig  v. 
B.  S.  S.  i&  Z.  Co.,  118  X.  Y.  664 ;  Cahill  v.  Hilton,  106 
N.  Y.  512.) 

/.  li.  Oeland  for  respondent.  Plaintiff  did  not  assume 
the  risk  of  being  caught  by  the  shafting  with  the  dangerous 
keyway  in  it,  or  at  least  this  was  an  issue  for  the  jury  to  pass 
on.  i^lngerman  v.  Moore,  90  Cal.  410;  Dorney  v.  O^NeiU, 
60  App.  Div.  19 ;  Simone  v.  Kirlc,  173  N.  Y.  7;  EaMland 
V.  Clfirte,  165  N.  Y.  421 ;  Finn  v.  Cassidy,  165  N.  Y.  584 ; 
Benzing  v.  Steimcay  cfe  Sons,  101  K.  Y.  552  ;  Booth  v.  Hail- 
way  Co.,  73  N.  Y.  40 ;  Pantzar  v.  T.  F.  L  M.  Co.,  99  N.  Y. 
368 ;  Prouke  v.  S.  P.  Foundry  Co.,  68  Minn.  307 ;  Walker 
v.  J!/'.  F.  P.  Co.,  99  App.  Div.  47.) 

Werner,  J.  As  the  shaft  which  caused  plaintiff's  injuries 
was  elevated  14  or  15  feet  above  the  floor  of  the  defendant's 
factory,  and  could  be  reached  only  by  the  use  of  a  ladder, 
the  defendant  cannot  be  charged  with  negligence  under  the 
Factory  Act  in  failing  to  properly  guard  it.  {Glens  Falls 
P.  C.  Co.  V.  Travelers'  Ins.  Co.,  162  N.  Y.  399.)  The  only 
ground  upon  which  the  defendant  can  be  held  liable,  if  at  all, 
is  that  it  failed  in  its  duty  to  properly  instruct  the  plaintiff 
before  he  was  directed  to  take  down  the  pipe  upon  which  he 
was  at  work  when  injured.  If  the  danger  to  be  apprehended 
by  coining  in  contact  with  the  shaft  was  as  open,  obvious  and 
apparent  to  the  plaintiff  as  it  was  to  the  defendant,  the  latter 
was  under  no  duty  to  instruct  the  former  in  this  regard,  for 
in  that  event  the  risk  was  one  which  he  voluntarily  assumed. 

The  plaintiff  was  a  steamfitter  of  thirty  years'  experience, 
during  which  time  he  had  been  largely  employed  in  machine 
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shops  where  revolving  shafting  was  in  use.  His  testimony, 
taken  as  a  whole,  tends  to  show  some  knowledge  of  the  dan- 
gers attendant  upon  work  in  proximity  to  revolving  shafts. 
It  shows  that  ho  deemed  it  necessary  to  exercise  care  in  avoid- 
ing contact  with  the  shaft  near  which  he  was  at  work.  The 
testimony  of  his  witnesses  discloses  that  the  danger  was  a  mat- 
ter of  common  knowledge.  Prior  to  the  accident  the  plaintiff 
was  a  man  of  at  least  avei*age  mental  and  physical  capacity,  who 
had  every  opportunity  to  observe  and  comprehend  the  indica- 
tions of  danger  in  his  line  of  work.  In  the  exercise  of  ordinary 
care  and  prudence  he  could  not  have  escaped  the  knowledge 
that  there  was  danger  in  permitting  his  clothes  to  come  in 
contact  with  a  revolving  shaft.  The  law  imposes  on  the  serv- 
ant ^'  the  duty  of  self  protection,  and  always  assumes  that  this 
instinct,  so  deeply  rooted  in  human  nature,  will  guard  him 
against  all  risks  and  dangers  incident  to  the  employment  or 
arising  in  the  course  of  the  business  of  which  he  has  knowl- 
edge or  the  means  of  knowledge.  If  he  voluntarily  enters 
into  or  continues  in  the  service  without  objection  or  complaint, 
having  knowledge  or  the  means  of  knowing  the  dangers 
involved,  he  is  deemed  to  assume  the  risk  and  to  waive  any 
claim  for  damages  against  the  master  in  case  of  personal  injury 
to  him."  {Croion  v.  Orr,  140  N.  Y.  450 ;  WiUiarns  v.  i>.,  Z. 
<fc  W.  R.  R.  Co.,  116  id.  628,  634;  De  Forest  v.  Jewett,  88 
id.  264 ;  1  Labatt  on  Master  &  Servant,  §  391.) 

Upon  the  motion  for  a  new  trial  the  learned  trial  judge  con- 
ceded that  if  the  shaft  had  been  smooth,  without  the  keyway, 
he  would  have  felt  constrained  to  hold  that  the  plaintiff  could 
not  recover.  We  think  he  might  have  gone  further  and  have 
held  that  the  presence  of  the  keyway  did  not  materially  affect 
the  principle  here  involved.  Upon  the  evidence  in  the  case 
it  must  be  assumed  that  the  presence  of  the  keyway  enhanced 
the  dangerous  character  of  the  shaft,  and  that  the  plaintiff 
had  no  knowledge  of  the  existence  of  the  keyway.  But  had 
the  defendant  specifically  warned  him  of  its  existence,  he 
would  only  have  been  told  that  there  was  danger  in  coming 
in  contact  with  the  shaft,  and  that,  as  we  have  seen,  he  must 
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be  held  to  Imve  understood.  Where  the  danger  is  obvious 
and  great,  as  in  tlie  case  of  a  revolving  sliaft,  it  is  not  neces- 
sary to  give  warning  of  all  the  elements  which  serve  to  enhance 
the  risk.  (Ford  v.  Mmmt  Tom  Sulphite  P.  Co.^  172  Mass. 
544,  645 ;  Carey  v.  Boston  dk  Maine  R,  -ff.,  158  Mass.  228, 
231.)  In  Rooney  v.  Setoall^  etc.j  Cordage  Co.  (161  Mass.  153) 
the  plaintiff  was  injured  by  having  a  portion  of  his  cloth- 
ing caught  by  a  set  screw  upon  a  revolving  shaft.  In  deny- 
ing a  recovery  in  that  case,  the  court  (p.  160)  said :  '*  While 
the  screw  doubtless  increased  somewhat  the  danger  of  being 
caught  by  contact  with  the  shaft,  belt  or  pulleys,  that  danger 
was  so  obvious  to  every  one,  and  was  manifestly  so  great,  that 
even  the  most  ignorant  person  would  endeavor  to  keep  away 
from  those  parts  of  the  machinery.  The  collar  and  set  screw 
did  not  project  much  beyond  the  pulleys  and  belt,  but  were 
almost  in  their  line  of  motion.  Although  the  plaintiff  says  he 
did  not  know  of  the  set  screw,  his  testimony  shows  that  he 
was  well  aware  of  the  danger  from  moving  pulleys,  belt  and 
shaft.  *  *  *  He  was  more  than  forty  yeare  of  age  and 
had  had  considerable  experience.  There  is  nothing  in  the 
case  to  indicate  that  he  needed  any  warning  of  the  danger 
from  coming  in  contact  with  this  I'apidly  revolving  machinery, 
whether  he  knew  of  the  set  screw  or  not."  In  Connelly  v. 
Hamilton  Woolen  Co.  (163  Mass.  156)  the  facts  were  almost 
identical  with  the  facts  of  the  case  at  bar,  and  the  court  there 
said  :  "  It  is  urged  that  there  was  a  key  way  in  the  end  of  the 
shaft  which  made  it  more  likely  to  catch  Iris  clothing  than  a 
plain  shaft.  But  the  key  way  was  not  a  defect,  and  the  shaft 
was  in  the  same  condition  when  he  was  hurt  as  when  he  began 
to  whitewash  the  room.  The  danger  of  being  caught  by  con- 
tact with  the  shaft,  w/iether  he  knew  of  ths  Ice y way  or  not^ 
was  so  great  and  obvious,  that  he  must  have  appreciated  and 
taken  upon  himself  the  risk  of  being  caught  and  injured  by 
coming  in  contact  with  the  shaft.  It  was  not  necessary  that 
he  should  appreciate  every  particular  of  the  danger."  The 
case  of  Johunsen  v.  Eastmans  Co.  (44,  App.  Div.  270 ;  affd. 
without  opinion,  168  N.  Y.  648)  is  not  i?i   conflict  with  the 
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views  here  expressed,  as  in  that  ease  the  plaintifif  was  eonced- 
edly  an  inexperienced  man. 

For  these  reasons  we  think  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray  and  Haioht,  JJ.,  concur;  O'Bkien, 
Bartlett  and  Vann,  JJ.,  dissent. 

Judgment  reversed,  etc. 


EosB  M.   Leary,   Respondent,  v.  Lizzie  J.  Corvin  et  ah, 

Appellants.  * 

Resulting  Trust  —  Deed  to  Father,  Part  Consideration  Paid  by 
Daughter —Equitable  Lien  for  Amount  Advanced,  with  Interest. 
The  payment  by  a  daughter  to  her  father  of  a  sum  of  money,  upon  his 
promise  that  he  would  buy  '*a  house  for  a  home"  which  should  go  to  her 
upon  the  death  of  her  parents,  and  who  some  Ave  yeani  thereafter  pur- 
chased a  house,  taking  the  deed  in  his  own  name  without  her  knowledge,  for 
a  consideration  much  in  excess  of  the  sum  paid  by  her,  does  not  impress  a 
trust  upon  the  property  in  her  favor;  nor  is  the  agreement,  by  reason  of  its 
indeflniteness,  enforceable  as  an  executory  contract,  even  if  valid  in  other 
respects,  which  it  was  nut,  being  void  under  the  Statute  of  Frauds.  The 
daughter  is  not  without  remedy,  however:  the  relation  between  the  parties 
being  one  of  trust  and  confidence,  and  her  contribution  having  been  made 
on  the  faith  of  an  agreement  which  w^as  violated,  she  has  an  equitable  lien 
upon  the  property  for  the  amount  advanced;  and  having  been  induced  to 
let  it  remain  in  the  property  in  reliance  upon  her  father's  promise  without 
receiving  any  com)>ensation  therefor,  she  is  entitled  to  interest  from  the 
time  of  the  original  payment. 

Leary  v.  Cortoin,  92  App.  IMv.  544,  modified. 

(Argued  March  7,  19a5;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered  March 
24,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  McClure  for  Lizzie  J.  Corvin,  appellant.  The 
property  was  not  impressed  with  a  trust  at  the  time  of  its  pur- 


1905.]  Lkary  c  CoRViN.  223 

N.  Y.  Rep.]  Points  of  counsel. 

chase  by  plaintifFs  father.  {Schierloh  v.  Schierloh^  148  N.  Y. 
103 ;  Storrn,  v.  McGrover,  70  App.  Div.  39 ;  WJieeler  v.  Rey- 
nolds, 66  N.  Y.  227 ;  Ooldsmith  v.  Goldsmith,  145  N.  Y. 
313;  McChUan  v.  Grant,  83  App.  Div.  599;  Lamb  v. 
Lamb,  18  App.  Div.  250 ;  To^mg  v.  Fwnjr,  80  N.  Y.  422 ; 
Wadd  V.  Hazdton,  137  N.  Y.  215.)  The  relief  granted  is 
unwarranted.  {Ludioig  v.  Bungart^  26  Misc.  Rep.  247; 
Goldsmith  v.  Goldsmith,  45  N.  Y.  316 ;  Wood  v.  ^a&5,  96 
N.  Y.  414.) 

Michael  J.  Scanlan  for  Church  of  St.  Mary,  appellant. 
The  property,  at  the  time  of  the  purchase  by  Patrick  J.  Coi"- 
vin,  in  1880,  was  not  impressed  with  any  trust  in  favor  of  the 
plaintiff.  {Schierloh  v.  Schierloh,  148  N.  Y.  103 ;  Storm,  v. 
McGrove7*y  70  App.  Div.  33;  Croxise  v.  Frothingham^  97 
N.  Y.  105;  Duffy  v.  Masterson,  44  N.  Y.  557;  Morris  v. 
Talcott,  96  N.  Y.  100.)  The  facts  testified  to  by  the  plain- 
tiff's  witnesses  do  not  support  the  judgment.  {Wadd  v. 
Ilazdton,  137  N.  Y.  215 ;   YouTig  v.  Young,  80  N.  Y.  422.) 

J.  AspinwaU  Ilodge  and  J,  Philip  Berg  for  respondent. 
A  trust  is  implied  to  prevent  a  breach  of  confidence.  (  Wood  v. 
Babe,  96  N.  Y.  414;  Goldsmith  v.  Goldsmith,  145  N.  Y. 
313 ;  Ahrens  v.  Jones,  169  N.  Y.  555 ;  Lamb  v.  Lamb,  18 
App.  Div.  250 ;  Leary  v.  Ooj*vin,  63  App.  Div.  151 ;  McClel- 
Ian  v.  Grant,  83  App.  Div.  599 ;  Smith  v.  BaUom,  24  App. 
Div.  437 ;  Schierloh  v.  Schierloh,  148  N.  Y.  103 ;  /Si^rT/t  v. 
McGrover,  70  App.  Div.  39 ;  Sandford  v.  Ellithrop,  91  N.  Y. 
48.)  The  trust  impressed  upon  the  property  followed  it 
when  it  was  transferred  to  the  defendant  church.  {Lamb  v. 
Lamb,  18  App.  Div.  250.)  The  transfer  from  the  church  to 
Miss  Hurley,  i,  e.,  the  defendant  Lizzie  Corvin,  did  not  affect 
the  plaintiff's  rights  in  the  property.  {Seymour  v.  McKinstry, 
106  N.  Y.  230,  242 ;  Abb.  Tr.  Ev.  715 ;  Duffus  v.  H.  F,  Co.,  8 
App.  Div.  667 ;  Bom^r  v.  Kaye,  14  Misc.  Rep.  1 ;  Macauley 
V.  Smith,  132  N.  Y.  524 ;  Sargent  v.  E.  S.  A.  Co.,  46  Hun, 
19 ;  Baker  v.  Humphrey,  101  U.  S.  494 ;  May  v.  Le  Claire^ 
11  Wall.  217.) 
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CuLLEN,  Ch.  J.  The  plaintiflE  is  tlie  only  child  and  heir  at 
law  of  Patrick  J.  Corvin  and  Mary,  his  wife. .  In  February, 
1880,  said  Patrick  acquired  by  deed  the  premises  known  as 
278  East  Broadway,  in  the  city  of  New  York,  for  the  sum  of 
$6,500.  He  and  his  wife  continued  to  reside  on  the  premises 
during  their  lives.  In  December,  1890,  Patrick  and  Mary 
deeded  the  property  in  fee  to  the  defendant  The  Church  of 
St.  Mary  for  a  nominal  consideration,  and  at  the  same  time 
the  church  conveyed  l)ack  to  said  Patrick  and  Mary  an  estate 
in  said  premises  during  their  joint  lives  and  that  of  the  sur- 
vivor. In  February,  1892,  Mary  Corvin  died.  In  December 
of  the  same  year  the  church  conveyed  the  premises  to  the 
defendant  Lizzie  J.  Hurley,  now  Corvin,  and  at  the  same 
time  Patrick  quitclaimed  to  her  his  life  estate  therein.  The 
defendant  Lizzie  Hurley  mortgaged  tlie  premises  for  the  sum 
of  $6,000,  $5,000  of  winch  she  gave  to  the  defendant  The 
Church  of  St.  Mary,  and  thereupon  conveyed  to  Patrick 
Corvin  a  life  interest  in  said  premises.  Subsequently  the  said 
Corvin  married  the  said  Lizzie  Hurley.  Patrick  Corvin  died 
in  March,  1898,  and  in  August  of  the  same  year  the  plaintiff 
instituted  this  action.  It  is  alleged  in  the  complaint  that  prior 
to  the  purchase  of  the  premises  by  Patrick  Corvin  the  plaintiff 
drew  from  the  savings  bank  moneys  belonging  to  her,  amount- 
ing to  the  sum  of  $1,300,  and  gave  them  to  said  Patrick  under 
the  agreement  that  the  said  money  should  be  applied  to  the 
purchase  of  a  house,  which  was  to  bo  used  and  enjoyed  by 
said  Patrick  and  his  wife  Mary  during  their  lives,  and  upon 
the  death  of  the  survivor  of  them  the  said  premises  were  to 
go  and  become  the  property  of  the  plaintiff  in  fee  simple. 
The  complaint  further  charged  that  the  conveyance  by  Patrick 
and  Mary  Corvin  to  the  defendant  The  Church  of  St.  Mary 
was  made  in  trust  to  convey  the  same  to  the  plaintiff  after  the 
death  of  the  survivor  of  her  said  parents,  and  that  the  con- 
veyance by  the  church  to  the  defendant  Lizzie  Hurley  was 
made  without  consideration  and  in  fraud  of  the  plaintiff's 
rights.  The  plaintiff  demanded  judgment  that  the  said  deed 
to  the  defendant  The  Church  of  St.  Mary  be  declared  to  be 
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in  trnst  for  her  use  and  benefit  and  that  she  be  declared  the 
owner  of  the  premises  described  tiiereiu ;  that  the  deed  to  the 
defendant  Lizzie  Corvin  be  declared  fraudulent  and  void  ; 
that  said  defendant  account  for  the  rents  and  profits  of  the 
premises  received  by  her  and  that  the  plaintiff  recover  of 
the  defendant,  the  church,  tlie  sum  of  $5,000  paid  to  it  from 
the  proceeds  of  the  mortgage  placed  on  the  premises  by  the 
defendant  Lizzie  Corvin.  Tlie  plaintiff  succeeded  at  Special 
Term  and  judgment  was  awarded  her  substantially  as  prayed 
for  in  the  complaint.  That  judgment  has  been  affirmed  by 
the  Appellate  Division  by  a  divided  court. 

While  the  Special  Term  decided  the  case  in  favor  of  the 
plaintiff  it  did  not  find  all  the  facts  charged  in  the  complaint. 
On  the  contrary,  it  rejected  the  claim  tliat  the  conveyance  by 
Patrick  Corvin  and  his  wife  to  St.  Mary's  Church  was  in  trust 
for  the  plaintiff  after  the  death  of  said  grantors.  The  learned 
court  based  its  decision  on  the  original  agreement  between  the 
plaintiff  and  her  father,  Patrick  Corvin,  and  the  subsequent 
acquisition  of  the  property  by  tlie  latter.  The  facts  found  are 
best  stated  in  the  following  quotation  from  the  decision  of 
the  court : 

"  In  1875,  the  plaintiff,  the  sole  child  of  Patrick  J.  Corvin 
and  Mary  Corvin,  entered  into  an  arrangement  with  them  by 
which  it  was  agreed  that  if  she  would  draw  some  $1,385  from 
the  savings  bank  in  which  she  liad  deposited  it  to  her  credit, 
that  they  would  add  to  it  certain  moneys,  and  with  the  funds 
thus  provided  would  purchase  a  house  for  a  home,  where  they 
would  live  until  the  death  of  the  parents,  and  at  their  death 
the  plaintiff  would  have  the  house. 

^^  This  arrangement  was  acquiesced  in  by  all  the  parties,  and 
on  or  about  the  17th  day  of  February,  1875,  the  plaintiff 
banded  over  to  her  father  the  said  $1,385  for  the  purchase  of 
the  home.  For  some  time  no  purchase  was  made,  as  no  avail- 
able house  was  found,  and  the  money  apparently  remained  in 
the  hands  of  Patrick  J.  Corvin  until  1880,  the  interval  being 
employed  in  looking  about  for  a  suitable  place.  In  the  latter 
year  the  premises  described  in  the  complaint  and  known  as 
15 
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279  East  Broadway,  in  New  York  city,  was  purchased  for 
$6,500,  the  balance  of  the  purchase  price  being  furnished  by 
Mrs.  Corvin  from  the  sale  of  certain  United  States  bonds 
which  she  possessed.  The  deed  to  these  premises  was  taken 
in  the  name  of  Patrick  J.  Corvin,  but  that  the  deed  stood  in 
his  name  does  not  appear  to  have  been  known  by  the  plaintiff. 
Her  parents,  and  for  a  part  of  the  time  the  plaintiff,  resided 
in  these  premises  down  to  the  time  of  the  death  of  the  mother, 
Mary  Corvin,  which  occurred  on  the  3rd  day  of  February, 
1892."  The  further  findings  of  tlie  court  relate  to  the  subse- 
quent conveyances  and  transfers  of  the  property.  It  is 
unnecessary  to  refer  to  them  as  the  facts  are  substantially  con- 
ceded and  no  claim  is  made  that  either  of  the  defendants  was 
a  purchaser  for  value.  As  the  decision  of  the  Appellate  Divi- 
sion was  not  unanimous  we  are  not  precluded  from  examining 
the  evidence,  but  in  such  a  case  the  only  question  before  us  is 
whether  there  was  any  evidence  to  sustain  the  finding  of  the 
trial  court.  If  so  the  finding  is  conclusive  upon  us.  It 
would  not  be  profitable  to  review  the  evidence.  It  is  sufficient 
to  say  that,  in  our  opinion,  none  of  the  findings  of  fact  was 
destitute  of  any  evidence  for  its  support. 

The  question,  however,  remains  whether  the  facts  found  enti- 
tled the  plaintiff  to  the  relief  the  court  has  awarded  to  her.  At 
common  law  where  one  person  paid  the  purchase  money  for 
lands  and  the  conveyance  of  the  same  was  taken  to  another,  a 
trust  resulted  in  favor  of  the  person  who  paid  the  purchase 
money.  This  doctrine  was  carried  to  tlie  extent  of  holding  that 
the  legal  title  vested  in  the  party  paying  the  consideration,  and 
the  lauds  could  be  sold  on  an  execution  against  him.  The 
Revised  Statutes  changed  the  common-law  rule  and  enacted 
(sees.  61, 53,  p.  727,  1  R.  S.)  that  where  a  grant  for  a  valuable 
consideration  is  made  to  one  person  and  the  consideration  there- 
for paid  by  another,  no  trust  results  in  favor  of  the  person  by 
whom  such  payment  is  made,  except  where  the  alienee  named 
in  the  conveyance  takes  the  same  as  an  absolute  conveyance  in 
his  own  name  without  the  knowledge  of  the  person  paying  the 
consideration,  or  where  such  alienee,  in  violation  of  some  trust, 
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purchases  the  land  so  conveyed  with  moneys  belonging  to 
another  person.  As  the  trial  court  found  that  the  plaintiff  was 
unaware  that  her  father,  Patrick  Corvin,  had  taken  an  abso- 
lute deed  in  his  own  name,  the  case  is  not  affected  by  the  pro- 
visions referred  to.  The  plaintiff's  rights  are  to  be  determined 
under  the  common  law  rule.  Now,  while  that  rule  is  as 
stated,  that  a  trust  results  in  favor  of  the  person  paying  the 
oonsideration  for  a  conveyance,  it  is  the  settled  law  that  to 
bring  a  case  within  the  rule  the  payment  must  be  either  of  the 
whole  consideration  or  of  some  aliquot  part  thereof,  or  for  the 
value  of  some  particular  estate  in  the  premises  conveyed.  The 
authorities  to  this  effect  are  uniform.  ( White  v.  Carpenter^  2 
Paige,  217;  Sayre  v.  Townsendsy  15  Wend.  647;  MoGatoan 
V.  McGowany  14  Gray,  119;  Wheeler  v.  KirOand,  23  K  J. 
Equity,  22 ;  Perry  v.  McHenry^  13  111.  227;  Baker  v.  Vinr 
ingy  30  Me.  121.  See  Brown  on  Frauds,  sec.  86.)  As  is  held 
in  all  these  cases,  ^'  a  general  contribution  of  a  sum  of  money 
towards  the  entire  purdiase  is  not  sufficient,^'  and  this  is  the 
doctrine  of  the  latest  decision  of,  this  court  on  the  subject  in 
Schierloh  v.  Schierloh  (148  N.  Y.  103).  It  was  there  said  by 
Judge  O'Brien  :  "  The  payment  by  the  wife  of  a  part  of  the 
consideration  for  the  conveyance  to  the  husband  does  not  vest 
in  her  any  estate  in  the  land."  It  may  well  be  that  had  the 
plaintiff  and  her  father,  at  the  time  of  the  purchase  of  tlie 
property,  calculated  the  probable  value  of  the  remainder  therein 
after  the  death  of  Patrick  and  his  wife  and  the  plaintiff  had 
contributed  towards  the  purchase  such  value  there  would  have 
resulted  in  her  favor  a  trust  in  said  remainder.  The  learned 
trial  judge  in  his  opinion  (not  in  his  decision)  says  that  the 
amount  of  the  plaintiff's  contribution  was  about  equal  to  the 
value  of  such  remainder  calculated  on  the  Northampton 
tables,  though  he  admits  that  tliis  was  a  mere  coincidence 
and  not  the  result  of  intention.  The  learned  counsel  for  the 
respondent,  however,  concedes  in  his  brief  that  the  value  of 
the  remainder  calculated  on  the  principle  of  annuities  was 
the  sum  of  $2,295.13,  while  the  plaintiff's  contribution  was 
only  $1,385.     Both  the  evidence  and  the  findings  show  that 
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the  plaintiff  advanced  her  money  towards  the  purchase  of 
no  particular  piece  of  property,  certainly  not  to  the  purchase 
of  that  which  was  actually  acquired  and  is  the  subject  of  this 
action,  but  the  payment  was  made  to  her  father  on  his  promise 
that  he  would  buy  a  house  which  should  go  to  her  upon  his 
death  and  that  of  her  mother.  Five  years  elapsed  between 
the  payment  of  the  money  and  the  selection  or  purchase  of 
any  particular  property.  If  the  agreement  found  to  have 
been  made  between  the  parties  created  a  trust  in  favor  of  the 
plaintiff  in  the  premises  in  suit  it  would  equally  create  a  trust 
in  her  favor  had  her  father,  Patrick  Corvin,  purchased  a  house 
at  twice  or  at  five  times  the  price  paid  for  the  one  actually 
bought.  The  indefiniteness  of  the  agreement  in  this  respect 
would  Sjeem  an  insuperable  objection  to  its  enforcement  as 
a  contract,  if  in  other  respects  it  was  valid,  which  it  was  not 
but  was  void  under  tlie  Statute  of  Frauds. 

The  learned  trial  court  deemed  the  present  case  controlled 
by  two  decisions  of  this  court  (  Wood  v.  HdbSy  96  N.  Y.  414, 
and  Goldsmith  v.  Goldsmith^  146  N.  Y.  313).  In  those 
cases,  as  in  the  present  one,  there  was  a  confidential  relation, 
that  of  parent  and  child,  between  the  parties  to  the  original 
agreement.  In  other  respects,  however,  the  cases  are  essen- 
tially different.  In  the  firet  case  the  plaintiff  whose  real  prop- 
erty had  been  sold  on  execution  confessed  a  judgment  in  favor 
of  the  defendant,  his  mother,  to  enable  her  to  redeem  from 
the  execution  sale  and  acquire  the  property  herself,  which 
she  agreed  to  hold  for  the  benefit  of  her  son,  subject,  however, 
to  certain  claims  she  had  against  it.  The  action  was  brought 
to  enforce  that  agreement,  to  which,  being  oral,  the  defendant 
pleaded  the  Statute  of  Frauds.  The  plaintiff  had  judgment, 
which  was  affirmed  in  this  court.  It  was  held  that  the  agree- 
ment was  not  one  for  the  sale  of  the  land,  but  an  agreement 
to  hold  the  land  in  trust  for  the  benefit  of  the  plaintiff.  It  is 
to  be  observed  that  the  action  was  brought  to  recover  prop- 
erty that  had  been  acquired  from  him  on  the  faith  of  the 
agreement  and  under  the  relation  of  trust  and  confidence 
which  obtained  between  parent  and  child,  and  not  to  enforce 
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an  executory  agreement  for  the  transfer  of  tlie  land,  in  which 
the  plaintiff  had  previous  thereto  no  interest.  The  plaintiff 
simply  sought  to  recover  his  own.  In  the  second  case  a 
mother  made  a  voluntary  conveyance  to  her  son  on  his  agree- 
ment to  hold  the  property  conveyed  in  trust  for  himself  and 
the  other  cliildren  of  tiie  grantor,  who  were  at  the  time 
minora.  After  the  death  of  the  mother  the  son  sold  the 
property  and  with  a  portion  of  the  proceeds  thereof  bought 
certain  other  premises.  An  action  was  brought  against  the 
defendant  by  his  brothers  and  sistero  to  recover  their  shares  in 
the  last-named  property.  It  was  held  that  the  trust  on  which 
the  mother  made  the  original  conveyance  to  the  son,  though 
declared  only  orally,  would  be  enforced  because  of  the  confi- 
dential relation  between  the  parties  and  other  circumstances 
to  which  it  is  unnecessary  to  refer.  The  trust  being  estab- 
lished as  to  that  property,  of  course  the  rights  of  the  cestui 
que  trust  immediately  attached  to  the  second  piece  of  prop- 
erty which  had  been  acquired  by  the  proceeds  of  the  sale  of 
the  first.  Here  again  there  was  no  attempt  to  obtain  the 
benefits  of  an  executory  contract  to  sell  any  interest  in  real 
estate  but  to  enforce  the  trust  upon  which  the  property  was 
conveyed  by  the  original  owner.  The  case  before  us  is 
entirely  different  in  principle.  Prior  to  the  purchase  of  the 
premises  in  litigation  by  her  father  the  plaintiff  had  no  inter- 
est therein  nor  did  the  owner  thereof  convey  the  same  to  her 
father  upon  any  trust.  Any  equitable  title  in  the  property 
inured  to  the  plaintiff,  if  at  all,  either  as  a  resulting  trust  by 
virtue  of  her  contribution  towards  the  consideration  of  the 
purchase  or  through  the  enforcement  of  the  executory  con- 
tract of  her  father,  that  after  his  death  and  that  of  his  wife  the 
plaintiff  should  have  the  property.  As  we  already  have  seen 
both  of  these  claims  fail. 

It  does  not  follow,  however,  that  the  plaintiff  is  entitled  to 
no  relief.  She  made  her  contribution  to  the  purchase  of  the 
property  on  the  faith  of  an  agreement  with  her  father  which 
he  has  violated  by  failing  to  secure  to  her  the  property  upon 
his  death  and  the  relation  between  the  parties  was  one  of 
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trnst  and  confidence.  The  plaintiff's  money  having  been  thas 
appropriated  to  the  acquisition  of  the  property  she  has  an 
eqnitable  lien  thereon  for  its  ainoant,  and  as  she  has  been 
induced  to  let  it  remain  in  the  property  in  reliance  upon  her 
father's  promise,  without  receiving  any  compensation  there- 
for, now  that  that  promise  has  been  violated  she  is  justly 
entitled  to  interest  from  the  time  of  the  original  payment  to 
her  father. 

All  the  facts  having  been  found  by  the  trial  court  and 
affirmed  by  the  Appellate  Division  and  all  the  appellants' 
objections  and  exceptions  being  before  us,  it  is  not  necessary 
that  there  should  be  a  new  trial  unless  the  plaintiff,  respond- 
ent, elects  that  such  course  should  be  had.  Therefore,  if  the 
plaintiff  assent  thereto,  the  judgments  of  the  Special  Term 
and  the  Appellate  Division  should  be  so  modified  as  to 
declare  that  the  plaintiff  has  a  lien  upon  the  premises 
described  in  the  complaint  for  the  sum  of  $1,385,  with  inter- 
est thereon  from  February  17,  1875,  less  any  payments  that 
have  been  made  to  her  by  the  receiver  of  the  rents  and  profits 
heretofore  appointed  in  this  action  ;  that  the  premises  be  sold 
to  satisfy  and  discliarge  said  lien  and  in  case  of  any  deficiency 
arising  on  such  sale  the  plaintiff  recover  the  same  from  the 
defendant  The  Church  of  St.  Mary,  and  that  for  that  purpose 
the  proceedings  be  remitted  to  the  Special  Term  to  ascertain 
the  amount  due  the  plaintiff  and  for  action  in  accordance  with 
this  direction,  and  as  modified  said  judgments  of  the  Special 
Term  and  Appellate  Division  be  atKrined,  without  costs  in 
this  court  to  eitlier  party.  In  case  of  the  failure  of  the  plain- 
tiff to  assent  to  the  foregoing  modification  within  twenty  days 
then  a  new  trial  should  be  ordered,  costs  to  abide  the  event 

Gbay,  O'Brien,  Bartlkti',  Haioht  and  Vann,  JJ.,  con- 
cur; Werner,  J.,  taking  no  part. 

Judgment  accordingly. 
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Fbederiok  Seward  Hurd,  Respondent,  v,  George  M.  Tay- 
lor, Appellant. 

Waobr  C0NTRACT8.  A  broker  cannot  recover  from  a  customer  moneys 
alleged  to  have  been  lost  in  stock  transactions  in  the  absence  of  proof  of 
actual  sales  or  purchases  of  stock  for  his  account;  and  the  fact  that  he 
offers  no  such  proof  and  admits  that  the  intention  was  that  when  such 
transactions  were  closed  the  amount  lost  or  won  was  to  be  decided  by  the 
fluctuations  of  the  market,  renders  them  mere  wager  contracts  upon  which 
a  recovery  cannot  be  sustained. 

ffurd  V.  Tayhr,  08  App.  Div.  805,  reversed. 

(Argued  March  14,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  tiie  Appellate  Division  of  the 
Snpreme  Court  in  the  fourth  judicial  department,  entered 
March  19,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entei*ed  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hull  Gre&njleld  and  John  IT.  Sawyer  for  appellant.  The 
evidence  does  *' conclusively  establish"  that  the  agreement 
under  which  the  plaintiff  seeks  to.  recover  was  a  wager  con- 
tract and  void,  and  that  a  nonsuit  should  have  been  granted. 
(Emhrey  v.  Jemison^  131  U.  S.  336.)  The  transactions  detailed 
by  plaintiff  were  absolutely  void.  {Bigelow  v.  BenefJict^  70 
N.  Y.  202 ;  Kenyan  v.  Luther,  19  N.  Y.  S.  R.  32;  Story  v. 
Solomon^  71  N.  Y.  420 ;  Kingshury  v.  Kirwcui^  77  N.  Y. 
612;  Yerkes  v.  Solomon^  11  Hun,  471 ;  Peck  v.  Doran  & 
Wright,  32  N.  Y.  S.  R.  405 ;  Dwight  v.  BagUy,  38  N.  Y. 
3.  R.  112  ;  58  N.  Y.  S.  R.  584.)  No  recovery  can  be  had  for 
money  advanced  by  a  broker  to  carry  on  bucket  shop  trans- 
actions. {Irwin  V.  WiUiary  110  U.  S.  499;  Einhrey  v.  Jerai- 
son,  131  U.  S.  336.) 

Amasa  J.  Parker  for  i-espondent.  Respondent  was  simply 
a  broker,  acting  for  appellant,  his  hand  or  agent.     What  he 
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did  he  did  for  tlie  appellant,  and  the  money  he  advanced  was 
for  appellant.  This  contract  was  on  its  face  valid.  {Hatch 
V.  Douglass^  48  Conn.  116  ;  Union  National  Bank  v.  Carry 
15  Fed.  Rep.  436 ;  Corhett  v.  Underwood,  83  III.  324 ;  Hum- 
Bey  V.  Berry ^  65  Me.  570  ;  Pixiey  v.  Boynton,  79  III.  351 ; 
Dicra^it  V.  BuH,  98  Mass.  161 ;  Story  v.  Solomon,  71  N.  Y. 
420 ;  Bigelow  v.  Benedict,  70  N.  Y.  202 ;  Export  Lum,  Co. 
V.  BrooUyn  Saw  Mill  Co.,  67  N.  Y.  626 ;  Peti^ie  v.  Ilannay, 
3  Term  Rep.  418.)  There  was  no  evidence  that  Taylor  did 
not  own  the  stock  he  ordered  plaintiff  to  sell,  or  that  he  did 
not  intend  to  sell  the  stock  which  ho  ordered  plaintiff  to  sell. 
That  the  Municipal  Telegraph  and  Stock  Company  did  not 
sell  —  that  either  party  intended  it  as  a  wager  or  gambling, 
contract,  or  that  the  plaintiff  knew  the  intention  of  the  parties, 
or  that  the  transaction  was  intended  as  a  wager,  sufficient  to 
have  justified  the  court  in  non-suiting  plaintiff  or  taking  the 
case  from  the  jury.  {Cosaand  v.  Hinnmn,  1  Bosw.  207; 
Bigdow  v.  Benedict,  70  N.  Y.  206 ;  DwigU  v.  BagUy,  27 
N.  Y.  Supp.  108;  lioundtree  v.  Smith,  108  U.  S.  277.) 
There  was  no  evidence  how  the  buyers  of  the  stock,  the  Munici- 
pal Telegraph  Stock  Company,  understood  the  contract  of 
sale  or  what  they  intended  it  to  do.  Unless  they  understood 
it  to  be  a  wagering  contract  it  was  valid.  To  make  a  contract 
void  as  a  gambling  contract  both  parties  must  have  so  under- 
stood it.  That  one  alone  understood  it  so  will  not  do. 
{Dwight  V.  Bagley,  38  N.  Y.  S.  R.  115;  Story  v.  Sdomon, 
71  N.  Y.  423;  Irwin  v.  WiUiar,  110  U.  S.  509;  Roxindtree 
V.  Sm,ith,  108  U.  S.  269 ;  Bigelow  v.  Benedict,  70  N.  Y. 
202;  Emhrey  v.  Jemison,  131  U.  S.  336;  Kingsbury  v. 
Kirwan,  77  N.  Y.  612;  Harris  v.  Trximbridge,  83  N.  Y. 
99;  Kenyon  v.  LntJier,  19  N.  Y.  S.  R.  33.) 

CuLLEN,  Ch.  J.  The  complaint  alleged  in  general  terms 
that  the  defendant  was  indebted  to  the  plaintiff  for  moneys 
laid  out  and  expended  on  the  defendant's  behalf  in  six  several 
sums  of  money  which  constituted  as  many  several  causes  of 
action.     The  defendant  answered,  interposing  a  general  denial 
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and  alleging  that  the  sums  claimed  to  have  been  expended  by 
the  plaintiflE  for  the  defendant  were  paid  under  a  gambling 
contract  between  the  pai*tie8  dependent  on  the  fluctuations  in 
the  market  values  of  certain  stocks.  The  only  testimony 
given  on  the  trial  was  that  of  the  plaintiff  himself.  At  the 
close  of  tlie  evidence  the  defendant  asked  the  court  to  dismiss 
the  complaint  on  the  ground  that  the  plaintiff's  testimony 
showed  tliat  the  transactions  between  the  parties  did  not  con- 
template an  actual  purchase  of  stocks  but  were  mere  wagers 
or  bets  on  the  fluctuations  of  the  stock  market.  This  request 
was  refused  and  the  question  of  the  character  and  legality  of 
the  transactions  was  submitted  to  the  jury  for  determination, 
which  found  a  verdict  for  the  plaintiff.  The  Appellate 
Division,  by  a  divided  court,  has  affirmed  the  judgment 
entered  on  that  verdict,  the  minority  holding  that  the  testi- 
mony conclusively  established  that  those  transactions  were 
mere  wagers  or  betting  contracts. 

The  law  of  this  state  as  to  the  purchase  and  sale  of  stocks 
is  well  settled.  The  purchase  of  stocks  through  a  broker, 
though  the  party  ordering  such  purchase  does  not  intend  to 
hold  the  stocks  as  an  investment,  but  expects  the  broker  to 
carry  them  for  him  with  the  design  on  the  part  of  the  pur- 
chaser to  sell  again  the  stocks  when  their  market  value  has 
enhanced  is,  however  speculative,  entirely  legal.  Equally  so  is 
a  ^'  short "  sale,  where  the  seller  has  not  the  stock  he  assumes  to 
sell,  but  borrows  it  and  expects  to  replace  it  when  the  market 
value  has  declined.  But  to  make  such  transactions  legal 
they  must  contemplate  an  actual  purchase  or  an  actual 
sale  of  stocks  by  the  broker,  or  through  him.  {Bigdow  v. 
Benedict,  70  N.  Y.  202 ;  Yerkes  v.  Salomon,  11  Hun,  471 ; 
Kingsbury  v.  Kirwan,  77  N.  Y.  G12;  Peek  v.  J)oi*an  cfe  ' 
Wright  Co.,  57  Hun,  343;  Emhvey  v.  Jemimn,  131  U.  8. 
336.)  If  the  intention  is  that  the  so-called  broker  shall  pay  his 
customer  the  difference  between  the  market  price  at  which  the 
stocks  were  ordered  purchased  and  that  at  which  they  were 
ordered  sold,  in  case  such  fluctuation  is  in  favor  of  the  cus- 
tomer, or  that  in  case  it  is  against  the  customer  the  customer 
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Bhall  pay  the  broker  that  diflference,  no  purchases  or  sales  being 
made,  the  transaction  is  a  wager  and,  therefore,  illegal.  Such 
business  is  merely  gambling  in  which  the  so-called  commission 
for  purchases  and  sales  tliat  are  never  made  is  simply  the  per- 
centage which  in  other  gambling  games  is  reserved  in  favor  of 
the  keeper  of  the  establishment.  The  testimony'  given  by  the 
plaintiff  in  this  case  is  very  meagre.  He  had  a  place  of  busi- 
ness in  Auburn  where  he  purported  to  deal  in  the  purchase 
and  sale  of  stocks.  He  states  that  he  did  not  himself  make 
such  purchases  or  sales,  but  telegraphed  the  orders  received  by 
him  to  the  Albany  Municipal  Telegraph  &  Stock  Company,  a 
corporation  as  he  understood,  but  of  which  and  its  business 
methods  he  professes  to  have  known  almost  nothing.  The 
arrangement  between  that  company  and  the  plaintiff  was  that 
the  plaintiff  should  keep  half  the  commissions  he  received 
while  the  profits  on  the  stock  transactions  were  taken  or  the 
losses  thereon  borne  by  the  Albany  company.  The  plaintiff 
testified  tliat  he  received  from  the  defendant  various  orders 
for  the  sale  and  purchase  of  stocks,  and  losses  having  occurred 
thereon  he  paid  the  amount  thereof  to  the  Albany  company. 
It  is  for  such  losses  that  this  action  is  brought.  There  is  no 
proof  in  this  case  that  the  Albany  company  ever  actually 
bought  or  sold  a  single  share  of  stock.  The  only  testimony  in 
that  I'espect  is  that  of  the  plaintiff,  who  says  that  he  tele- 
graphed the  Albany  company  to  make  such  sales  or  purchases 
and  that  the  companj^  reported  it  had  done  so.  The  right  of 
a  broker  to  recover  from  his  customer  results  solely  from  the 
execution  of  the  latter's  ordere.  Even  where  the  transaction 
is  entirely  legitimate,  if  the  broker  fails  to  carry  out  the 
order  of  a  customer  for  the  purchase  or  sale  of  stocks  he 
cannot  recover  of  the  customer  the  loss  that  wonld  have 
accrued  had  the  order  actually  been  executed ;  in  other  words, 
he  cannot  bet  against  his  customer.  Therefore,  in  the  case 
before  ns  had  the  motion  for  nonsuit  l)een  made  on  the 
ground  that  there  was  no  legal  proof  of  any  purchase  or 
sale  of  stocks  the  motion  must  have  been  granted.  The 
fact  that  no  proof  of  that  character  was  given  is  not  without 
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force  in  determining  the  nature  of  the  transactions  between 
the  parties,  and  in  determining  the  nature  of  the  business 
the  plaintiff  carried  on.  On  the  witness  stand  lie  was  nat- 
urally desirous  of  avoiding  a  disclosure  of  the  real  character  of 
his  business.  He  fenced  with  counsel,  but  finally  there  was 
elicited  from  him  the  following  testimony :  ^'  Q.  It  was  not 
thought  by  you  to  be  a  regular  sale  of  the  scrip  of  the 
Colorado  Fuel  &  Iron  Company  f  A.  No,  sir.  *  *  * 
Q.  But  you  expected  a  settlement  would  be  made  according 
to  the  market  value  when  the  transaction  was  closed  —  you 
expected  to  pay  him  in  money  if  he  won,  and  if  he  lost  he 
would  pay  you  money  ?  A.  I  would  not  pay  him  any  money, 
it  would  come  from  the  house.  Q.  The  money  would  come 
through  you  t  A.  Yes,  sir.  Q.  You  intended  that  when  the 
transaction  was  alosed  the  fluctuation  of  the  market  would 
decide  who  had  won  or  lost  ?  A.  Y^es,  sir."  In  the  light  of 
these  admissions  and  of  the  fact  that  there  was  no  proof  of 
any  actual  sales  or  purchase  of  stock  we  agree  with  the  minor- 
ity of  the  learned  Appellate  Division  in  the  opinion  that  the 
agreement  under  which  a  recovery  is  sought  in  this  action 
was  clearly  shown  to  have  been  a  mere  wager  contract  and 
that  the  motion  to  dismiss  the  complaint  on  that  ground  should 
have  been  granted. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Gkay,  O'Brien,  Bartle-it,  Haight,  Vann  and  Werner, 
J  J.,  concur. 

Jiidgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
William  Silverman,  Appellant. 

1.  Murder  ~  Insanitt  AS  Defense  ~  SuFFiciBNCT  OF  EvmsNCB  to 
Wahrakt  Conviction.  The  evidence  upon  the  trial  of  an  indictment  for 
murder  in  which  insanity  was  interposed  as  a  defense  reviewed,  and  held 
tafflcient  to  sustain  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 
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2.  Rksponbibilitt  for  Crime.  Whatever  may  be  the  opinions  of  medi- 
cal experts  as  to  the  insanity  of  a  person  charged  with  crime,  but  one  test 
of  responsibility  is  known  to  the  law,  and  that  is  found  in  section  21  of 
the  Penal  Code;  and  when  the  evidence  adduced  upon  the  trial  affords 
little  reason  to  doubt  that  the  defendant  both  knew  the  nature  and  quality 
of  the  act  done  by  him  and  that  the  act  was  wrong,  the  jury  is  Justified  in 
holding  him  responsible  whatever  may  have  been  his  eccentricity  of  con- 
duct, or  however  abnormal  his  disposition. 

8.  When  Admibsion  of  Opinion  of  Lay  Witness  as  to  Rationalitt 
OF  Acts  of  Defendant  Not  Observed  bt  Him,  Although  Erroneous, 
Dobs  Not  Justify  Reversal  of  Judgment  of  Conviction  —  Code  Cr. 
Pro.  §  542.  Where  a  lay  witness  who  has  observed  certain  acts  and  con- 
duct of  the  defendant  is  called  by  the  defense  to  testify  to  them,  but  is 
not  asked  to  express  any  opinion  as  to  their  character,  it  is  erroneous  to 
permit  the  prosecution,  against  objection  and  exception,  to  show  by  the 
witness  that  other  acts,  not  observed  by  him  but  stated  in  hypothetical  ques- 
tions, were  rational.  The  error,  however,  is  insufficient  to  justify  a  rever- 
sal of  the  judgment  of  conviction  where  such  testimony  is  not  altogether 
prejudicial  to  the  defendant  and  no  substantial  weight  could  have  been 
accorded  by  the  jury  to  the  answers  of  the  witness,  himself  a  prisoner. 

(Argued  February  28,  1005;  decided  April  11,  1(K)5.) 

Appeal  from  a  judgment  of  the  Supreme  Coart,  rendered 
April  27,  1904,  at  a  Trial  Term  for  the  county  of  Warren 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mar- 
der  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  S!dward  Singleton  and  Jainea  S.  KUey  for  appellant. 
The  verdict  is  against  the  weight  of  evidence.  {People  v. 
Becker,  157  N.  Y.  186 ;  People  v..  Barberi,  149  N.  Y.  266.) 
It  was  error  to  allow  a  non-expert  witness  to  answer  hypo- 
thetical questions.  {People  v.  Conroy,  97  N.  Y.  62 ;  People 
V.  Spencer,  179  N.  Y.  408 ;  People  v.  Strait,  148  N.  Y.  666 ; 
Paine  v.  Aldrich,  133  N.  Y.  544.) 

TF.  L.  KUey,  District  Attoriiey  {Beecher  S.  Clother  of 
counsel)  for  respondent.  There  was  no  i-eversible  error  in  the 
ruling  of  the  court  allowing  the  questions  asked  by  the  dis- 
trict attorney  on  the  cross-examination  of  the  witness  James 
Scribner.     (Paine  v.  Aldrioh,  133  N.  Y.  543;  People  v. 
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Canray,  97  N.  Y.  62 ;  Clapj?  v.  Fullerton,  43  N.  Y.  190 ; 
People  V.  Taijlor,  128  K  Y.  398.)  The  verdict  was  not 
agaiust  the  weight  of  evidence.  {Fet^is  v.  People^  35  N.  Y. 
125 ;  Walter  v.  PeopU,  32  N.  Y.  169 ;  PeopU  v.  Taylor, 
138  N.  Y.  398 ;  People  v.  Majone,  91  N.  Y.  211 ;  People  v. 
Bechwith,  103  N.  Y.  364 ;  People  v.  Johmon,  139  N.  Y. 
358 ;  People  v.  Constantino,  153  N.  Y.  37  ;  People  v.  Decker, 
157  N.  Y.  194 ;  P(9op?tf  v.  Kennedy,  159  N.  Y.  352  ;  P^j^Z^ 
V.  Sutherland,  154  N.  Y.  350.) 

CuLLEN,  Ch.  J.  The  appellant  was  convicted  at  the  "Warren 
County  Trial  Term  of  murder  in  the  first  degree  in  having 
killed  Rachael  Kugle.  The  murdered  woman  resided  with 
her  husband  and  two  children,  a  daughter  of  fifteen  years  and 
a  son  of  nine,  in  a  cottage  in  Glens  Falls  near  the  Hudson 
river.  The  parties  were  Polish  Hebrews  who  had  resided  in 
this  country  for  a  number  of  yeare.  The  occupation  of  the 
defendant  and  that  of  his  sister's  husband  was  peddling. 
Some  years  befoi-e  the  homicide,  which  occurred  on  February 
5,  1903,  the  defendant  had  moved  to  the  west  and  married 
there.  He  separated  from  his  wife  and  for  some  weeks  was  in 
a  sanitarium  in  Wisconsin.  About  eiglit  or  nine  montlis  before 
the  time  of  the  murder  he  returned  to  his  sister's  residence  in 
Glens  Falls  and  resided  with  her  until  the  commission  of  the 
crime.  During  this  period  his  sister  and  her  husband  sought 
to  induce  the  defendant  to  go  to  work  peddling.  With  their 
request  he  refused  to  comply,  remaining  almost  constantly  in 
the  house,  a  large  part  of  the  time  in  bed,  and  holding  but 
little  converse  with  the  other  members  of  the  family.  The 
refusal  of  the  defendant  to  go  to  work  was  a  subject  of 
recrimination  between  his  sister  and  himself.  Early  in  the 
morning  of  the  homicide  the  husband  of  the  deceased  went 
from  his  home  on  his  route  as  a  peddler.  Shortly  thereafter 
the  two  children  went  to  school,  leaving  the  deceased  and  the 
defendant  in  the  house.  When  the  children  returned  from 
school  at  noon  they  found  the  doors  of  the  house  fastened. 
Some  of  the  neighbors  having  been  called  in,  the  house  was 
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entered  and  the  deceased  was  found  in  the  cellar  at  the  foot 
of  the  stairway  unconscious  and  bleeding  from  several  severe 
wounds  in  the  head.  Blood  was  found  on  the  main  floor  of 
the  house.  Some  of  the  wounds  had  been  apparently  inflicted 
by  a  blunt  instrument,  and  the  others  by  a  sharp  instrument. 
Tlie  woman  was  removed  to  a  hospital,  where  the  next  day 
she  died  from  her  wounds.  About  the  same  time  that  the 
children  discovered  their  mother  in  tlie  condition  described 
the  attention  Zt  some  workmen  at  a  dam  on  the  river  was 
attracted  by  the  cries  of  a  man  in  the  water  struggling  amid 
the  floes  of  ice.  Through  their  assistance  the  man,  who 
proved  to  be  tlie  defendant,  was  rescued  from  the  river  and 
taken  into  an  office  in  the  vicinity.  Here  lie  told  all  those 
whom  he  met  that  he  had  killed  liis  sister.  To  some  he  stated 
that  she  had  told  him  to  go  out  peddling,  and  that  on  his 
refusal  she  pulled  his  beard.  Thereupon  he  struck  her  on  the 
head  with  a  flatiron,  and  afterwards  dragged  her  into  the  cellar 
and  struck  her  with  an  axe.  To  others,  he  stated  that  his  sister 
had  struck  him  with  a  flatiron,  seized  his  beard,  and  that  then 
he  took  it  from  her  and  struck  her.  An  axe  was  found  on 
the  premises  with  blood  and  human  hair  on  it.  It  is  not 
necessary  to  detail  further  the  circumstances  of  the  occur- 
rence. Concededly,  the  defendant  was  the  perpetrator  of  the 
crime,  and  unquestionably  the  circumstauQes  were  such  as  to 
warrant  the  jury  in  finding  the  deliberation  and  premeditation 
necessary  to  constitute  murder  in  the  first  degree.  That  the 
deceased  had  assaulted  the  defendant  rested  solely  on  his  state- 
ment, and  in  some  of  his  statements  he  made  no  mention  of 
such  a  fact.  On  the  contrary,  he  told  some  of  the  witnesses 
that  he  picked  up  the  flatiron  and  struck  the  deceased  with  it. 
The  jury  might  well  have  discredited  the  story  that  deceased 
first  assaulted  him  with  the  iron.  If,  however,  such  were  the 
fact,  it  affor(]ed  neither  justification  nor  paliation  for  the 
defendant's  assault  on  the  deceased  with  the  axe  after  he  had 
already  taken  the  flatiron  from  her  and  struck  her  with  it. 
The  assault  was  so  atrocious  in  its  character  that  there  can  be 
no  doubt  that  the  defendant  was  guilty  of  the  crime  charged 
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if  he  was  mentally  responsible,  and  the  question  of  his  mental 
condition  was  practically  the  only  issue  in  the  case. 

That  the  defendant  was  eccentric  clearly  appeared.  He  was 
morose  and  surly  in  his  disposition,  evincing  a  desire  for  soli- 
tude. As  already  stated,  a  little  more  than  a  year  before  the 
homicide  defendant  had  been  treated  in  a  sanitarium  in  Wis- 
consin during  a  period  of  six  weeks.  The  physician  of  the 
institution  testified  that  he  was  suffering  at  that  time  from 
melancholia.  He  also  testified  as  an  expert  that  in  his  opin- 
ion the  defendant  was  insane  at  the  time  of  the  homicide. 
Another  phj^sician  testified  that  he  examined  the  defendant 
in  Glens  Falls  for  life  insurance  before  the  homicide  and 
rejected  him  because  he  deemed  him  insane,  which  condition, 
he  said,  still  continued.  A  third  physician  examined  the 
defendant  after  the  homicide  and  expressed  the  same  judg- 
ment as  to  his  mental  condition.  In  addition  to  this,  two  wit- 
nesses testified  to  occurrences  and  declarations  of  the  defend- 
ant, tending  to  show  that  he  was  under  the  belief  that  people 
were  planning  to  poison  or  injure  him.  On  the  other  hand, 
for  the  People  two  physicians  who  examined  the  defendant 
after  the  homicide  testified  that  he  was  not  insane,  but  entirely 
rational  and  his  convei*sation  coherent.  Prior  to  his  being 
placed  on  trial  the  defendant  was  examined  by  a  commission 
of  physicians  with  reference  to  his  sanity  and  Dr.  Henning, 
one  of  the  witnesses  for  the  defense  already  mentioned, 
admitted  that  on  the  day  of  that  examination  ^^  to  all  appear- 
ances he  was  perfectly  sane."  In  addition  to  this,  a  imml)er 
of  lay  witnesses,  some  of  them  of  the  same  race  and  faith  as 
that  of  the  defendant,  testified  to  continuous  intercoui^se  with 
him  in  which  his  conduct  and  conversation  were  entirely 
rational.  The  issue  of  the  sanity  of  the  defendant  was  sub- 
mitted to  the  jury  in  a  perfectly  fair  and  impartial  charge 
which  stated  the  law  accurately,  that  if  there  was  a  reason- 
able doubt  as  to  the  defendant's  sanity  he  should  be  acquitted. 
The  jury,  by  its  verdict,  has  found  that  the  prisoner  was  sane 
at  the  time  of  the  commission  of  the  crime. 

Plenary  as  are  our  powers  in  a  capital  case,  under  section  528 
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of  the  Code  of  Criminal  Procedure,  we  are  not  justified  in  inter- 
fering with  that  verdict.  Tliis  section  has  been  many  times  con- 
sidered by  this  court,  and  it  has  uniformly  been  held  that  it  is 
not  in  the  province  of  the  court  to  review  or  determine  contro- 
verted questions  of  fact  arising  upon  conflicting  evidence,  but 
that  the  jury  is  the  ultimate  tribunal  in  such  cases,  and  that 
with  its  decision  this  court  cannot  interfere  unless  it  reaches 
the  conclusion  that  justice  has  not  been  done.  {People  v.  Bog- 
ffiano,  179  K  Y.  267 ;  People  v.  Sutherland,  154  N.  Y.  345 ; 
People  V.  Corei/y  157  N.  Y.  332.)  We  must  say  in  this  case,  as 
was  said  in  the  cases  cited,  that  we  are  unable  to  reach  such  a  con- 
clusion. Whatever  may  be  the  opinion  of  physicians  or  medi- 
cal experts  on  the  subject,  there  is  but  one  test  of  responsibility 
known  to  the  law,  that  found  in  section  21  of  the  Penal  Code, 
which  is  but  a  statutory  declaration  of  the  law,  as  it  had  long 
prevailed :  "A  person  is  not  excused  from  criminal  liability  as 
an  idiot,  imbecile,  lunatic,  or  insane  person,  except  upon  proof 
that,  at  the  time  of  committing  the  alleged  criminal  act,  he 
was  laboring  under  such  a  defect  of  reason  as  either,  1,  not  to 
know  the  nature  and  quality  of  the  act  he  was  doing ;  or,  2, 
not  to  know  that  the  act  was  wrong."  An  examination  of 
the  evidence  affords  no  reason  for  doubt  that  the  defendant 
both  knew  the  nature  and  quality  of  the  act  done  by  him  and 
that  the  act  was  wrong.  Whatever  may  have  been  his  eccen- 
tricity of  conduct,  or  however  abnormal  his  disposition,  there 
was  no  impairment  of  reason  affecting  his  knowledge  on  this 
subject,  and  he  was,  therefore,  justly  held  by  the  jury  to  be 
responsible  for  his  crime.  While  the  defendant's  previous 
malady  and  infirmities  of  temper  were  insuflicient  to  affect 
his  legal  responsibility,  they  may  warrant  a  mitigation  of  his 
punishment  and  his  relief  from  suffering  the  supreme  penalty 
of  the  law.  An  application  for  clemency,  however,  must  be 
addressed  to  the  executive  branch  of  the  goveniment,  by 
which,  doubtless,  it  will  receive  proper  consideration. 

Only  a  single  exception  taken  on  the  trial  needs  discussion. 
James  Scribner,  a  prisoner  in  the  county  jail  for  three  or  four 
months  during  the  time  the  defendant  was  there  confined, 
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was  called  by  the  defense  to  detail  the  defendant's  acts  and 
conduct,  but  was  not  asked  to  characterize  them.  On  cross- 
examination,  over  the  defendant's  objection  and  exception, 
the  following  testimony  was  elicited  from  the  witness :  "  Q- 
If  you  knew  the  man  had  killed  his  sister^  brutally  assaulted 
her  with  an  axe  and  ilatiron ;  that  he  had  been  tried  for  it  and 
had  been  waiting  trial  for  it  again,  would  the  fact  of  his  crying 
and  sighing  impress  yon  as  the  act  of  a  rational  or  irra- 
tional man  ?  A.  His  actions  didn't  seem  to  me  as  those  of  a 
rational  man  altogether.  Q.  Assume  that  a  man  is  under 
the  charge  of  murder  for  the  murder  of  his  sister,  bru- 
tally assaulted  her  with  an  axe  and  fiatiron,  and  is  await- 
ing trial  for  that  crime,  would  the  fact  that  he  cried  impress 
you  that  he  was  rational  or  irrational?  A.  I  should  say 
it  was  rational ;  all  right  under  the  circumstances.  Q.  You 
say  the  fact  that  he  sighed  and  cried  under  those  circum- 
stances impressed  you  as  rational  or  irrational  ?  A.  Rational. 
Q.  If  this  man's  religion  teaches  him  that  he  shouldn't  have 
his  whiskers  and  hair  cut  and  he  believed  it  and  resisted  it  on 
that  ground,  how  would  that  impress  you,  as  rational  or  irra- 
tional? A.  I  would  call  it  rational  if  his  religion  prevented 
him  from  doing  it."  The  admission  of  this  evidence  was 
erroneous.  The  general  rule  of  the  extent  a  lay  witness  maj' 
express  his  opinion  as  to  the  mental  condition  of  a  person  is 
well  settled  by  authority.  "  When  the  layman  is  examined 
as  to  facts  within  his  own  knowledge  and  observation  tending 
to  show  the  soundness  or  unsoundness  of  the  testator's  mind 
he  may  characterize,  as  rational  or  irrational,  the  acts  and 
declarations  to  which  he  testifies.  *  *  *  But  to  render 
his  opinion  admissible  even  to  this  extent,  it  must  be  limited 
to  his  conclusion  from  the  specific  facts  he'  discloses.  His 
position  is  that  of  an  observer  and  not  of  a  professional  expert. 
He  may  testify  to  the  impression  produced  by  what  he  wit- 
nessed, but  he  is  not  legally  competent  to  express  an  opinion 
on  the  general  question,  whether  the  mind  of  the  testator  was 
sound  or  unsound."  {Clapp  v.  I\dlerta7i,  34  N,  Y.  190 ; 
16 
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Beal  V.  PeopU,  42  N.  Y.  270 ;  People  v.  Canroy,  97  N.  Y. 
62 ;  People  v.  Spencer^  179  N.  Y.  408.)  As  a  lay  witness  is 
thus  strictly  coiitined  to  the  impression  produced  on  him  by 
the  particular  facts  which  he  has  observed  and  has  disclosed 
on  the  trial,  a  hypothetical  question  based  on  other  facts 
addressed  to  liim  is  improper  as  it  necessarily  calls,  not  for 
the  result  of  his  observation,  but  for  the  exercise  of  his  judg- 
ment. On  cross-examination  a  different  rule  may  prevail, 
for  that  which  had  appeared  to  the  witness  irrational  might, 
if  he  had  known  antecedent  facts,  have  been  regarded  by  him 
in  an  entirely  different  view.  The  witness  in  this  case,  how- 
ever, had  not  been  asked  by  the  defendant  to  express  any 
opinion  on  the  chai'acter  of  the  acts  to  which  he  had  testified. 
In  the  examination  which  we  have  quoted  the  district  attorney 
made  the  witness  his  own  and,  therefore,  the  objections  to  the 
questions  should  have  been  sustained.  Though  we  have  called 
attention  to  this  error  so  that  a  repetition  of  it  in  other  cases 
may  not  occur,  we  are  of  opinion  that  it  is  insufficient  to  jus- 
tify a  reversal  of  the  judgment.  Under  section  542  of  the 
Code  of  Criminal  Procedure  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  par- 
ties. It  is  difficult  to  imagine  that  the  testimony  recited 
affected  the  verdict  rendered  by  the  jury.  In  the  first  place 
it  was  by  no  means  altogether  unfavorable  to  the  defendant, 
for  one  of  the  answers  made  by  the  witness  was :  ^^  His  actions 
did  not  seem  to  me  as  those  of  a  rational  man  altogether." 
But  beyond  that  the  jury  had  heard  testimony  of  experienced 
physicians  and  able  experts  as  to  the  defendant's  mental  con- 
dition. They  had  listened  to  the  testimony  of  lay  witnesses 
narrating  at  length  his  life,  conduct  and  actions.  The  wit- 
ness, whose  testimony  we  have  discussed,  detailed  the  acts  and 
conduct  of  the  prisoner  while  in  jail.  We  cannot  believe  that 
any  substantial  weight  could  have  been  accorded  by  the 
jury  to  the  answer  of  the  witness,  himself  a  prisoner,  to  the 
hypothetical  question  of  the  district  attorney. 
The  judgment  of  conviction  should  be  affirmed. 
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Yann,  J.  (dissenting).  The  only  substantial  question  for 
the  jury  to  decide  was  whether  the  defendant  was  sane  or 
insane  when  he  took  bis  sister's  life.  Strong  support  for  a 
reasonable  doubt  upon  this  subject  was  found  in  the  absence 
of  apparent  motive ;  the  treatment  of  the  defendant  for 
insanity  at  an  insane  asylum  about  a  year  before  the  homicide ; 
the  opinion  of  the  superintendent  of  that  institution  that  he 
was  insane  then  and  insane  when  the  killing  took  place ;  the 
rejection  of  the  defendant,  six  months  before  the  homicide 
when  an  applicant  for  life  insurance,  upon  the  ground  that 
he  was  insane  ;  the  opinion  of  the  medical  examiner,  who  was 
also  an  examiner  in  lunacy,  that  he  was  insane  then  as  well  as 
at  the  time  of  the  alleged  murder ;  the  opinion  of  another 
expert  to  the  same  effect  and  the  strange  habits,  conduct  and 
conversation  of  the  accused  when  there  was  no  reason  to 
believe  he  was  feigning. 

Upon  the  controlling  question  of  insanity  the  district 
attorney  was  allowed  to  show,  not  by  way  of  proper  cross- 
examination  but  as  a  part  of  his  own  case,  the  opinion  of  a 
jail  prisoner  that  certain  important  acts  of  the  defendant,  not 
observed  by  the  witness  but  stated  to  him  in  a  hypothetical 
question,  were  rational  under  the  circumstances.  This  wit- 
ness was  even  allowed  to  state  in  answer  to  one  question,  not 
that  the  acts  assumed  and  recited  therein  were  rational,  but 
that  the  man  who  did  the  acts  was  rational.  All  this  evidence 
was  objected  to  upon  the  proper  ground  and  exceptions  were 
duly  taken  to  the  rulings  which  virtually  permitted  an  igno- 
rant lay  witness  to  give  his  opinion  as  to  the  mental  condition 
of  the  defendant. 

Neither  argument  nor  authority  is  needed  to  show  that  this 
was  wrong.  No  one  disputes  it.  The  prevailing  opinion 
demonstrates  it.  It  stands  as  a  conceded  fact  that  the  defend- 
ant was  convicted  upon  evidence,  a  part  of  which  was  clearly 
erroneous.  The  conviction  cannot  be  sustained  unless  we  are 
able  to  adjudge  that  this  evidence  did  no  harm  to  the  defend- 
ant. How  can  we  so  decide,  as  the  evidence,  though  incompe- 
tent, was  material,  for  it  bore  upon  the  vital  point  of  the  case 
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and  it  was  the  duty  of  the  jury  to  consider  it  The  error  was 
not  technical,  for  it  allowed  a  non-expert  to  give  expert  evi- 
dence as  to  the  defendant's  sanity.  While  we  may  overlook 
erroneous  evidence  received  without  objection,  and  even 
objections  and  exceptions  which  do  not  affect  a  substantial 
riglit,  we  cannot  disregard  an  error  founded  upon  an  excep- 
tion duly  taken,  unless  we  can  say  judicially  that  it  ^^  could 
not  in  reason  have  changed  the  result."  {People  v.  Bonier^ 
179  N.  Y.  315,  324.)  As  we  have  recently  said,  "  a  presump- 
tion of  injury  conclusively  arises  whenever  it  is  apparent  that 
the  erroneous  ruling  may  have  affected  the  verdict."  (Id.) 
Could  this  evidence,  in  view  of  the  strong  probability  that 
the  defendant  was  insane  but  a  short  time  before  the  homi- 
cide, have  aided  in  removing  a  reasonable  doubt  ?  Can  we 
say  that  it  did  not  t  Can  we  say  it  had  no  power  to  persuade, 
or  to  influence,  or  to  turn  the  scale  against  the  defendant  t 
Can  we  say  that  a  witness,  called  by  the  defendant  and  pre- 
sumed to  be  friendly  to  him,  in  characterizing  his  actions  as 
rational  and  in  giving  an  opinion  that  he  was  rational,  could 
not  have  offset  to  some  extent  the  opinions  of  the  defendant's 
experts,  whose  testimony  was  subject  to  the  popular  prejudice 
against  professional  witnesses  \  Can  we  look  into  the  minds 
of  the  jury  and  say  that  they  gave  no  heed  to  the  opinion  of 
the  defendant's  friend,  who  saw  him  daily  when  a  fellow- 
prisoner  in  jail  ? 

I  cannot  answer  these  questions,  and,  hence,  I  cannot  con- 
cur in  the  conclusion  that,  although  the  evidence  was  erro- 
neous and  the  objections  thereto  should  have  been  sustained, 
still  the  judgment  is  right,  because  it  is  reasonably  certain  that 
no  harm  came  to  the  defendant.     I  vote  to  reverse. 

Gray,  Haight  and  Webner,  JJ.,  concur  with  Cullbjc, 
Ch.  J. ;  O'Brien  and  Bartlett,  JJ.,  concur  with  Vann,  J. 

Judgment  of  conviction  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Knick- 
erbocker Safe  Deposit  Company,  Appellant,  t>.  James  L. 
Wells  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Respondents. 

1.  Tax  — When  Safe  Deposit  Vaults  Are  Taxable  as  Real 
Estate.  Yaults  owned  by  a  safe  deposit  company,  situated  in  buildings 
owned  by  other  parties  and  constructed  in  such  a  manner  as  to  be  real 
estate,  constitute  an  interest  in  real  property,  and  should  be  treated  as 
such  for  the  purposes  of  taxation. 

3.  Assessment  upon  Capital  Stock  of  Safe  Deposft  Company 
Properly  Includes  Value  of  Vaults  Not  Taxed  as  Real  Estate  — 
Certiorari  —  Proceedings  Thereunder  in  the  Nature  of  a  New 
Trial.  Where,  however,  the  vaults  have  not  been  considered  in  the  assess- 
ment of  such  buildings,  they  are  properly  included  in  the  valuation  of  the 
property  of  the  safe  deposit  company  for  the  purpose  of  fixing  the  taxable 
value  of  its  capital  stock  and  their  value  is  not  deductible  therefrom 
under  the  provisions  of  the  Tax  Law  (Ii.  1896,  ch.  008,  §  12):  the  fact  that 
the  assessors  were  unaware  of  the  existence  of  the  vaults  and  included  in 
their  assessment  of  the  buildings  no  sum  for  their  value  \t  properly 
proved  under  the  statutory  writ  of  certiorari,  the  proceedings  in  which 
are  in  the  nature  of  a  new  trial. 

People  ex  rd,  Knickerbocker  Safe  Depoeit  Co,  v.  WtlUt,  99  App.  Div. 
455,  affirmed. 

(Argued  April  11,  1905;  decided  April  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 11,  1905,  which  reversed  an  order  of  Special  Term 
reducing  an  assessment  upon  the  capital  stock  of  the  relator 
and  confirmed  such  assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Juliefi  T.  Davies^  Jr.y  for  appellant.  No  separate  assess- 
ments having  been  made,  so  far  as  is  disclosed  by  the  tax  rolls, 
of  the  relator's  vaults,  they  must,  as  a  matter  of  law,  be 
deemed  to  have  been  included  in  the  assessments  of  the  sev- 
eral parcels  of  real  estate  to  which  they  were  respectively 
affixed.  {Smith  v.  Mayor ^  eic.,  68  N.  Y.  652 ;  People  ex  rel.  v. 
Caesiti/,  46  N.  Y.  46 ;  Matter  ofA.dbB.  Turnpike,  94  App. 
Div.  509 ;  People  ex  rel  v.  Comra.  of  Taxes,  80  N.  Y.  573 ; 
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MiUigmi  v.  Drwi^^  130  Mass.  428 ;  People  ex  rd.  v.  Barker, 
153  N.  Y.  98 ;  People  ex  rel  v.  Coinrs.  of  Taxes,  82  N.  Y. 
459 ;  People  ex  rel,  v.  Bd,  of  Asseesora,  93  N.  Y.  308 ;  /i?i/«- 
sell  v.  Ifew  Haven,  51  Conn.  259 ;  Haight  v.  Mayor,  etc.,  99 
N.  Y.  280.)  It  follows  that  a  deduction  should  have  l)een 
allowed  on  account  of  relator's  vaults,  at  their  cost  price,  the 
assessed  value  thereof  being  unprovable.  {People  ex  rel,  v. 
Contra.,  etc.,  104  N.  Y.  240 ;  People  ex  rel.  v.  Comrs.  of 
Taxes,  95  N.  Y.  554;  People  ex  rel.  v.  Coleman,  115  N.  Y. 
178.)  Relator's  right  to  the  deduction  clainied  is  not  in  any 
way  dependent  upon  its  payment  of  any  part  of  the  taxes 
upon  the  realty.  {People  ex  rel.  v.  Comrs.  of  Taoses,  80  N.  Y. 
573 ;  People  ex  rel.  v.  Wells,  180  N.  Y.  62.) 

John  J.  Delany,  Corporation  Counsel  {Oeorge  S,  Coleman 
and  K  Cro^y  Kindleberger  of  counsel),  for  respondents.  The 
vaults  of  the  relator  are  real  estate.  {People  ex  rel.  v.  Sel- 
kirk,  180  N".  Y.  401.)  In  determining  the  value  of  relator's 
capital  stock  for  purposes  of  taxation  it  was  lawful  to  include 
the  actual  value  of  the  real  estate  and  to  deduct  merely  the 
assessed  value.  {People  ex  rel.  v.  Barker,  144  N.  Y.  94 ; 
People  ex  rel.  v.  Barker,  31  App.  Div.  315 ;  158  N.  Y.  709 ; 

179  U.  S.  279  ;  People  exrel.v.  Neff,  163  X.  Y.  320  ;  PeopU 
ex  rel.  v.  Feitner,  60  App.  Div.  282 ;  People  ex  rel.  v.  Wells, 

180  N.  Y.  62.)  When  a  corporation's  real  estate  is  not  in 
fact  assessed  no  deduction  from  the  value  of  its  capital  stock 
should  be  made  on  account  of  such  real  estate.  {People 
ex  rel.  v.  Coleman,  126  N.  Y.  433 ;  People  ex  rel.  v.  Barker,  165 
N.  Y.  305 ;  People  ex  rel.  v.  Barker,  66  Hun,  21 ;  137  N.  Y. 
544 ;  People  ex  rel.  v.  Feitner,  54  App.  Div.  217 ;  165  N.  Y. 
645  ;  People  ex  rd.  v.  Feitner,  60  App.  Div.  282.)  There  was 
no  conclusive  presumption  that  the  vaults  had  been  assessed  as 
part  of  buildings  to  which  they  were  alBSxed.  The  evidence 
on  the  trial  to  the  effect  that  relator's  real  estate  (vaults)  had 
not  been  assessed  at  all  was  clearly  admissible.  {People  ex 
rel.  V,  Comrs.  of  Taxes,  95  N.  Y.  554 ;  People  ex  rel.  v. 
Comrs.  of  TaxeSy  104  N.  Y.  240 ;  People  ex  rel.  v.  Coleman, 
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116  N.  Y.  178;  People  ex  rel.  v.  Barker,  152  N.  Y.  417; 
People  ex  rel.  v.  Feitner,  81  App.  Div.  118 ;  People  ex  rel, 
V,  Wells,  84  App.  Di^.  330 ;  People  ex  rel.  v.  WeiU,  92  N.  Y 
Supp.  5.) 

BAJtTLETT,  J.  The  commissioners  of  taxes  and  assessments 
of  the  city  of  New  York  assessed  the  relator,  the  Knicker- 
bocker Safe  Deposit  Company,  upon  capital  stock  for  the 
year  1903,  fixing  the  value  thereof  at  $77,455.00.  The  relator 
thereupon  sued  out  the  statutory  writ  of  certiorari  to  review 
this  assessment. 

It  appears  that  a  deputy  tax  commissioner  assessed  the 
capital  stock  at  the  sum  of  $100,000,  and  thereupon  the 
relator  submitted  a  statement  to  the  commissioners,  indicating 
that  its  total  gross'  assets  wei*e  made  up  as  follows : 

Personal  property $43,729.63 

And  real  estate,  in  vaults,  of  the  value  of 58,050.00 

Making  a  total  of  gross  assets  of     $101,779.63 

The  commissioners  accepting  this  statement  as  true,  deducted 
a  reported  surplus  of  $1,779.63,  abd  stock  of  other  corporations, 
$22,545.00,  making  the  total  to  be  deducted  of  $24,324.63, 
leaving  a  balance  of  $77,455.00,  the  assessed  value  of  the 
capital  stock  properly  taxable  for  the  year  1903. 

There  is  no  dispute  as  to  the  amount  of  the  total  gross 
assets,  or  of  the  deductions  made  therefrom ;  but  the  relator 
claims  that  as  the  vaults  were  real  estate  and  affixed  to  vari- 
ous buildings  not  owned  by  the  relator,  and  had  no  assessed 
value,  deductions  should  be  made  of  the  actual  value  of  such 
vaults,  to  wit,  $58,050.00,  so  that  the  assessment  should  have 
been  $19,405.00,  instead  of  the  amount  fixed  by  the  commis- 
sioners, $77,455.00. 

The  return  of  the  commissioners  states  as  follows :  ^'  We 
made  no  deduction  on  account  of  the  assessed  value  of  the 
real  estate  of  the  relator,  as  such  real  estate,  according  to  the 
statement  of  the  relator,  had  no  assessed  value.  It  did  not 
appear  to  us  that  the  relator  had  paid  any  taxes  upon  such 
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Fealty,  or  that  the  including  of  the  value  of  Buch  vaults  by  us 
in  ascertaining  the  value  of  the  capital  stock  of  relator  with- 
out making  such  deduction  constituted  double  taxation  of  the 
same  property.  "We  do  not  consider,  in  any  event,  that  the 
relator  was  entitled  to  deduct  the  entire  cost  price  of  such 
vaufts  from  the  valuation  of  its  total  gross  assets  in  fixing  the 
proper  assessment  upon  its  capital  stock  and  surplus  profits  for 
the  year  1903.  We  hereby  return  that  the  relator  has  not  Ijeen 
injured  or  aggrieved  by  the  assessment  as  finally  fixed  by  us." 

After  a  trial  at  Special  Term,  the  court  reduced  the  assess- 
ment to  the  sum  of  $19,405.00,  as  prayed  by  the  relator.  The 
Appellate  Division  reversed  the  order  of  the  Special  Term,  and 
the  assessment  of  the  relator  was  confinned.  Testimony  was 
duly  taken  at  the  Special  Term,  and  it  appeared  that  the  three 
vaults  in  question,  used  by  the  relator  in  its  business,  were 
located  respectively  at  No.  66  Broadway,  No.  234  Fifth 
avenue,  and  in  the  Knickerbocker  Trust  Company  building  at 
34th  street  and  Fifth  avenue,  in  the  city  of  New  York.  The 
vault  at  66  Broadway  was  located  in  a  building  owned  by  the 
Manhattan  Trust  Company,  and  had  been  purchased  by  the 
relator  for  $20,000 ;  the  vault  at  234  Fifth  avenue  was  on 
property  owned  by  a  Mr.  Johnson,  which  was  leased  by  the 
Knickerbocker  Trust  Company  and  purchased  by  the  relator 
for  the  sum  of  $10,000 ;  there  were  also  vaults  partially  com- 
pleted in  the  new  building  of  tlie  Knickerbocker  Trust  Com- 
pany at  34th  street  and  Fifth  avenue,  which  had  cost  up  to 
time  of  assessment  $28,050.00.  These  items  of  real  estate 
aggregate  $58,050.00,  which  amount  is  included  in  the  com- 
putation of  the  total  gross  assets  to  which  reference  has 
already  been  made. 

The  learned  judge  writing  in  the  Appellate  Division  fell 
into  a  very  natural  error  when  he  stated  that  the  new  build- 
ing in  process  of  construction  at  the  corner  of  34th  street  and 
Fifth  avenue  was  owned  by  the  relator ;  as  matter  of  fact  it 
was  owned  by  the  Knickerbocker  Trust  Company,  a  name  very 
similar  to  that  of  the  relator,  the  Knickerbocker  Safe  Deposit 
Company.     It  is,  therefore,  the  fact  that  the  two  completed 
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vaults  and  the  vaults  in  process  of  construction  in  the  new 
building,  comer  of  34th  street  and  Fifth  avenue,  were  all  a 
part  of  property  owned  by  third  parties. 

It  was  proved,  and  also  stipulated  by  counsel,  that  all  these 
vaults  were  constructed  in  such  a  manner  as  to  make  them 
real  estate.  It  was  also  proved  by  deputy  tax  commissioners 
that  these  three  separate  pieces  of  real  estate  in  which  the 
vaults  were  located  were  each  assessed  as  a  whole,  the  valua- 
tion in  each  instance  including  both  land  and  building;  it 
was  further  proved  that  the  deputy  tax  commissioners  who 
assessed  these  three  properties  did  not  know  of  the  existence 
of  the  vaults,  and  that  in  making  the  assessments  they  made 
no  allowance  for  them. 

The  order  of  the  Special  Term,  reducing  the  assessment  as 
above  stated,  found  certain  facts  as  follows :  ^^  That  the  relator, 
on  the  second  Monday  of  January,  11)03,  had  invested  the 
sum  of  $58,050.00  in  certain  vaults  affixed  to  premises,  the 
title  to  which  was  held  by  other  parties ;  that  the  amount  so 
invested  was  the  actual  value  of  said  vaults ;  that  the  said 
vaults  are  real  estate  by  reason  of  the  manner  of  their  con- 
struction ;  that  the  real  property  to  which  said  vaults  were 
affixed  had  been  assessed  for  taxation  for  said  year,  but  that 
the  deputy  tax  commissioners,  in  making  such  assessments, 
had  not  known  that  the  vaults  existed  in  such  premises,  and 
had  included  in  such  assessments  no  sum  for  the  value  of  such 
vaults,  and  that  no  apportionment  of  the  assessments  upon 
such  premises  had  been  made  with  respect  to  said  vaults.'^ 

It  appears,  as  above  stated^  that  the  vaults  in  the  building 
corner  of  34th  street  and  Fifth  avenue  were  not  completed  at 
the  time  of  this  assessment,  but  it  was  proved  that  up  to  that 
time  they  had  cost  the  relator  the  sum  of  $28,050.00.  We 
are  of  opinion  that  the  interest  acquired  by  the  relator  in  pur- 
chasing the  various  vaults  in  question  was  an  interest  in  real 
estate  and  must  be  treated  as  such,  not  only  under  the  stipula- 
tion in  this  case,  but  by  reason  of  the  legal  situation  presented. 

In  People  ex  rel.  A.  cfe  B.  T.  lioad  v.  Selkirk  (180  N.  Y. 
401,  406)  this  court  stated:  "It  is  not,  under  our  Tax  Law, 
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necessary  that  the  corporation  to  be  taxed  in  respect  of  its 
interest  in  real  proi>ertj,  shall  be  the  owner  of  tlie  fee.  If  it 
owns  that  which,  being  upon,  affixed  to,  or  incidental  to  the 
land,  is  classified  for  taxation  purposes  by  the  statute  with 
land,  it  is  assessable  for  a  real  property  tax." 

The  contention  of  the  relator,  briefly  stated,  on  this  appeal 
is,  that  if  tlie  item  of  real  estate  of  $38,050.00,  which  is 
included  in  its  gross  assets,  is  allowed  to  stand,  it  would  be 
subjected  to  double  taxation.  In  other  words,  it  insists  that  it 
is  entitled  to  avail  itself  of  the  provisions  of  the  General  Tax 
I^w  (§  12)  which  reads,  in  part,  as  follows:  ^'The  capital 
stock  of  every  company  liable  to  taxation,  *  *  *  together 
with  its  surplus  profits  or  reserved  funds  exceeding  ten  per 
centum  of  its  capital,  after  deducting  the  assessed  vcdue  of  its 
real  estate^  and  all  shares  of  stock  in  other  corporations  actu- 
ally owned  by  such  company  which  are  taxable  upon  their 
capital  stock  under  the  laws  of  this  state,  shall  be  assessed  at 
its  actual  value." 

The  relator's  further  argument  is  that  no  separate  assess- 
ment having  been  made,  so  far  as  is  disclosed  by  the  tax  rolls, 
of  the  relator's  vaults,  they  must,  as  matter  of  law,  be  deemed 
to  have  been  included  in  the  assessments  of  the  several  par- 
cels of  real  estate  to  which  they  were,  respectively,  affixed ; 
that  the  assessments  in  gross  were  judicial  determinations  of 
the  values  of  the  entire  premises  with  all  structures  thereon, 
and  that  the  relator's  right  to  the  deduction  claimed  is  not  in 
any  way  dependent  upon  its  payment  of  any  part  of  the  taxes 
upon  the  realty.  This  position  of  the  relator  practically 
ignores  the  trial  of  the  issues  involved  in  this  proceeding  at 
Special  Terra. 

We  have  the  express  finding  of  the  Special  Term  that  the 
deputy  tax  commissioners,  in  making  the  assessments  on  these 
various  pieces  of  real  estate  for  the  year  1903,  were  unaware 
of  the  existence  of  these  vaults,  and  included  in  their  assess- 
ments no  sum  for  their  value.  On  the  trial  at  Special  Term 
the  relator  objected  and  excepted  to  the  testimony  of  the 
deputy  tax  commissioners,  upon  which  this  finding  of  fact  is 
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based.  This  evidence  was  clearly  competent  under  the  statu- 
tory writ  of  certiorari,  which  allows  a  trial  at  Special  Term 
notwithstanding  the  hearings  before  the  commissioner  and  his 
determination. 

This  court  has  frequently  held  that  the  proceedings  at  Spe- 
cial Term,  under  the  statutory  writ  of  certiorari,  are  in  the 
nature  of  a  new  trial.  Judge  Vann,  in  commenting  upon  this 
new  procedure,  said :  "  Thus,  the  writ  under  consideration 
may  be  a  writ  of  review,  merely,  and  hence  properly  called  a 
writ  of  certiorari,  and  it  may  be  in  the  nature  of  a  venif^e  de 
novOy  and  utterly  foreign  in  function  to  the  writ  of  certiorari 
as  known  in  the  history  of  the  law."  {People  ex  rel.  Man- 
hattan  E.  Co,  v.  Barker,  152  N.  Y.  417,  432.) 

It  is,  therefore,  an  uncontro verted  fact  in  this  record  that 
the  relator  was  not  subjected  to  a  tax  on  the  vaults  in  question, 
or  any  one  in  its  behalf,  by  the  assessments  of  these  three  par- 
cels of  real  estate.  According  to  the  relator's  own  figures 
its  interest  in  real  estate,  included  in  its  gross  assets,  was 
$58,050.00,  and  the  only  possible  reason  to  be  urged  for 
deducting  that  amount  from  tlie  original  assessment  of  the 
commissioners  is  that  it  stood  in  peril  of  double  taxation 
unless  such  deduction  was  made. 

The  learned  judge,  writing  at  Special  Term,  said :  "  The 
relator,  in  its  dealings  with  the  record  owner,  must  have 
assumed  that  the  building  would  be  assessed  in  such  manner 
as  to  cover  the  assessment  of  the  vaults,  and  presumably  the 
owner  protected  himself  so  far  when  dealing  with  the  relator." 

In  the  light  of  the  explicit  testimony  to  the  contrary  given 
by  the  deputy  tax  commissioners  and  the  findings  of  fact 
based  thereon  the  presumption  indulged  in  by  the  learned 
Special  Term  was  error.  The  deduction  of  relator's  interest 
in  real  estate  was  clearly  unauthorized,  and  the  assessment  of 
the  relator's  capital  stock  at  $77,455.00  should  be  affirmed. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haioht,  Vann  and  Werner,  JJ., 
concur ;  Gray,  J.,  absent. 

Order  affirmed. 
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The  People  ob'  the  State  of  New  York  ex  rel.  Thomas 
Simpson,  Appellant,  v.  James  L.  Wells  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New 
York,  Respondents. 

1.  Constitutional  La w  —  Construction  of  Statute.  A  statute 
will  not  be  declared  unconstitutional  if  by  any  reasonable  construction 
it  can  be  given  a  meaning  in  harmony  with  the  fundamental  law. 

2.  New  York  (Citt  of)  —  Notice  of  Increase  of  Assessed  Valua- 
tion op  Property  —  Charter  Provision  (§  896)  Relating  Thereto 
Construed.  Section  896  of  the  charter  of  the  city  of  New  York  (L.  1901, 
ch.  466)  providing  that  the  board  of  taxes  and  assessments  ''  may  increase 
at  any  time  before  the  first  of  April  in  each  year,  or  may  diminish  at  any 
time  before  the  closing  of  the  books  *  *  *  on  the  first  day  of  April 
*  *  *  the  assessed  valuation  of"  property,  but  ''sliall  not  increase 
such  valuation  *  *  *  except  on  notice  given  »  *  *  at  least  ten  day s 
before  the  fifteenth  of  April " — alleged  to  be  unconstitutional  because  in 
the  case  of  an  increase  it  provides  for  no  adequate  notice  to  the  owner,  in 
that  the  notice  may  be  gi^en  too  late  for  a  hearing  before  the  books  are 
closed  and  the  increased  assessment  has  become  fixed  on  April  first — is  not 
invalid  for  that  reason;  when  read  in  connection  with  other  sections  of  the 
charter,  especially  sections  892  and  895,  no  such  construction  is  permissible; 
the  books  do  not  close  on  April  first  as  to  an  increased  assessment  except 
in  cases  where  no  complaints  are  made,  or  if  made  they  are  investigated 
and  decided  on  or  before  that  day;  the  board  is  expressly  authorized  to 
give  ten  days'  notice  thereof  after  April  first  and  before  the  fifteenth; 
having  this  authority  it  must  necessarily  have  the  power  to  decide  there- 
after any  complaint  made  on  or  before  the  fifteenth  day,  since  it  will  not 
be  presumed  that  the  legislature  intended  to  provide  for  a  notice  which 
could  not  be  followed  by  a  hearing  and  decision;  the  increased  assessment, 
therefore,  does  not  in  such  cases  become  permanent  on  April  first,  and 
timely  notice  thereof  is  provided.  The  procedure  under  the  statute  both 
as  to  original  and  Increased  assessments  stated  in  detail. 

People  ex  rel,  Simpaon  v.  WelU,  99  App.  Div.  864,  aifirmed. 

(Argued  April  10,  1905;  decided  April  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 31, 1904,  which  affirmed  an  order  of  Special  Term  quash- 
ing a  writ  of  certiorari  to  review  an  assessment  of  real  property 
of  the  relator  for  the  purpose  of  taxation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Af'thur  NeviUe  for  appellant.  Section  896  of  the  New 
York  city  charter,  as  amended  (L.  1901,  ch.  466),  authorizing 
the  board  of  taxes  and  assessments  to  increase  the  assessed 
valuation  of  real  and  personal  property,  is  unconstitntional  in 
that  it  fails  to  provide  for  giving  notice  to  persons  aflfected  by 
such  increase  and  affording  them  an  opportunity  to  be  heard 
before  the  assessment  becomes  conclusive  against  them. 
{McLaughlin  v.  MiUer,  124  K  Y.  510;  MygattY.  Wash 
hum,  15  N.  Y.  321 ;  Whitney  v.  Thomas,  23  K  Y.  281 ; 
People  ex  rel.  v.  Wern.ple,  144  N.  Y.  478  ;  Stewart  v.  Palmer, 
74  N.  Y.  188;  Oilm^in  v.  Tucker,  128  N.  Y.  190;  Coxe  v. 
State,  144  N.  Y.  396 ;  Colon  v.  Liak,  153  N.  Y\  188 ;  PeopU 
ex  rd.  V.  Wmiple,  117  K  Y.  84 ;  Maiter  of  Trueteee  of 
Unio7i  College,  129  N.  Y.  308.)  Section  896  of  the  charter 
being  unconstitutional,  and  there  being  no  law  authorizing 
the  board  of  taxes  and  assessments  to  increase  assessments 
after  the  second  Monday  in  January,  they  acted  without  juris- 
diction in  making  the  increased  and  new  assessments.  {Peo- 
ple ex  rel.  v.  Comrs.,  91  N.  Y,  593 ;  People  ex  rel.  v.  Wem- 
pie,  144  K  Y.  478  ;  Pecple  ex  rel.  v.  Fo^^eet,  96  N.  Y.  544.) 
The  right  to  a  hearing  given  by  section  895  cannot,  by  impli- 
cation, be  extended  to  taxpayera  whose  assessments  have  been 
increased  under  section  896.  {People  ex  rel.  v.  Selkirk,  180 
N.  Y.  401 ;  Stuart  v.  Pahner,  74  N.  Y.  83 ;  Matter  of  Trus- 
tees of  N.  T.  P.  K  School,  31  N.  Y.  573;  Matter  of  Bd.  of 
Sw^s.,  172  N.  Y.  309.) 

John  J.  Delany,  Corporatioii  Counsel  {George  S.  Coleman 
of  counsel),  for  respondents.  The  charter  provisions  are  con- 
stitutional. {Kentucky  R.  R.  Tax  Cases,  115  U.  S.  321; 
People  ex  rel.  v.  Comrs.  of  Taxes,  41  Hun,  373 ;  PeopU  ex 
rel.  V.  Barker,  140  N.  Y.  437.) 

Vank,  J.  The  relator  is  the  lessee  of  three  parcels  of  land 
in  the  city  of  New  York  and  is  under  covenant  with  the  lessor 
to  pay  all  taxes  and  assessments  levied  thereon  during  the 
term.      On  the  second  Monday  of  January,  1903,  these  par- 
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eels  were  respectively  assessed  at  the  sums  of  $70,000,  $35,000 
and  $32,000,  which,  on  the  25th  of  March  following,  were 
increased  by  the  respondents  to  $105,000,  $40,000  and 
$35,000.  The  tax  cofnmissioners  claim  that  they  were 
authorized  to  make  this  increase  by  section  896  of  the  city 
charter,  which  is  as  follows : 

^^  The  board  of  taxes  and  assessments  may  increase  at  any 
time  before  the  first  of  April  in  each  year,  or  may  diminish 
at  any  time  before  the  closing  of  the  books  of  'annual  record' 
on  the  first  day  of  April  in  each  year,  the  assessed  valuation 
of  any  real  or  personal  estate  of  any  individual  or  corporation, 
as  in  its  judgment  may  be  just  or  necessary  for  the  equalization 
of  taxation;  but  it  shall  not  increase  such  valuations  of  the 
property  of  any  individual  or  corporation  after  said  books  are 
opened  for  correction  and  review,  except  upon  notice  given 
to  the  individual  or  corporation  affected  by  such  increase  at 
least  ten  days  before  tl)e  fifteenth  day  of  April  in  each  year." 
(L.  1901,  ch.  466.) 

The  relator  does  not  claim  that  the  assessment  is  unequal 
or  unjust,  or  that  he  or  his  lessor  had  no  notice  oi  the  increase 
when  it  was  proposed,  or  that  they  had  no  opportunity  to  be 
heard  before  it  was  made  permanent.  He  insists,  however, 
that  said  section  is  unconstitutional  and,  hence,  that  notice  to 
him,  even  if  given  in  time  for  a  hearing,  is  immaterial,  because 
no  authority  to  increase  the  assessment  can  be  conferred  by  a 
statute  passed  in  violation  of  the  Constitution.  He  founds 
his  contention  not  upon  what  was  done  in  this  case,  but  upon 
what  he  claims  might  be  done  in  any  case.  His  argument,  in 
substance,  is  that  according  to  the  statute,  the  books  of  annual 
record  are  opened  for  examination  on  the  second  Monday  of 
January  and  closed  on  the  first  of  April ;  that  said  section 
authorizes  an  increase  at  any  time  after  the  books  are  opened 
and  before  they  are  closed,  but  forbids  an  increase  without 
notice  to  the  peraon  interested  at  least  ten  days  before  the 
fifteenth  of  April ;  that  a  notice  served  after  the  first  and 
before  the  fifteenth  of  April  would  be  practically  no  notice, 
because  too  late  for  a  hearing  before  the  books  are  closed  and 
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that  an  increase  of  valuation  witlioat  notice  would  deprive  the 
taxpayer  of  property  without  due  process  of  law.  He  also 
claims  that  the  statute  is  defective  because  it  does  not  provide 
for  a  hearing  as  matter  of  right  and  that  a  hearing  by  favor 
only  does  not  satisfy  the  Constitution. 

Section  896  should  be  read  in  connection  with  other  sections 
relating  to  the  method  of  assessment  and  especially  sections 
892  and  895.  Section  892  provides  that  assessment  books 
shall  be  kept  in  which  shall  be  entered  in  detail  the  assessed 
valuations  of  real  and  pei*sonal  estate  within  the  limits  of  .the 
several  boroughs  of  the  city  of  New  York ;  that  they  shall  be 
open  for  public  inspection,  examination  and  correction  from 
the  second  Monday  in  January  until  the  first  day  of  April  in 
each  year,  and  that  on  the  last-mentioned  day  they  shall  be 
closed  to  enable  the  bo^rd  of  taxes  and  assessments  to  prepare 
assessment  rolls  of  the  several  boroughs  for  delivery  to  the 
board  of  aldermen.  Previous  to  and  during  the  time  the 
books  are  open  for  inspection,  the  board  is  required  to  adver- 
tise the  fact  in  one  newspaper  named  in  the  act  and  in  such 
others  as  may  be  authorized  by  the  board  of  city  record. 

Section  895  provides  that  during  the  time  the  books  are 
open  for  public  inspection  any  person  claiming  to  be  aggrieved 
may  make  a  complaint  and  ask  to  have  the  valuation  of  his 
property  corrected.  The  commissioners,  during  the  months 
of  April  and  May,  may  act  upon  the  complaints  made  on  or 
before  the  31st  of  March,  and  may  take  testimony  and  make  cor- 
rections during  those  months,  notwithstanding  the  provision  that 
the  books  are  to  be  closed  on  the  firet  of  April.  Hence  the 
closing  of  the  books  on  the  first  of  April  is  not  absolute  in  all 
cases,  for  connections  may  be  made  under  certain  circumstances 
at  any  time  during  the  two  months  immediately  following. 

According  to  the  system  provided  by  the  charter,  as  we 
read  it,  a  valuation  is  to  be  made  of  all  property  by  the  sec- 
ond Monday  of  January,  when  the  books  are  opened  for  pub- 
lic inspection,  and  any  person  interested  may  enter  a  com- 
plaint. Such  complaint  may  be  investigated  and  decided 
before  the  first  of  April,  in  which  event  the  books  are  closed 
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on  that  day  as  to  the  property  aflEected.  Tlie  complaint,  how- 
ever, may  be  investigated  and  decided  after  the  lirst  of  April 
and  prior  to  the  first  of  Jnne,  in  which  event  the  books  are 
not  closed  on  the  first  of  April  as  to  the  property  covered  by 
the  complaint. 

I  The  legislature,  however,  wished  to  provide  for  the  cor- 
rection of  mistakes  in  undervaluation  as  well  as  overvaluation 
and  accordingly  it  enacted  that  the  board  of  taxes  and  assess- 
ments might  increase  the  valuation  at  any  time  before  the  first 
of  April  in  each  year.  This  increase  is  tentative  and  subject 
to  correction  the  same  as  the  original  valuation  made  on  or 
before  the  first  Monday  of  January.  Inasmuch,  however,  as 
the  taxpayer  may  examine  the  books  before  such  increase  is 
made  and  being  satisfied  with  the  valuation  go  his  way  with- 
out making  complaint,  the  legislature  provided  that  the  ten- 
tative increase  should  not  become  permanent  without  a  notice 
of  at  least  ten  days.  This  notice  implies  the  right  to  make  a 
complaint,  for  otherwise  there  would  be  no  object  in  giving 
it  The  requirement  of  notice  is  by  necessary  implication  a 
requirement  that  the  person  notified  may  be  heard.  That  is 
the  sole  object  of  providing  for  notice,  as  otherwise  it  could 
do  no  good  and  would  be  an  empty  form.  Accordingly  the 
person  deeming  himself  aggrieved  by  the  tentative  increase 
may  appear  and  make  his  complaint,  which,  if  made  in  time, 
may  be  passed  upon  before  the  first  of  April,  in  which  event 
the  books  are  closed  on  that  day  as  to  the  property  affected. 
The  commissioners,  however,  are  empowered  to  give  notice 
of  the  tentative  increase  after  the  first  of  April,  provided  it  is 
given  at  least  ten  days  before  the  fifteenth  and  in  such  a  case 
the  books  are  not  closed  as  to  the  piece  of  property  to 
which  the  notice  relates.  The  property  owner  may  appear 
at  any  time  after  the  notice  and  before  the  fifteenth  of 
April  and  make  his  complaint  and  the  tax  commissioners 
have  the  rest  of  the  month  of  April  and  the  entire  month 
of  May  to  investigate  and  consider  it.  The  method  of  origi- 
nal valuation  and  of  increasing  the  valuation  are  the  same 
in  this  respect.     Both  are  tentative  in  the  first  instance,  but 
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in  the  former  the  general  notice  to  the  public  is  sufficient, 
while  in  the  latter  personal  notice  is  required  before  the  valua- 
tion becomes  fixed.  As  to  the  one  the  time  to  make  a  com- 
plaint ends  on  the  thirty -first  of  Marcli,  but  as  to  the  other  the 
time  is  extended  until  the  fifteenth  of  April.  In  either  case 
the  complaint  may  be  investigated  and  decided  at  any  time 
before  the  first  of  June.  As  an  increase  of  vahiation  is  in 
the  nature  of  a  reassessment,  personal  notice  of  the  proposed 
change  is  reqnived,  so  that  the  owner  may  be  heard  before  it 
becomes  final.  The  original  assessment  is  tentative  until  the 
property  owner  has  the  general  notice,  and  the  increased  valu- 
ation is  likewise  tentative  until  he  has  the  special  notice  pro- 
vided by  law.  In  either  case  if  ho  makes  no  complaint  the 
assessment  becomes  permanent  by  lapse  of  time  without  fur- 
ther action,  but  if  the  vahiation  is  increased  after  the  general 
notice,  the  owner  is  entitled  to  special  notice  thereof,  and  there 
is  an  extension  of  the  time  to  make  complaint  until  the  fif- 
teenth of  April. 

Unless  the  statute  may  be  thus  read  it  is  meaningless,  for  a 
notice  after  the  valuation  has  been  permanently  increased 
would  be  like  entering  judgment  against  a  defendant  fii-st  and 
serving  the  summons  upon  him  afterward.     As  every  pre- 
sumption is  in  favor  of  a  statute,  if  it  is  open  to  two  construc- 
tions, one  of  which  would  obey  and  the  other  violate  the  Con- 
stitution, the  universal  rule  of  courts  is  to  select  the  former. 
No  statute  should  be  declared   unconstitutional   if  by  any 
reasonable  construction  it  can  be  given  a  meaning  in  harmony 
with  the  fundamental  law.     When  all  the  provisions  of  the 
charter  relating  to  the  assessment  of  property  in  the  city  of 
New  York  are  read   together,   we   think  the    construction 
adopted  by  us  is  reasonable,  and  that  the  construction  con- 
tended for  by  the  appellant  would  subvert  the  meaning  and 
defeat  the  intention  of  the  legislature. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
Oullen,  Ch.  J.,  O'Brien,  Bartlbtt,  Haight  and  Wbr- 
VER,  JJ.,  concur ;  Gray,  J.,  absent. 
Order  affirmed. 
17 
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Clabissa.  Wkatheewajc  Conklino,  Appellant,  v.  John  T. 
Wbathebwax,  Defendant)  Emily  A.  Tompkins,  Appellant, 
and  Hannah  M.  Hidley,  Respondent,  Impleaded  with 
Others. 

1.  Evidence  —  When  Declarations  op  Deceased  Mobtgaoor  Abb 
Incompetent  to  Affect  Lien  of  Mortgage.  In  an  action  to  enforce  a 
legacy  as  a  lien  upon  real  property,  brought  over  thirty  years  after  the 
death  of  the  testator,  the  oral  declarations  of  a  deceased  devisee,  who  had 
mortgaged  the  property,  to  the  effect  that  the  legacy  had  not  been  paid, 
are  incompetent  to  affect  or  defeat  the  lien  of  the  mortgage  where  there  is 
no  identity  of  interest  between  the  mortgagor  and  mortgagee. 

2.  Pleading  ~  Allegation  and  Proof  of  Payment.  Such  an  action 
is  not  based  upon  an  instrument  for  the  payment  of  money,  and  the  bur- 
den of  proving  non-payment  rests  upon  the  plaintiff.  The  authorities 
relating  to  the  burden  of  proof  as  to  payment  collated  and  discussed. 

Cankling  v.  Weat?ierv}ax,  90  App.  Div.  685,  affirmed. 

(Argued  March  10,  1905;  decided  April  ]8,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
16,  1904,  reversing  a  judgment  in  favor  of  appellants  herein 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

This  action  was  brought  to  establish  and  enforce  a  legacy 
as  a  lien  upon  real  estate  and  on  the  trial  the  following  facts 
appeared :  Henry  Weatherwax,  a  resident  of  the  county  of 
Rensselaer,  died  on  the  8th  of  May,  1868,  leaving  a  will 
which  was  dated  Mareli  14th,  1863,  and  was  admitted  to  pro- 
bate on  the  3rd  of  September,  1868.  He  left  a  widow  and 
three  children,  a  son,  Charles,  now  deceased,  and  two  daugh- 
ters, the  plaintiff  Clarissa  and  the  defendant  Emily.  His 
property  consisted  mainly  of  the  farm  upon  which  he  resided 
in  his  lifetime  and  the  personal  property  connected  therewith. 
By  his  will  he  directed  Cliarles,  his  sole  executor,  in  lieu  of 
dower,  to  provide  for  his  widow  "  out  of  the  profits  of  "  his 
farm  in  various  ways  and  among  others  by  paying  her  $160 
per  year  during  her  widowhood  and  allowing  her  to  occupy  a 
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part  of  the  dwelling  honse  on  the  premises.  He  gave  the 
plaintiff  a  legacy  of  $1,000,  "  to  be  paid  *  *  *  two  years 
after"  his  decease,  "out  of  my  said  farm  by  my  executor," 
and  to  tlie  defendant  Emily  a  like  amount,  payable  out  of  the 
farm  by  his  executor  twelve  years  after  his  decease.  The 
latter  bequest  was  reduced  to  $800  by  a  codicil  dated  January 
16th,  1866,  and  admitted  to  probate  with  the  will.  He  gave 
his  farm  and  the  personal  property  to  Charles  after  the  pay- 
ment of  his  debts,  funeral  expenses  and  the  said  legacies,  but 
provided  that  he  should  "  not  have  the  right  to  sell  or  dispose 
of  "  the  same  "  during  the  widowhood  of  his  mother  without " 
her  consent. 

These  facts  were  alleged  in  the  complaint  and  proved  upon 
the  trial.  It  was  also  alleged  that  the  plaintiff  had  demanded 
payment  of  her  legacy  and  that  the  same  was  wholly  unpaid. 
It  was  further  proved  that  on  the  first  of  May,  1884,  the  said 
Charles  gave  a  mortgage,  collateral  to  his  bond,  in  the  usual 
form,  upon  the  farm  to  the  defendant  Hidley  to  secure  the 
sum  of  $3,000,  and  that  no  pai*t  of  the  principal  thereof  had 
been  paid.  Charles  died  July  5th,  1900,  leaving  a  will  by 
which  he  gave  all  his  property  to  his  son,  the  defendant  John 
.T.  Weather  wax,  to  whom  letters  testamentary  were  duly  issued 
on  the  27th  of  August,  1900.  The  widow  of  Henry  Weather- 
wax  died  on  the  15th  of  February,  1892,  having  never  remar- 
ried. This  action  was  commenced  on  the  23rd  of  August, 
1900,  and  subsequently  John  T.  Weatherwax,  as  executor,  was 
brought  in  by  a  supplemental  summons. 

The  defendant  Hidley  by  her  answer  denied  that  said  lega- 
cies had  not  been  paid,  and  denied  that  they  were  liens  upon 
the  real  estate.  As  a  separate  defense  she  alleged  that  the 
legacies  had  been  paid,  and  pleaded  the  lapse  of  the  various 
periods  of  limitation  prescribed  by  statute  within  which  an 
action  may  be  commenced. 

The  trial  judge  found  that  the  legacies  had  not  been  paid 
and  that  the  amount  due  thereon,  including  interest  from  the 
date  when  the  widow  died,  was  the  sum  of  $1,661  to  the 
plaintiff  and  $1,328.80  to  the  defendant  Emily.     He  also 
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found  that  each  legacy  was  a  lien  on  the  real  estate ;  that  the 
farm  should  be  sold  and  the  proceeds,  after  payment  of  costs, 
paid  over  to  the  plaintiff  and  her  sister  to  the  extent  of  their 
respective  liens.  The  judgment  entered  accordingly  was 
reversed  by  the  Appellate  Division,  one  of  the  justices  dis- 
senting, and  the  plaintiff  and  the  defendant  Emily  Tompkins 
both  appealed  to  this  court. 

Henry  D.  Merchant  and  Abel  Merchant^  Jr.,  for  appellants. 
The  existence  of  the  legacies  and  of  the  lien  was  established 
by  the  will  and  the  legatees  were  not  required  to  produce 
additional  proof  that  the  legacies  '^  remained"  unpaid,  and  the 
declarations  which  were  objected  to  had  no  material  effect 
upon  the  issue  of  payment,  as  the  defendant  offered  no  evi- 
dence upon  any  of  the  issues.  {ConJding  v.  WeatherwaXy  173 
N.  Y.  4A ;  Code  Civ.  Pro.  §  1819 ;  Dibble  v.  Dimick,  143 
N.  T.  549 ;  Bicks  v.  Walton,  14  App.  Div.  199  ;  Cochran  v. 
Jieichy  91  Hun,  440 ;  Meagley  v.  Sayt,  125  N.  Y.  771 ; 
Salisbury  v.  Stinaon,  10  Hun,  242 ;  Lent  v.  N.  Y.  <k  M.  li. 
Co.,  130  N.  T.  504,  513;  Selover  v.  Coe,  63  N.  T.  438; 
Brater  v.  Hopper,  77  Hun,  244 ;  Austin  v.  Goodri<;h,  49 
N.  Y.  266.)  The  declarations  made  by  Charles  Weatherwax 
would  have  been  competent  against  him  and  the  estate  of  which 
he  was  executor,*  and  were  equally  competent  against  his  mort- 
gagee because  she  had  not  perfected  any  rights  against  the 
legatees  by  giving  notice  of  her  mortgage  and  she  is,  there- 
fore, confined  to  the  same  rights  and  rules  of  evidence  that 
would  have  been  available  to  Charles  Weatherwax,  her  mort- 
gagor, if  he,  instead  of  herself,  were  interposing  objection. 
{Davis  V.  Gallaglier,  124  N.  Y.  487 ;  Church  v.  Howard,  79 
N,  Y.  415 ;  Holly  v.  Gibbons,  176  N.  Y.  520  ;  N.  Y.  L.  Lis. 
<&  T.  Co.  V.  C(yi>ert,  6  Abb.  Pr.  [N.  S.]  154;  Hughes  v. 
Edwards,  9  Wheat.  489 ;  Heyer  v.  Pruyn,  7  Paige,  465 ; 
Murdoch  V.   Waterman,  145  N.  Y.  55.) 

Robert  E.  Whalen  for  respondent.    The  trial  court  erred 
in.  receiving  and  in  refusing  to  strike  out  the  testimony  of 
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Messrs.  Merchant  and  Tompkins  as  to  oral  admissions  or  decla- 
rations of  Charles  "Weiitherwax,  relative  to  the  non-payment  of 
the  legacies  in  suit.  (  Walton  v.  Chesebraugh^  57  N.  Y.  Supp. 
687;  McCotier  v.  Lawrence^  4  Hun,  107 ;  EaseUtyn  v.  Weijca^ 
12  N.  Y.  635 ;  D^iane  v.  Paige,  31  N.  Y.  Supp.  310 ;  Foots  v. 
Beecher,  12  Hun,  374;  Man  v.  Snoyo,  32  N.  Y.  S.  R.  356; 
Padgett  v.  Lawt^ence^  10  Paige,  170 ;  Vrooman  v.  Kin>g^  36 
N.  Y.  477 ;  Jo7ie8  v.  Jmies,  137  N.  Y.  610 ;  WiUiama  yJWil- 
lia/iyi8y  142  N.  Y.  156.)  Such  admissions  or  declarations  can- 
not be  rendered  competent  upon  tlie  theory  that  they  were 
made  by  Charles  Weatherwax,  as  executor,  and  not  individ- 
ually. {Moorea  v.  White^  6  Johns.  Ch.  360 ;  Elwood  v.  Diefen- 
dorf,  5  Barb.  398 ;  Colson  v.  Brainard,  1  Eedf.  324 ;  Reix- 
vylch  V.  Renmich^  1  Bradf .  234  ;  Bumham  v.  Bumham^  46 
App,  Div.  513 ;  People  v.  O'NeiU,  112  N.  Y.  355 ;  Scheir  v. 
Quiriny  77  App.  Div.  624 ;  More  v.  Finch,  65  Hun,  404 ; 
Be  Pierris  v.  Slaven,  5  App.  Div.  147 ;  WaZdde  v.  If.  T.  C. 
<&  H.  R,  R.  R.  Co.,  95  N.  Y.  274.)  Whether  the  burden 
herein  be  upon  the  legatees  to  affirmatively  establish  non-pay- 
ment of  their  legacies,  or  upon  Mrs.  Hidley  to  prove  payment 
thereof,  in  either  event  the  reception  and  retention  of  the 
objectionable  testimony  of  the  witnesses  Merchant  and  Tomp- 
kins were  prejudicial  to  Mrs.  Hidley.  {Rundle  v.  Allison, 
34  N.  Y.  180 ;  Brake  v.  Wilkie,  30  Hun,  537 ;  Austin  v. 
Goodrich,  49  N.  Y.  266 ;  Cochran  v.  Reich,  91  Hun,  440 ; 
Jfat.  Bank  v.  Rogers,  44  App.  Div.  357 ;  Meagley  v.  Hoyt, 
125  N.  Y.  771 ;  Lent  v.  N.  T.  <&  M.  Ry.  Co.,  130  N.  Y.  504 ; 
Van  Giesen  v.  Van  Oiesen,  10  N.  Y.  316 ;  Knower  v.  Rey- 
'ndds,  99  N.  Y.  245 ;  McKyring  v.  BuU,  16  N.  Y.  297.) 

Vann,  J.  When  this  action  was  before  us  on  a  previous 
appeal  no  question  arose  as  to  the  payment  of  the  legacies,  or 
as  to  the  evidence  by  which  such  payment  was  regarded  as 
established.  The  main  controversy  then  related  to  the  priority 
of  the  liens  upon  the  assumption  that  tliey  were  all  unpaid, 
and  we  held  that  the  lien  of  the  legacies  was  prior  and  superior 
to  fbat  of  the  mortgage.     (ConHing  v.  WeMhe^^wax,  173  N,  Y. 
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43.)  Our  judgment  of  reversal  opened  the  issue  as  to  the 
payment  of  the  legacies,  and  upon  the  trial  now  under  review 
the  plaintiff  assumed  the  burden  of  proving  the  allegation  in 
her  complaint  that  her  legacy  had  not  been  paid.  Apparently 
she  found  it  a  matter  of  some  difficulty,  owing  to  the  lapse  of 
thirty-two  years  since  the  death  of  her  father,  and  of  more 
than  tliirty  years  since  her^  legacy  became  due.  Her  brother 
Charles  was  dead,  and  neither  she  nor  her  sister  were  sworn, 
as  both  were  regarded  as  incompetent  to  testify.  The  only 
evidence  she  produced  upon  the  question  of  payment  con- 
sisted of  the  declarations  of  her  deceased  brother,  the  devisee 
and  mortgagor  of  the  farm,  made  in  June,  1900,  when  pay- 
ment of  the  legacies  was  demanded  of  him,  as  the  executor  of 
his  father's  will.  The  witness  who  made  such  demand  was 
allowed  to  testify  that  Charles  said  in  substance  that  the  lega- 
cies had  not  been  paid,  althougli  objection  was  duly  made  by 
the  defendant  Hidley  upon  the  ground  that  the  unsworn  state- 
ments of  tlie  mortgagor,  made  in  her  absence  years  after  the 
execution  and  delivery  of  the  mortgage  to  her,  were  hearsay, 
incompetent  and  not  binding  upon  her.  The  objection  was 
overruled  and  the  defendant  excepted. 

The  oral  declarations  of  a  deceased  mortgagor,  which  have 
no  relation  to  the  res  gestm  or  to  the  character  or  extent  of  his 
possession  of  the  realty,  made  in  the  absence  of  the  mortgagee 
many  years  after  the  mortgage  was  given,  are  incompetent  to 
affect  or  defeat  the  lien  of  the  mortgage  when  there  is  no 
identity  of  interest  between  the  mortgagor  and  mortgagee. 
{Foote  V.  BeecheVy  78  N.  Y.  155 ;  MerJcle  v.  Beidleman^  166 
N.  Y.  21 ;  Vroonum  v.  King,  36  K  Y.  477 ;  Padgett  v. 
Lmorence,  10  Paige,  170 ;  Paige  v.  Cag^Din,  7  Hill,  361  • 
Duaiie  V.  Paige,  31  N.  Y.  Supp.  310 ;  Man  v.  Snow,  32  N.  Y. 
St.  Kep.  356 ;  BurUngame  v.  Bobbhis,  21  Barb.  327,  329.) 
Such  testimony  is  a  mere  narrative  by  a  third  party  of  a  past 
event  and  violates  the  rule  which  excludes  hearsay  evidence, 
requires  the  sanction  of  an  oath  and  secures  the  right  of  cross- 
examination.  It  would  open  the  door  to  fraud,  promote  liti- 
gation and  render  titles  insecure.     No  owner  of  a  mortgage 
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would  feel  safe  and  the  value  of  securities  in  general  use  would 
be  seriously  impaired.  There  was  no  identity  of  legal  obliga- 
tion between  the  mortgagor  and  mortgagee,  so  as  to  bring  the 
declarations  of  the  former  within  the  exception  founded  upon 
a  community  of  interest.  (2  Wigmore  on  Ev.  §  1077.)  Mrs. 
Hidley  claimed  under  Charles  as  devisee  and  was  not  in  privity 
with  him  as  executor  and  lie  could  not  take  away  her  estate 
by  his  admissions  made  in  any  capacity.  {Mooera  v.  White^ 
6  Johns.  Ch.  360,  373 ;  Elwood  v.  Diefendorf,  5  Barb.  398, 
407 ;  Bitmham  v.  Bumham^  46  App.  Div.  513,  514.) 

It  is  insisted,  however,  that  while  the  objection  taken  to 
this  testimony  was  good,  the  ruling  did  no  harm  because  the 
evidence  was  immaterial,  as  payment  is  an  affirmative  defense 
and  tlie  burden  of  proving  it  was  upon  the  defendant.  This 
raises  a  mooted  and  difficult  question,  for  the  law  upon  the 
subject  of  alleging  and  proving  payment  is  in  some  confu- 
sion. Quite  recently  it  was  held  in  an  action  upon  contract 
that  the  plaintiff  need  not  prove  the  negative  fact  of  non-pay- 
ment and  that  the  defendant  had  the  burden  of  establishing  pay- 
ment. {Lerche  v.  Brasher^  104  N.  Y.  157,  161.)  JlJo  author- 
ity was  cited  and  the  discussion  was  limited,  but  the  point  was 
distinctly  presented  and  decided.  To  the  same  effect  are 
Keteltaa  v.  Myers  (19  N.  Y.  231) ;  Salishr^^y  v.  Stinaon  (10 
Hun,  242);  Bailey  v.  G*  Connor  (71  App.  Div.  328),  and 
Ifickg'Alixanian  v.  Walton  (14  App.  Div.  199). 

On  the  other  hand,  it  has  been  held  more  recently,  in  an 
action  at  law,  but  not  upon  contract,  that  an  allegation  of 
non-payment  is  essential  and  that  without  it  the  complaint  is 
subject  to  demurrer  for  failing  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  {Lent  v.  iV.  Y.  cfe  Mass.  By.  Co.j 
130  N.  Y.  504.)  This  case  was  carefully  considered  and  many 
leading  authorities  were  reviewed,  to  which  we  will  make  no 
further  reference.  It  was  said  that  breach  of  contract  is  the 
essence  of  the  cause  of  action  and  that  non-payment  is  ^'  a  fact 
material  to  the  plaintiff's  cause  of  action  and  essential  to  be 
proved  to  entitle  the  plaintiff  to  a  judgment."  Since  the 
question  arose  upon  a  demurrer  to  the  complaint,  the  state- 
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ment  as  to  the  necessity  of  proving  the  allegation  of  non-pay- 
ment might  be  i*egarded  as  obiter^  were  it  not  for  the  general 
rule  that  whatever  it  is  necessary  to  allege  it  is  necessary  to 
prove.  At  any  rate,  the  decision  stands  as  the  law  in  relation 
to  the  necessity  of  alleging  a  breach  of  the  obligation  by 
failing  to  pay  it,  and  the  logical  resnlt  is  that  the  ^burden  of 
proof  rests  upon  the  party  compelled  to  so  allege.  The  case 
of  Lerche  v.  Brasher  was  not  considered  and  it  does  not 
appear  to  have  been  called  to  the  attention  of  the  court. 
J  In  Cochran  v.  Reich  (91  Hun,  440)  it  was  held  necessary 
to  allege  and  prove  non-payment  in  an  action  for  breach  of  a 
covenant  to  pay  rent  reserved  in  a  lease.  (See,  also,  Krower 
V.  Reynolds,  99  N.  Y.  245,  249  ;  Tracy  v.  TroGy,  35  K  Y. 
St.  Kep.  167,  and  Witlierhead  v.  AUm^  4  Abb.  Ct.  App.  Dec. 
628,  633.) 

Tlie  conflict  of  authority  extends  to  other  states.  {State  ex 
*d.  SpaiUdifig  v.  Peterson^  142  Mo.  526 ;  Wheeler  <&  Wilson 
Mfg.  Co,  v.  Tinaley^  75  Mo.  458 ;  McElwee  v.  Hutchinson^  10 
S.  Car.  436 ;  Eubler  v.  PuUen,  9  Ind.  273 ;  Frisch  v.  Caler, 
21  Cal.  71 ;  Oarretson  v.  Bitzer^  57  Iowa,  469 ;  Jmige  v.  Bo^ay- 
man^  72  Iowa,  648  ;  Eaheneen  v.  Hover^  3  Col.  App.  467.) 

An  effort  has  been  made  to  establish  as  the  true  rule  '^  that 
the  plaintiff  should  prove,  not  non-payment  generally,  but 
nonpayment  when  due  or  at  maturity,  oi*,  in  other  words,  a 
breach  of  the  contract  sued  on,"  leaving  it  to  the  defendant 
to  allege,  as  new  matter,  payments  made  after  the  breach. 
(16  Enc.  PI.  &  Pr.  179;  D(mglass  v.  Central  Land  Co.,  12 
W.  Va.  608 ;  Powesheik  County  v,  Mickd,  10  Iowa,  76.) 

The  learned  Appellate  Division  drew  a  distinction  between 
actions  at  law  and  suits  in  equity  in  regai-d  to  the  burden  of 
proving,  in  the  first  instance,  payment  or  non-payment.  It 
declared  that  "  the  distinction  in  the  rule  as  to  proof  of  non- 
payment in  equitable  actions  to  enforce  a  lien  and  in  ordinary 
actions  for  recovery  of  money,  is  shown  by  the  fact  that  in  an 
action  for  the  foreclosure  of  a  mortgage  given  as  collateral  to 
a  bond,  non-payment  upon  the  bond  must  be  proved,  while  in 
an  action  on  the  bond  alone  this  is  unnecessary."     The  follow- 
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ing  authorities,  cited  in  support  of  this  position,  tend  to  sus- 
tain it.  {Omilter  v.  Bower ^  11  Daly,  303,  V\n  Brunt,  J. ; 
Davies  v.  iT.  Y.  Cancert  Co.^  41  Hun,  492,  Daniels,  J.) 

Wliile  in  an  action  upon  contract  for  the  payment  of  money  ^ 
only  the  allegation  and  proof  of  the  promise  and  that  it  has 
matured  creates  the  presumption  of  non-payment  and  throws 
the  burden  of  proving  payment  upon  the  one  who  asserts  it, 
there  are  certain  cases  in  which  proof  of  non-payment  is  essen- 
tial to  a  recovery,  because  it  is  part  of  the  cause  of  action.  J 
Such  was  Ktiapp  v.  Rocli^  (94  N.  Y.  329),  wliere  the  receiver 
of  an  insolvent  savings  bank  sought  to  recover  damages  from 
its  officers  on  account  of  illegal  loans  made  by  them.  It  was 
held  insufficient  to  allege  and  prove  the  illegal  loans  merely 
and  that  it  was  necessary  to  show  that  the  loans  had  not  been 
paid. 

Lent  V.  N,  Y.  <&  Mass.  Ry.  Co.  {supra)  belongs  to  the 
same  class,  for  that  was  an  action  upon  an  award  made  by 
commissioners  in  a  proceeding  to  condemn  lands  for  railroad 
purposes.  Where  one  sues  for  a  balance  of  indebtedness  for 
services  performed  at  an  agreed  price  over  and  above  all  pay- 
ments made,  no  payment  being  specified,  a  general  denial  per- 
mits proof  of  payment  without  pleading  it,  because  the  plain- 
tiflE  voluntarily  invited  "examination  into  the  amount  of 
indebtedness  and  the  extent  of  the  reduction  thereof  by  pay- 
ments."   {Quin  V.  Uoyd,  41  N.  Y.  349.) 

In  White  v.  Smith  (46  N.  Y.  418)  the  complaint  set  forth 
an  account  for  work,  labor  and  services  amounting  to  the  sum 
of  $541.90  and  alleged  a  balance  due  of  $175.75,  after  deduct- 
ing all  payments,  and  it  was  held  that  the  defendant,  under  a 
general  denial,  could  prove  such  payments  as  he  had  made. 
The  "  balance  due  "  could  not  be  ascertained  without  going 
into  the  subject  of  payment. 

In  an  action  against  the  individual  members  of  a  joint- 
stock  association  under  a  statute  authorizing  a  recovery  after 
the  remedy  at  law  against  the  company  itself  had  been 
exhausted  (L.  1853,  ch.  153),  a  complaint  which  alleged  an 
indebtedness  against  the  company  for  goods  sold  and  deliv- 
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ered  was  lield  defective  upon  demurrer,  because  there  was  no 
aljegation  of  non-payment.  {Witherhead  v.  AUen^  4  Abb. 
Ct.  App.  Dec.  628,  633.) 

In  Krfiwer  v.  Reynolds  (99  N.  Y.  245,  249),  wliicli  was  an 
action  on  a  covenant  to  pay  a.  mortgage,  Judge  Andrews, 
speaking  for  the  court,  said  :  ^^  The  complaint  does  not  con- 
tain the  averments  necessary  to  a  complete  cause  of  action 
on  the  covenant.  It  alleges  the  making  and  the  consideration 
of  the  covenant  and  that  the  defendant  thereby  became  liable 
to  pay  the  mortgage.  But  there  was  no  breach  alleged. 
This  was  necessary."  (Citing  Marie  v.  Oarrison^  83  N.  Y. 
23.)  The  same  rule  was  laid  down  in  ScMesinger  v.  Hexter 
(2  J.  &  S.  499,  603).  So  in  the  foreclosure  of  mortgages 
and  mechanics'  liens,  as  well  as  in  the  enforcement  of  all  other 
liens,  including  creditor's  actions,  the  practice  of  alleging  and 
proving  the  amount  due  and  unpaid  is  universal,  for  other- 
wise there  is  no  lien  to  enforce.  Proof  that  a  lien  once 
existed  does  not  prove  that  it  still  exists,  and  the  cause  of 
action  rests  upon  the  existence  of  the  lien  when  the  action  is 
commenced.  Hence  the  complaint  must  allege  and  the  evi- 
dence must  show  that  there  is  a  lien  on  the  property  at  the 
time  when  the  effort  is  made  to  sell  it  in  order  to  pay  the 
lien.     (2  Jones  on  Mortgages,  §§  1452, 1471,  and  cases  cited.) 

The  action  now  before  us  was  not  brought  to  recover  dam- 
ages for  the  breach  of  a  contract  to  pay  money,  or  for  the 
breach  of  any  contract.  No  effort  was  made  to  racover  the 
amount  of  the  legacies  from  the  executor  under  the  Code  of 
Civil  Procedure,  or  from  the  devisee  or  his  estate  upon  the 
ground  that  by  accepting  the  devise  he  became  liable  person- 
ally to  pay  the  legacies.  The  plaintiff  does  not  seek  to  enforce 
a  personal  obligation  against  any  one,  but  to  foreclose  a  lien 
upon  land.  The  action  is  in  the  nature  of  a  proceeding  in 
rem.  It  was  necessary  for  tiie  plaintiff  to  establish  the  lien, 
not  as  one  in  existence  over  thirty  years  ago,  but  as  existing 
when  the  action  was  brought.  One  of  the  parties  defendant 
and  the  only  one  who  joined  issue  with  the  plaintiff,  was  the 
owner  of  a  mortgage  subsequent  in  lien  to  her  legacy,  if  that 
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was  still  unpaid.  That  party  was  in  no  position  to  know, 
unless  by  hearsay,  whether  the  legacy  had  been  paid  or  not, 
while  the  subject  was  within  the  peculiar  knowledge  of  the 
plaintifiE  and  her  family.  The  loan  secnred  by  the  mortgage 
in  qiTestion  was  large  enougli  to  pay  all  the  legacies,  yet  it  did 
not  appear  what  was  done  with  the  money.  The  right  of  the 
plaintiff  to  her  legacy  arose  over  thirty  years  before  the  action 
was  brought,  which  gave  rise  to  a  presumption  of  fact  that  it 
had  been  paid.  {Macmilay  v.  Palmer^  125  N.  Y.  742 ;  Bean 
r.  Tonnele^  94  N.  Y.  381 ;  Jackson  v.  Sackett,  7  Wend.  94 ; 
Jack%Qn  V.  Pierce^  10  Johns.  413,  417;  Lawson  on  Pre- 
sumptive Ev.  370,  382;  Buswell  on  Limitations,  §  335; 
Jones  on  Mortgages,  §  915.) 

"  An  unexplained  neglect  to  enforce  an  alleged  right,  for  a 
long  period,  casts  suspicion  upon  the  existence  of  the  right' 
itself,"  and  "  it  is  the  law  of  courts  of  equity,  independent  of 
positive  legislative  limitations,  that  they  will  not  entertain 
stale  demands."  {Bean  v.  Tonnde,  94  N.  Y.  381,  386 ;  Mat- 
ter of  NeiUey^  95  N.  Y.  382,  390 ;  Calhoun  v.  MiUard,  121 
N.  Y.  69,  82.)  The  time  of  payment  "  was  fixed  by  the  tes- 
tator not  with  reference  to  his  wife's  death  but  his  own," 
although  the  farm  could  not  be  sold  during  her  life  without 
her  consent.  The  testator  doubtless  intended  that  the  legacy 
should  be  paid  out  of  the  income  from  the  farm  and  the  time 
of  payment  was  postponed  for  that  purpose.  More  than 
thirty  years  had  passed  after  the  legacy  was  made  payable  by 
the  terms  of  the  will  before  this  action  was  commenced. 

The  existence  of  this  lien  depended  upon  the  will  which 
made  the  legacy  a  charge  upon  the  land  and  the  fact  that  the 
land  had  not  been  relieved  by  payment  of  the  charge.  A 
legacy  which  had  been  paid  would  not  support  the  action, 
because  there  would  be  no  lien.  The  same  is  true  of  a  legacy 
presumed  as  matter  of  fact  to  have  l)een  paid  in  the  absence 
of  evidence  to  rebut  the  presumption.  Under  these  circum- 
stances it  was  necessary  to  prove  non-payment  the  same  as  in 
an  action  upon  a  stale  demand  or  of  foreclosure  or  upon  a 
covenant  to  pay  a  mortgage  or  to  recover  against  the  officers 
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of  a  bank  or  the  lueiiibers  of  a  joint-stock  association  in  the 
cases  cited. 

I  think,  however,  tliat  we  should  go  farther  and  attempt  to 
reconcile  the  conflict  of  authority  upon  the  general  subject  by 
laying  down  the  following  rules  as  fairly  deducible  from  the 
adjudged  cases : 

1.  In  an  action  upon  contract  for  the  payment  of  money 
only,  where  the  complaint  does  not  allege  a  balance  due  over 
and  above  all  payments  made,  it  is  sufficient  for  the  plaintiff 
to  allege  and  prove  a  breach  of.  the  obligation  by  the  non- 
payment thereof  when  it  matured,  as  the  presumption  of 
non-payment  continues  until  met  by  the  allegation  and  proof 
of  payment. 

2.  When  the  complaint  sets  forth  a  balance  in  excess  of  all 
payments,  owing  to  the  structure  of  the  pleading,  it  is  neces- 
sary for  the  plaintiff  to  prove  the  allegation  as  made  and  this 
leaves  the  amount  of  the  payments  open  to  the  defendant 
under  a  general  denial. 

3.  When  the  action  is  not  upon  contract  for  the  payment 
of  money,  but  is  upon  an  obligation  created  by  operation  of 
law,  or  is  for  the  enforcement  of  a  lien  where  non-payment  of 
the  amount  secured  is  part  of  the  cause  of  action,  it  is  neces- 
sary both  to  allege  and  prove  the  fact  of  non-payment. 

The  case  before  us  falls  under  the  third  paragraph  of  this 
classification,  and  hence  the  exception  to  the  ruling  which 
admitted  the  declarations  of  the  deceased  mortgagor  against 
the  objection  of  the  mortgagee,  raised  reversible  error,  aside 
from  the  effect  of  such  evidence  in  tending  to  rebut  the  pre- 
sumption of  payment  from  the  lapse  of  time.  The  order  of 
the  Ap})ellate  Division  should  be  affirmed  and  judgment  abso- 
lute rendered  against  the  appellants  upon  their  stipulation, 
with  costs  in  all  courts. 

CuLLEN,  Ch.  J.  I  concur  with  Judge  Vann  in  the  view 
that  the  declarations  of  the  mortgagor  that  the  legacy  had  not 
been  paid  were  incompetent  as  against  the  mortgagee.  I  also 
concur  with  my  brother  in  the  proposition  that  the  lapse  of 
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time  created  a  presumption  that  the  legacies,  whicli  are  the 
subject  of  the  action,  had  been  paid  or,  at  least,  that  the  trial 
court  might  so  find.    The  admission  of  incompetent  evidence 
(the  only  evidence  on  the  question)  to  rebut  this  presumption 
was,  therefore,  a  vital  error  for  which  the  judgment  of  the 
Special  Term  was  properly  reversed  by  the  Appellate  Division. 
I  dissent,  however,  from  the  doctrine  that  the  burden  of 
proof  rested  upon  the  plaintiff  to  establish  the  non-payment 
of  an   obligation  for  the  payment  of  money.     While  it  is 
necessary  that  the  complaint  should  allege  the  breach  of 
such  an  obligation,  to  wit,  a  failure  to  pay  the  money  owing 
thereon  {Lent  v.  J^.  T.  <&  Mass.  By.  Co.,  130  N.  Y.  504; 
Krower  v.  Reynolds,  99  N.  Y.  245,  249),  it  seems  the  settled 
law  of  the  state  that,  except  where  the  complaint  declares 
generally  on  an  indebtedness,  a  general  denial  does  not  put  in 
issue  the  allegation  of  non-payment,  but  to  admit  proof  of 
payment  the  defendant  must  plead  payment.     {McKyring  v. 
BvU,  16  N.  Y.  297 ;  Quin  v.  Uoyd,  41  N.  Y.  849.)    It  may 
be  that  the  fact  that  payment  nmst  be  affirmatively  pleaded 
does  not  conclusively  establish  that  the  burden  of  proof  is 
necessarily  upon  the  defendant  to  establish  his  plea,  though 
the  general  rule  is  that  the  issue  is  to  be  proved  by  the  party 
who  asserts  the  aflSrmative.    (1  Phillips  on  Ev.  [Cowen  and 
Hill]  sec.  810.)    I  frankly  concede  that  it  is  somewhat  illo^cal 
that  the  plaintiff  should  be  obliged  to  allege  non-payment  and 
yet  the  defendant  be  required  to  affirmatively  prove  payment, 
but  it  is  equally  illogical  to  require  the  plaintiff  to  prove  non- 
payment when  a  general  denial  does  not  put  that  allegation  in 
issue,  and  the  defendant  is  required  to  plead  payment.     I 
shall,  therefore,  refrain  from  attempting  to  deduce  the  answer 
to  the  question,  on  which  party  the  burden  of  proof  rests, 
from  any  rule  as  to  pleading  as  such  answer  would  be  neces- 
sarily illogical.     I  shall  coniine  myself  to  the  decisions  of  the 
courts  of  this  state  on  the  exact  point  on  which  party  the 
burden  rests.    In  an  action  on  a  contract  for  the  payment  of 
money,  where  the  issue  was  payment,  I  have  never  known  the 
jury  to  be  instructed  other  than  that  the  burden  of  proof  was  on 
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the  party  alleging  payment  to  prove  that  fact,  and  I  think  snch 
lias  been  the  almost  aniversal  view  taken  by  the  courts.  In  fact, 
the  doctrine  }ias  been  so  generally  accepted  that  usually  it  has 
been  assumed  without  discussion.  In  McKyring  v.  BuU 
{supra)  Judge  Selden  said  that  payment,  like  a  release, 
accord  and  satisfaction,  arbitration,  etc.,  was  new  matter  con- 
stituting a  defense,  thus  classifying  payment  with  a  release,  as 
to  the  proof  of  which,  unquestionably,  the  burden  rests  on  the 
party  pleading  it.  Lerche  v.  Brasher  (104  N.  Y.  157)  was  an 
action  against  an  administrator  to  recover  for  services  rendered 
to  the  deceased  in  his  lifetime.  On  the  trial  the  plaintiff  was 
permitted  to  testify  that  he  had  not  been  paid  for  his  services  by 
the  deceased.  It  was  held  that  the  admission  of  this  testimony 
was  erroneous  as  the  plaintiff  was  incompetent  to  testify  to  a 
personal  transaction  with  the  deceased,  but  it  was  further  held 
to  be  harmless  as  the  plaintiff  was  not  required  to  prove  the 
negative,  and  that  payment  was  an  affirmative  defense  the 
burden  of  establisliing  which  rested  upon  tlie  defendant,  in 
support  of  which  no  evidence  had  been  given.  Tliis  seems  the 
only  case  in  this  court  in  exact  point.  The  decisions,  how- 
ever, in  the  lower  courts  are  numerous.  In  Clajlin  v.  New 
York  Standard  Watch  Co,  (7  Misc.  Rep.  668),  which  was  an 
action  on  a  promissory  note,  defense  payment,  it  was  held  by 
the  General  Term  of  the  late  Court  of  Common  Pleas  of  the 
city  of  New  York  that  the  defendant  was  properly  allowed  to 
open  and  close  the  case  because  payment  was  an  affirmative 
defense,  the  burden  pf  proving  which  rested  upon  it.  In  this 
connection  there  may  be  noted  the  case  of  Mead  v.  Shea  (92 
N.  Y.  122).  The  first  cause  of  action  was  on  two  promissory 
notes,  to  which  the  defendant  pleaded  payment ;  the  second  for 
goods  sold,  to  which  the  defendant  pleaded  a  general  denial. 
When  the  evidence  was  closed  the  trial  court  held  that  the  cause 
of  action  for  goods  sold  was  not  sufficiently  established  to  war- 
rant its  submission  to  the  jury,  and  the  case  went  to  the  jury 
on  the  issue  of  payment  of  the  notes.  Prior  to  the  close  of 
the  testimony  the  counsel  for  the  defendant  asked  the  court 
to  rule  that  it  had  the  affirmative  of  the  issue,  which  the 
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court  deuied.  On  appeal  it  was  contended  that  the  refusal  of 
the  trial  court  to  award  the  defendant  the  closing  address  to  tlie 
jury  was  error.  This  court  overruled  the  claim,  holding  that 
the  defendant's  application  should  have  been  made  at  tlie  close 
of  the  case ;  that  when  it  was  made  there  was  an  issue  of  fact 
on  which  the  plaintiff  lield  the  affirmative,  and,  therefore,  the 
defendant's  request  was  properly  denied.  It  was  undoubtedly 
assumed  by  the  court  that  payment  was  an  affirmative  defense 
or  otherwise  it  would  have  been  entirely  unnecessary  to  dis- 
cuss and  determine  the  proper  time  at  winch  the  defendant's 
application  should  have  been  made.  In  Ilmsey  v.  Culver  (6 
New  York  Supplement  466)  it  was  held  by  the  Qeneral  Term 
of  the  tirst  department  that  payment  is  an  affirmative  defense, 
the  burden  of  establishing  which  rests  upon  the  defendant. 
The  same  rule  was  held  by  the  General  Term  of  the  fifth  depart- 
ment in  Taher  v.  Supe7*visor«  of  Erie  (14  N.  Y.  Supp.  211). 
In  Wdlingtan  v.  Conthunial  C,  cfe  /.  Company  (52  Hun, 
40S)  the  action  was  brought  by  a  creditor  against  stockholders 
of  an  insolvent  corporation  to  enforce  their  liability  for  unpaid 
subscriptions  to  stock  under  section  282  of  the  Laws  of  1 854 
(General  Railroad  Act).  It  was  held  that  in  such  an  action 
it  was  necessary  for  the  creditor  to  prove  that  the  stockholder 
was  in  default,  but  said  Judge  Bookes,  writing  for  the  third 
department:  '^If  this  were  an  action  by  the  Boston,  Hoosac 
Tunnel  and  Western  Bailroad  against  Ames  to  recover  his 
unpaid  subscriptions,  of  course  it  would  be  for  Ames  to 
prove  payment  as  a  defense,  and  not  for  the  company  to 
prove  non-payment  as  a  ground  of  action."  Many  other  cases 
might  be  cited.  It  will  be  seen  that  in  none  of  these  cases  is 
there  any  citation  of  authority  for  the  proposition  that  pay- 
ment must  be  affirmatively  proved.  It  is  assumed  as  settled 
law.  Against  this  uniform  current  of  authority  there  can  be 
cited  but  a  single  case  which  is  exactly  in  point ;  that  is  Coch- 
ran V.  Jieich  (91  Hun,  440).  Before  dealing  with  it  I  will 
refer  to  the  other  cases  cited  by  my  associate.  Witherhead  v. 
AUen  (4  Abb.  Ct.  App.  Decisions,  628)  arose  on  demurrer  and 
involved  merely  a  question  of  pleading.    It  was  an  action 
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bronght  against  the  members  of  a  joint-stock  company  after 
judgment  and  return  of  execution  unsatisfied  against  tlie  presi- 
dent of  the  company,  xt  was  lield  that  the  complaint  must  state 
a  good  cause  of  action  agaitist  the  members  of  the  company 
on  the  original  claim  in  the  same  manner  as  in  the  suit  brought 
against  the  officer  of  the  company,  and,  therefore,  that  a  fail- 
ure to  pay  for  the  goods  sold  must  be  alleged.  This  is  simply 
the  rule  of  pleading  declared  in  the  Krower  and  Lent  cases. 
Knapp  V.  Eoche  (94  N.  Y.  329)  was  an  action  against  the 
officers  of  an  insolvent  savings  bank  for  negligence  and  mis- 
conduct in  making  improper  loans  of  the  funds  of  the  bank. 
It  was  held  incumbent  upon  the  plaintiff  to  prove  that  those 
loans  had  not  been  repaid.  The  case  had  no  bearing  on 
the  principle  under  discussion.  The  loans  created  no  obliga- 
tion on  the  part  of  the  defendants  to  repay  the  same ;  their 
liability  arose  from  the  fact  that  they  should  not  have  made 
the  loans,  and,  of  course,  that  liability  was  limited  to  the  loss 
occasioned  by  their  action.  If  the  defendants  had  admitted 
their  liability  to  the  bank  or  its  receiver  and  pleaded  that  they 
had  paid  the  amount  of  such  liability  then  the  case  would  be 
in  point.  Krower  v.  Reynolds  {supra)  was  an  action  brought 
on  a  deficiency  judgment  recovered  against  the  defendant  in 
New  Jersey,  on  his  assumption  of  a  mortgage  on  certain  real 
estate  there  situated.  The  defendant  admitted  the  bond  and 
mortgage  and  the  deed  containing  his  covenant  to  assume  pay- 
ment of  the  same,  and  denied  the  remaining  allegations  of  the 
complaint.  On  the  trial  the  plaintiffs  proved  their  appoint- 
ment as  executors  of  the  deceased  mortgagee  without  proving 
the  New  Jersey  judgment.  A  motion  for  a  nonsuit  was 
denied  and  judgment  given  against  the  defendant.  On  appeal 
it  was  sought  to  sustain  this  recovery  on  the  theory  that  the 
cause  of  action  was  made  out  by  the  defendant's  admission  of 
his  covenant  to  pay  the  mortgage.  This  court  held  that  the 
action  was  on  the  New  Jersey  judgment,  not  on  the  covenant, 
saying  that  the  complahit  failed  to  state  a  good  cause  of  action 
on  the  covenant  because  it  did  not  allege  any  breach  of  the 
same.     The  case  simply  goes  to  the  question  of  pleading. 
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Lent  V.  jr.  T.  cfe  Massachusetts  JRailway  Company  (supra)  is 
also  an  authority  on  the  question  of  pleading.  It  arose  on  a 
demurrer  to  the  complaint  which  alleged  an  award  to  the 
plaintiff  in  condemnation  proceedings,  but  failed  to  allege  non- 
payment of  the  award.  There  was  nothing  decided  in  the 
case  that  deals  with  the  question  now  before  us,  and  its  sole 
application  arises  out  of  a  single  sentence  excerpted  from  the 
opinion  without  reference  to  the  general  context.  The  dis- 
tinguished judge  who  there  wrote  for  the  court  said  :  "  But 
no  reason  is  apparent  how  it  can  justify  the  omission  from 
the  complaint  of  a  fact  material  to  the  plaintifiTs  cause  of 
action,  and  essential  to  be  proved  to  entitle  the  plaintiff  to 
a  judgment."  The  statement  that  it  was  necessary  to  prove 
non-payment  to  entitle  him  to  judgment  was  wholly  obiter^  for 
there  was  no  question  of  the  kind  in  the  case.  On  this  excerpt 
is  based  the  decision  of  the  General  Term  of  the  Supreme  Court 
in  Cochran  v.  Jieich,  already  alluded  to.  To  that  decision  must 
be  accorded  the  merit  of  logic  and  entire  Cv^nsistency.  The 
action  was  to  recover  for  th^  breach  of  a  covenant  to  pay 
rent  reserved  in  the  leas©/  The  complaint  allege^  default  in 
such  payments.  The  answer  was  a  general  denial.  On  the 
trial  the  plaintiff  introduced  no  evidence  of  non-payment  and, 
no  evidence  of 'payment  having  been  given  by  tlie  defendant, 
recovered  judgment.  The  learned  trial  court,  while  conced- 
ing that  the  plaintiff's  contention  was  not  without "  comfort "  to 
be  found  in  the  opinions  in  the  Zent  and  McKyring  cases, 
held,  first,  that  as  it  was  necessary  to  allege  non-payment  a 
general  denial  put  that  in  issue ;  and,  second,  that  it  was  nec- 
essary to  prove  what  it  was  necessary  to  allege.  However 
logical  this  decision  may  be  it  plainly  conflicts  with  the  settled 
law  of  this  state,  that  payment,  when  the  plaintiff  declares  on 
a  specific  obligation,  must  be  pleaded,  for  that  was  expressly 
held  in  the  McKxjvrng  case,  and  Judge  Bkown  in  the  Lent 
case  concedes  the  binding  authority  of  the  earlier  decision. 
From  this  review  of  the  cases  there  appears  to  be  no  confusion 
in  the  law  of  this  state  on  the  question  before  us,  save  that 
18 
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raised  by  Cochran  v.  Beich  which  was  expressly  retracted  by 
the  Appellate  Division  of  the  first  department  in  HicJcs- 
Alixanian  v.  Walton  (14  App.  Div.  199),  the  learned  judge 
who  wrote  the  opinion  in  the  earlier  case  concurring  in  the 
decision  in  the  later  one.  Kor  is  the  rule  different  in  an 
action  in  equity.  Coulter  v.  Bower  (11  Daly  203)  is  also 
merely  an  authority  on  the  question  of  pleading.  The  com- 
plaint for  the  foreclosure  of  mortgage  was  held  bad  on  demurrer 
for  failure  to  allege  a  breach  of  its  conditions.  Davies  v.  N,  Y. 
Concert  Company  (41  Hun,  492)  was  likewise  an  action  to 
foreclose  a  mortgage>  That  mortgage,  however,  was  given 
by  a  corporation  and  contained  special  provisions  not  found 
in  ordinary  mortgages  given  by  individuals,  though  not 
uncommon  in  those  given  by  corporations.  As  pointed  out 
by  Judge  Daniels,  writing  for  the  General  Term  of  the  first 
department,  it  was  not  every  default  in  the  payment  of  the 
coupons  or  bonds  secured  by  that  mortgage  that  authorized 
a  foreclosure.  How  far  that  case  is  aside  from  any  question 
now  before  us  appeard  from  the  fact  that  the  complaint, 
which  was  held  insufiicient,  expressly  alleged  "  and  that  said 
coupons  were  not  paid  at  maturity,  nor  was  any  of  them  paid, 
or  any  part  thereof."  I  may  also  suggest  that  if  the  obiter 
dictum  in  the  Zent  case  is  to  be  considered  an  authority  it  is 
at  least  neutralized  by  the  very  recent  declaration  of  this 
court  in  Heilbronn  v.  Herzog  (165  N.  Y.  98).  The  action 
was  to  recover  the  price  of  goods  sold  and  delivered ;  the 
defense  that  the  sale  was  on  credit  which  had  not  expired. 
It  was  held  that  the  defense  was  an  affirmative  one  entitling 
the  defendant  to  the  opening  and  closing  of  the  ca.se,  and 
Judge  Wkbner,  writing  for  the  court,  said :  "  Like  the  defense 
of  payment,  it  must  not  only  be  pleaded,  but  proved."  I  am 
not  certain  that  this  declaration  was  obiter^  but  conceding  it 
to  be  such  there  is  a  fair  set-off,  obiter  against  obiter. 

As  to  the  law  in  other  states,  it  is  said  in  the  American  and 
English  Encyclopeedia  of  Law  (Vol.  22,  p.  587) :  "  The  general 
rule  is  well  settled  that  payment  is  an  affirmative  defense  and 
will  not,  in  the  first  instance,  be  presumed,  but  after  the  ante- 
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cedent  existence  of  the  indebtedness  has  been  proved  by  the 
creditor,  tlie  burden  of  proving  its  discharge  by  payment  is 
upon  tlie  debtor  or  person  alleging  the  payment."  It  wonld 
be  impossible,  within  the  limits  of  an  opinion,  to  review  all 
the  authorities  cited  to  support  the  text.  It  will  be  sufficient 
to  refer  to  a  few  which  are  found  in  the  leading  states.  In 
Massachusetts,  in  an  action  on  a  contmct  for  the  payment  of 
money  or  to  perform  some  duty,  the  plaintiff  is  not  bound  to 
give  evidence  of  non-payment,  but  it  is  incumbent  on  the 
defendant  to  prove  payment  or  performance,  the  court  say- 
ing :  "  The  objection  that  the  plaintiff  gave  no  evidence  of  non- 
performance is  against  first  principles."  (McOregory  v.  Pre^- 
cotty  59  Mass.  67 ;  Jewett  v.  Draper^  88  Mass.  434.)  In  Ver- 
mont the  burden  of  proof  is  on  the  defendant  to  establish 
payment  and  this  burden  is  not  shifted  by  any  evidence  he  may 
offer.  {Terryherryy.  TFiwxfo,  69  Vt.  94.)  In  New  Jersey ,  in  an 
action  to  foreclose  a  mortgage,  where  the  defense  is  payment, 
the  burden  of  proof  is  on  the  plaintiff,  showing  the  rule  is  the 
same  in  equity  to  enforce  a  lien  as  at  law  on  a  contract  to  pay. 
{McKinney  v.  Slacks  19  N.  J.  Eq.  164;  Smith  v.  Burnet^  17 
id.  40.)  Such  is  also  the  rule  in  Pennsylvania  (Shrader  v.  U.  S. 
Glass  Co.,  179  Pa.  St.  623)  and  in  Illinois  {Graham  v.  Ander- 
son, 42  III  5U;  Chapiny.BilUnffS.dllM  639).  The  authori- 
ties last  cited  also  present  the  rule  as  applied  to  the  cases  of  liens. 
Nor  do  I  think  that  the  cases  referred  to  by  my  associate  cast 
any  doubt  on  the  general  rule  or  present  any  conflict  of  author- 
ity. State  ex  rd.  Spavlding  v.  Peterson  (142  Mo.  526)  and 
Wheeler  cfe  Wilson  Mfg.  Co.  v.  Tinsley  (75  Mo.  458)  were  not 
mere  obligations  or  contracts  for  the  payment  of  money  in  the 
ordinary  sense  of  those  terms,  but  indemnity  bonds  condi- 
tioned for  the  faithful  discharge  of  his  duties,  in  the  one  case 
by  a  public  officer  and  in  the  other  case  by  a  private  agent.  Of 
course,  in  those  cases,  in  order  to  establish  a  breach  of  the  bond 
it  was  necessary  for  the  plaintiff  to  prove  not  only  the  receipt 
of  the  money  l)y  the  agent  or  oiiicer,  but  his  failure  to  account 
for  it.  Doubtless  the  sams,  would  be  the  law  in  this  state.  But 
'^  when  a  debt  is  once  shown  to  have  existed  it  is  presumed  to 
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remain  uupaid  until  the  contrary  is  shown  or  until  the  pre- 
sumption is  rebutted  by  the  Statute  of  Limitations  or  by  the 
lapse  of  time.  {Carder  v.  Primm^  47  Mo.  App.  301.)  McEl- 
wee  V.  Hutchinson  (10  S.  C.  436)  presented  merely  the  ques- 
tion of  pleading,  not  that  of  burden  of  proof,  and  enunciates 
substantially  the  same  doctrine  as  that  declared  by  this  court 
in  White  v.  Smith  {supra).  Iluhler  v.  Pullm  (9  Ind.  273) 
again  presented  a  question  of  pleading,  and  the  court  declared 
that  while  the  complaint  may  aver  non-payment  the  plaintiff 
need  not  prove  it,  but  the  defendant  must  plead  and  prove  pay- 
ment, a  general  denial  not  being  sufficient  to  raise  the  issue. 
In  Godfrey  v.  Crisler  (121  Ind.  203)  it  was  expressly  decided 
that  the  burden  of  proof  is  upon  the  party  who  alleges  pay- 
ment. Powesheik  County  v.  Michel  (10  Iowa,  76)  and 
Stcicy  V.  Stichton  <&  Co.  (9  Iowa,  399)  involved  only  a  ques- 
tion of  pleading  and  it  was  held  that  a  replication  was  not 
necessary  to  a  plea  of  payment.  The  court,  however,  con- 
ceded that  the  defendant  could  not  prove  payment  under  the 
general  issue.  In  Garretaon  v.  Bitzer  (57  Iowa,  469)  the 
plea  of  the  defendant  was  not  payment,  but  he  alleged  that 
the  contract  between  the  parties  differed  from  that  declared 
on  "by  the  plaintiff.  The  general  rule  in  Iowa  is  the  same  as 
that  which  prevails  in  other  states.  In  Junge  v.  Bowman 
(72  Iowa,  648)  it  was  held  that  where  the  execution  of  the 
note  and  mortgage  is  admitted  it  is  incumbent  upon  the 
defendant,  if  he  relies  on  payment,  to  aver  and  prove  it.  I 
have  been  unable  to  find  a  single  case  (I  do  not  say  there  is 
none)  in  which  it  has  been  held  or  suggested  that  the  burden 
of  proof  is  upon  a  plaintiff  to  prove  non-payment  of  a  con- 
tract or  obligation  for  the  payment  of  money.  I  do  not  see 
that  there  is  any  confusion  in  the  law  in  other  states  on  this 
question,  and  the  only  confusion  that  exists  in  this  state  is 
caused  by  the  solitary  discordant  note  sounded  in  Cochran 
V.  Beich  {supra). 

The  suggestion  is  made  in  the  Encyclojjeedia  of  Pleading 
and  Practice  (Vol.  16,  p.  179)  that  the  true  rule  is  "that  the 
plaintiff  should  prove  not  non-payment  generally,  but  non--^ 
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payment  when  due  or  at  maturity,  or  in  other  words  a  breach 
of  the  contract  called  on,"  leaving  it  to  the  defendant  to  allege 
his  now  matter,  payment  after  the  breach,  and  this  suggestion 
seems  to  meet  with  the  approval  of  ray  associate.  I  cannot 
find  any  authority  for  such  a  rule.  The  text  writer  refers  to 
Dcmglass  v.  Central  Zand  Ccnnpany  (12  W.  Va.  508)  in  sup 
port  of  hi8  suggestion.  I  find  notliing  in  the  case  to  sustain 
it  The  case  itself  principally  involved  the  question  of  plead- 
ing and  the  court  held  that  a  plea  of  payment  should  con- 
elude  "  to  the  country."  In  the  discussion  of  the  opinion  the 
court  enunciates  substantially  four  propositions:  1,  that  the 
complaint  must  allege  non-payment;  2,  that  the  defendant 
must  affirmatively  plead  payment ;  3,  that  though  it  is  neces- 
sary for  the  plaintiff  to  allege  non-payment  and  that  alle- 
gation is  put  in  issue  by  the  defendant's  plea  of  payment, 
it  is  not  necessary  for  the  plaintiff  to  prove  that  which  it  is 
necessary  to  allege,  to  wit,  non-payment,  but,  4,  the  burden  is 
upon  the  defendant  to  prove  payment.  From  this  it  would 
appear  that  the  law  in  West  Virginia  presents  the  same  para- 
dox that  is  found  in  the  law  in  this  state.  I  imagine,  how- 
ever, that  the  paradox  is  not  confined  to  either  that  state  or 
our  own,  but  exists  to  a  greater  or  less  degree  is  most  jurisdic- 
tions which  follow  the  common  law.  A  legal  paradox  is  not 
to  be  commended  and  if  we  were  about  to  develop  a  new 
system  of  jurisprudence,  should  be  carefully  avoided.  It  does 
not,  however,  necessarily  create  a  confusion  in  the  law  if 
courts  will  only  stand  by  their  decisions.  This  is  especially 
true  where  the  questions  involved  relate  merely  to  pleadings 
or  procedure  and  not  to  substantial  rights.  In  the  present 
discussion  the  only  question  of  substantial  right  is  that  as  to 
the  party  on  whom  lies  the  burden  of  proof.  The  question 
of  pleading  is  of  very  slight  importance.  It  is  of  little  con- 
sequence how  it  is  settled  provided  it  stays  settled.  If  there 
is  to  be  any  attempt  to  make  the  law  on  the  question  of  plead- 
ing and  proof  of  payment  consistent  (which  at  this  late  day  I 
think  unwise),  pleading  should  be  subordinated  to  proof,  not 
proof  to  pleading.     It  may  also  be  suggested  that  the  existing 
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rule  as  to  pleading  and  proving  payment  is  not  anomalous  in 
the  law  of  evidence.  In  an  action  to  recover  a  penalty  for 
selling  liquor  without  a  license  it  is  necessary  to  allege  the 
want  of  a  license  but  it  is  not  necessary  to  prove  it.  On  the 
contrary,  the  defendant  must  prove  his  license  if  he  has  one. 
{Potter  V.  DeyOy  19  Wend.  361.)  The  same  rule  prevails  in 
most  of  the  states,  even  in  criminal  prosecutions  for  that  offense. 
(See  cases  cited  in  note,  Bishop  on  Statutor}*^  Crimes,  §  1052.) 

Gray,  J.  I  concur  with  Judge  Vann's  opinion,  that  the 
order  should  be  affirmed,  upon  the  ground  that  it  was  error 
to  admit  the  oral  declarations  of  the  deceased  mortgagor  that 
the  legacies  had  not  been  paid.  I,  also,  agree  witii  him  that 
the  nature  of  the  cause  of  action  was  such  as  to  impose  the 
burden  upon  the  plaintiff  to  prove  the  non-payment  of  the 
legacies.  It  was  not  in  the  nature  of  an  obligation  for  the 
payment  of  money ;  in  which  case  I  should  agree  with  the 
views  of  Chief  Judge  Cullen  as  to  the  onus  prdbcmdi, 

BARTLETf,  J.  I  agree  with  Judge  Gray  that  this  action  is 
not  on  an  instrument  for  the  payment  of  money,  and  I  con- 
sequently express  no  opinion  on  the  general  questions  of  law 
discussed  as  to  the  burden  of  proof.  In  this  case  the  plaintiff 
rests  under  the  onus  prohcmdL 

Werner,  J.,  concurs  with  Vann,  J. ;  O'Brien  and  Haight, 
JJ.,  concur  with  Cullen,  Ch.  J. ;  Gray  and  Bartlbtt,  JJ., 
concur  in  result  in  memoranda. 

Order  affirmed,  etc. _^ 

Aaron   C.  Allen,  Appellant,  v.  Corn  Exchange    Bank, 
Respondent,  Impleaded  with  Another. 

Appeal  — Order  of  Appellate  Division  Reveusing  Judgment 
UPON  THE  Law  and  the  Facts  and  Order  Denting  New  Trial  Not 
Reviewable  by  Court  of  Appeals.  An  order  of  the  Appellate  Divi- 
sion, reversing  upon  the  law  and  facts  a  judgment  entered  upon  the  ver- 
dict of  a  jury  and  an  order  denying  a  motion  for  a  new  trial,  and  award- 
ing a  new  trial,  is  not  reviewable  by  the  Court  of  Appeals,  under  the 
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proYisions  of  the  Constitution  and  the  Code,  and  does  not  become 
appealable  because  the  Appellate  Division  saw  fit  to  base  its  reversal  also 
upon  errors  of  law;  in  no  case  tried  before  a  jury  in  which  a  motion  for  a 
new  trial  has  been  made  on  the  ground  that  the  verdict  is  against  the 
evidence  can  the  Court  of  Appeals  entertain  an  appeal  from  an  order  of 
reversal  unless  it  affirmatively  appears  that  the  Appellate  Division  has 
affirmed  the  facts.  « 

Alien  V.  Com  Exchange  Bank,  87  App.  Div.  885,  appeal  dismissed. 

(Argued  March  17,  1905;  decided  April  18,  1005.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme    Court   in   the   first  judicial  department,  entered  , 
November  20,  1903,  which  reversed  a  judgment  in  favor  of 
plaintiflF  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

This  action  was  brought  to  recover  one-half  of  the  amount 
collected  by  the  defendant  upon  certain  checkS)  drawn  to  the 
order  of  the  plaintiff  and  his  brother  jointly,  the  said  brother 
having,  without  the  knowledge  of  the  plaintiff,  received  the 
checks,  indorsed  them  in  the  name  of  himself  and  the  plain- 
tiff, and  deposited  them  to  the  credit  of  his  individual  account 
with  the  defendant  bank,  thereafter  drawing  out  the  proceeds. 

Herman  Aaron  for  appellant.  If,  as  a  matter  of  fact, 
there  is  no  controverted  question  of  fact  in  the  case  upon 
which  a  reversal  upon  the  facts  could  be  based,  the  Appellate 
Division  cannot  deprive  this  court  of  jurisdiction  by  reciting 
in  the  order  of  reversal  that  there  was  such  question  of  fact. 
{Hirshfeld  v.  Fitzgerald,  157  K  Y.  166;  Otten  v.  3f.  liy. 
Oo.j  150  N.  Y.  395 ;  Benedict  v.  Arnoux,  154  N.  Y.  714 ; 
Griggs  v.  Day,  158  N.  Y.  1 ;  O'Brien  v.  K  li.  B.  Co.,  161 
N.  Y.  539;  B.  dk  Z.  Z.  Co.  v.  B.  L.  &  I.  Co.,  165  N.  Y. 
247 ;  E.  It.  R.  Co.  v.  Steward,  170  N.  Y.  172 ;  liice  v.  Culr 
ver,  172  N.  Y.  60.) 

John  M.  Bowers  and  Latham  G.  Reed  for  respondent.  If 
there  was  any  question  of  fact  in  the  case,  then  there  is  no 
jurisdiction  in  this  court  to  entertain  the  appeal.    {Hartns  v. 
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Burdett,  73  N.  Y.  136 ;  Head  v.  Pattersoii,  134  N.  Y.  128 ; 
Mickee  v.  IF.  M.  iik  R.  M.  Co.,  144  N.  Y.  613 ;  Canavan  v. 
Stuyvesant,  154  N.  Y.  84;  Albrhig  v.  /V.  Y.  C.  dk  IT.  12. 
R.  R.  Co.,  166  N.  Y.  287;  174  N.  Y.  179:  Crooks  v.  P. 
Nab.  Bank,  177  N.  Y.  68 ;  M.  Nal.  Bank  of  Plattsburgh 
V.  Barnes,  172  K.  Y.  618.) 

CuLLEN,  Ch.  J.  At  the  Trial  Term  the  plaintiff  recovered 
a  verdict,  and  thereupon  the  defendant  moved  on  the  judge's 
minutes  to  set  aside  the  verdict  and  for  a  new  trial  upon  the 
exceptions  and  because  the  verdict  was  against  the  weight  of 
evidence.  The  defendant's  motion  was  denied,  and  thereafter 
judgment  was  entered  on  the  verdict.  The  defendant  appealed 
from  the  judgment  and  the  order  denying  its  motion  for  a 
new  trial,  and  on  appeal  the  Appellate  Division  reversed  such 
judgment  and  order,  both  on  questions  of  law  and  fact,  and 
granted  a  now  trial.  From  the  order  granting  a  new  trial 
the  plaintiff  has  appealed  to  this  court. 

The  plaintiff  recognizes  the  nile  so  repeatedly  laid  down  by 
the  decisions  of  this  court  (  Wright  v.  Hunter*,  46  N.  Y.  409 ; 
Alhring  v.  N.  Y.  C.  dh  IT.  R.  R.  R.  Co.,  166  N.  Y.  287; 
174  N.  Y.  179),  that  if  the  Appellate  Division  might  have 
reversed  on  the  facts  this  court  cannot  review  its  action,  but 
contends  that  on  the  uncontroverted  evidence  in  the  case  it 
was  entitled  to  a  direction  of  a  verdict  in  its  favor  and  that, 
therefore,  the  Appellate  Division  was  without  power  to 
reverse  on  the  facts,  and  that  the  order  appealed  from  can  be 
sustained  only  by  showing  some  error  of  law.  In  support  of 
this  contention  are  cited  two  recent  decisions  of  this  court 
{Otten  V.  Manhattan  Railway  Co.,  150  N.  Y.  395 ;  Hirsh- 
fdd  V.  Fitzgerald,  157  N.  Y.  166)  in  which  it  was  held  that 
the  Appellate  Division  cannot  create  a  question  of  fact  by  the 
assertion  that  it  reverses  on  that  ground  when  the  record 
shows  that  in  reality  there  is  no  dispute  of  facts.  To  that 
doctrine  we  adhere,  and,  therefore,  in  any  case  where  the 
action  of  the  Appellate  Division  in  reversing  on  the  facts  is 
without  justification  in  the  record  we  will  reverse  its  order 
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provided,  however,  that  in  the  particular  case  the  order  is, 
under  the  Constitution  and  tlie  statute,  appealable  to  this 
court.  This  qualification  brings  us  to  the  first  point  to  be 
considered  on  this  appeal. 

Under  the  Code  of  Procedure  of  1849  orders  granting  new 
trials  were  not  appealable  to  this  court.  {Duane  v.  Northern 
R.  7?.  Cb.,  3  X.  Y.  545.)  By  an  amendment  in  1851  such 
appeals  were  authorized,  but  by  a  subsequent  amendment  in 
1852  the  right  of  appeal  was  taken  away.  Finally  in  1857 
an  order  granting  a  new  trial  was  made  appealable  to  this 
court  and  so  the  practice  remained  under  both  the  old  Code 
and  the  present  Code  until  the  adoption  of  tlie  Constitution  of 
1895.  The  power  to  review  such  orders  granted  by  the  Code 
was  universal  and  plenary  in  its  terms.  But  this  court  early 
decided  that  only  questions  of  law  (except  in  a  few  specified 
cases)  could  be  reviewed  by  it  and  that,  hence,  when  a  motion 
for  a  new  trial  had  been  made  in  a  case  tried  before  a  jury 
and  the  General  Term  had  reversed  the  order  denying  the 
motion  for  a  new  trial,  as  well  as  the  judgment,  the  court 
would  not  entertain  the  appeal  if  it  appeared  that  the  General 
Term  might  have  granted  the  new  trial  on  questions  of  fact. 
Actions  tried  before  the  court  or  a  referee  were  governed  by 
diflEerent  rules.  It  was  under  this  condition  of  procedure  that 
Judge  Haight  said,  with  entire  accuracy,  in  Chapman  v. 
Cmnstock  (134  N.  Y.  509,  512):  "The  rule  is  now  well 
settled  that  an  order  of  the  General  Term  granting  a  new 
trial  in  an  action  tried  before  a  jury,  when  there  was  a  con- 
flict of  evidence,  and  the  order  may  have  been  made  upon 
the  facts,  is  not  reviewable  in  this  court  unless  it  appears 
from  the  record  that  the  order  was  affirmed  as  to  the  facts  or 
the  appeal  therefrom  dismissed."  But  under  the  Consti- 
tution of  1895  and  the  amendments  of  the  Code  enacted 
in  pursuance  thereof,  orders  granting  new  trials  no  longer 
are  generally  and  as  a  class  appealable  to  this  court,  but 
only  those  of  a  specified  character,  to  wit,  "  orders  granting 
new  trials  on  exceptions."  Therefore,  to  give  this  court 
jurisdiction   it    must   first   appear   tliat  the  new   trial   was 
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granted  on  exceptions.  This  was  so  held  by  this  court 
in  Otten  v.  Manhattan  JRailway  Company  (supra)  where 
Judge  Vann  elaborately  discussed  the  question  whether 
in  that  particular  case  the  new  trial  had  been  granted  on  an 
exception  or  not.  That  was  the  case  of  a  judgment  entered 
upon  the  decision  of  the  court  at  Special  Term.  Judge  Vann 
pointed  out  that  the  only  power  of  the  Appellate  Division  to 
entertain  an  appeal  and  reverse  the  judgment,  even  on  a  ques- 
tion of  fact,  was  by  virtue  of  the  general  exception  author- 
ized by  the  Code.  He  said  that,  therefore,  the  case  fell  within 
the  constitutional  provision.  But  the  practice  in  cases  tried 
before  a  jury  is  radically  different  from  that  which  obtains  in 
cases  tried  before  a  court  or  referee,  and  this  distinction  has 
always  prevailed  in  our  jurisprudence.  We  have  had  occa- 
sion recently  to  point  out  this  difference  in  practice  and  the 
results  that  fpllow  from  it.  {Collier  v.  CoUins^  172  N.  Y. 
99,  101 ;  Alden  v.  Knights  of  Maccabees^  178  N.  Y.  535.) 
Questions  of  fact  in  a  jury  case  are  not  raised  by  any  excep- 
tion on  the  trial,  but  only  by  a  motion  for  a  new  trial  and  an 
appeal  from  the  order  if  the  motion  is  denied.  (Thurhei*  v. 
EarUm  B,,  M.  cfe  K  R,  B,  Co,,  60  N.  Y.  326 ;  Boos  v.  W07U 
M.  L.  Ins.  Co.,  64  N.  Y.  236.)  On  an  appeal  from  a  judgment 
alone  the  Appellate  Division  is  limited  to  an  examination  of  the 
exceptions  or  errors  of  law  exactly  to  the  same  extent  as  is  this 
court ;  but  on  a  motion  for  a  new  trial  on  the  judge's  minutes 
or  on  a  case  it  is  not  necessary  to  authorize  a  i-eversal  that 
an  exception  should  appear  in  the  record.  None  can  appear 
to  raise  the  question  of  fact  and  none  is  necessary  to  raise 
questions  of  law,  for  on  such  an  application  the  court  may 
reverse  the  judgment  for  errors  of  law  to  which  no  excep- 
tions have  been  taken.  Therefore,  it  follows  that  the  grant- 
ing of  a  new  trial  on  the  facts  in  a  case  tried  before  a  jury 
is  not  an  order  gi-anting  a  new  trial  on  exceptions.  It  is 
true  that  in  this  particular  case  the  defendant  did  except  to 
certain  rulings  of  the  court.  But  as  the  Appellate  Division 
has  seen  fit  to  award  it  a  new  trial  on  the  facts,  which  part  of 
the  order  is  not  reviewable  by  this  court  under  the  provisions 
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of  the  Constitution  and  of  the  Code,  it  does  not  become  appeal- 
able, because  in  addition  thereto  the  court  saw  fit  to  base  its 
order  also  upon  errors  of  law.  In  my  opinion,  under  the  present 
limitation  of  the  Constitution,  in  no  case  tried  before  a  jury  in 
which  a  motion  for  a  new  trial  has  been  made  on  the  ground 
that  the  verdict  is  against  the  evidence  can  we  entertain  an 
appeal  from  tlie  order  unless  it  affinnatively  appears  that  the 
Appellate  Division  has  affirmed  the  facts.  If  it  be  urged  that 
the  Appellate  Division  has  no  right  to  declare  a  question  of  fact 
when  there  is  no  question  of  fact  in  the  case  and  that  such  action 
is  an  error  of  law,  the  answer  is  that  under  the  Constitution  such 
an  error  of  law  in  an  action  tried  by  a  jury  is  not  reviewable  by 
this  court  any  more  than  a  unanimous  determination  by  the 
Appellate  Division  that  there  is  evidence  to  support  a  verdict 
when,  in  our  judgment,  there  is  no  such  evidence.  Recently, 
in  the  case  of  lieich  v.  Df/er  (180  N.  Y.  107),  we  did  enter- 
tain such  an  appeal  on  the  merits,  but,  upon  consideration, 
dismissed  it  on  the  ground  that  the  case  presented  a  conflict 
of  fact.  The  objection  to  the  appeal  which  has  now  been 
discussed  was  overlooked  by  us,  either  by  inadvertence  or  by 
tlie  failure  of  counsel  to  properly  impress  it  upon  us.  How- 
ever, as  the  appeal  was  properly  disposed  of,  the  decision  has 
worked  no  harm,  but  our  action  in  that  case  is  not  a  precedent 
to  be  hereafter  followed. 

The  appeal  should  be  dismissed,  with  costs. 

Geay,  Bartletit,  IIaioht,  Vann  and  Werner,  JJ.,  con- 
cur ;  O'Brien,  J.,  not  voting. 

Appeal  dismissed.    

Geoboe  H.  Toop,  Appellant,  v.  Samuel  W.  B.  Smith  et  al., 
Kespondents. 

1.  Mechanic's  Lien  —  Insufficiency  of  Notice  as  to  Labor  Peii- 
formed.  a  notice  of  lion  reciting  that  "  the  labor  performed  and  mate- 
rials furnished,  and  the  agreed  price  or  value  thereof  is  as  follows:  Under 
and  by  virtue  of  a  contmct  partly  written  and  partly  oral  made  with  the 
said  Smith,  Coope  and  Shuttleworth  above  mentioned,  according  to  speci- 
fications in  writing  and  drawings  of  the  improvements  herein  mentioned, 
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oil  or  about  February  24th,  1898,  April  25th,  1899,  and  September  25th, 
1899," — and  to  which  the  specifications  and  drawings  are  not  attached,  is 
not  a  sufficient  compliance  with  the  requirements  of  subdivision  4  of  sec- 
tion 9  of  tlie  Lien  Law  (L.  1897,  ch.  418)  relating  to  the  labor  performed, 
etc.,  in  that  it  fails  to  state  the  kind  or  amount  of  labor  performed  or 
materials  furnished  by  the  lienor,  and  the  lien  is  invalid. 

2.  The  Owner's  Grantees,  Although  Fraudulent,  Mat  Assert 
THE  Invalidity  of  the  Lien.  Under  such  circumstances  the  grantees 
of  the  owner,  although  fraudulent,  are  entitled  to  contest  the  validity  of 
the  lien. 

Toap  V.  SmM,  87  App.  Div.  241,  affirmed. 

(Submitted  March  3,  1905;  decided  April  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  11, 1903,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

SoUin  M.  Morgan  and  liicliard  H.  Mitcliell  for  appel- 
lant. The  plaintiff's  lien  as  filed  was  valid  and  sufficiently 
stated  the  nature  of  the  work  and  the  nature  of  the  materials 
furnished.  {Reeves  v.  SeitZy  47.  App.  Div.  267;  Vogel  v. 
Luitweile7\  52  Hun,  184;  MaKLey  v.  G&nnan  Bank  of 
Buffalo^  52  App.  Div.  131.)  The  Appellate  Division  erred 
in  holding  that  the  defendants  Coope  and  Shuttleworth  have 
a  standing  in  regard  to  contesting  the  validity  of  this  lien  in 
spite  of  the  fact  that  the  transfers  to  them,  so  far  as  this 
plaintiff  is  concerned,  have  been  set  aside  as  fraudulent. 
{Jackson  v.  Galdwell^  1  Cow.  622 ;  Anderson  v.  Roberts^  18 
Johns.  627.) 

Thonuis  (7.  Ennever  for  respondents.  The  notice  of  claim 
to  a  mechanic's  lien  was  fatally  defective  and  created  no  lien. 
(L.  1897,  ch.  418,  §  9,  subd.  4;  Mahley  v.  German  Ba/nk  of 
Buffalo^  174  K  Y.  499 ;  Bradley  Currier  Co,  v.  Pacheteau^ 
71  App.  Div.  148;  175  N.  T.  492;  McKinney  v.  White,  15 
App.  Div.  423  ;  Ticscher  v.  Morris,  18  Abb.  [N.  C]  67.) 
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Webnkr,  J.  On  the  24th  day  of  February,  1898,  the 
plaintiff  entered  into  a  contract  with  the  defendant  Smith, 
whereby  the  former  agreed  to  fnrnish  certain  iron  work  for 
a  building  about  to  be  erected  by  the  latter  upon  the  prem- 
ises described  in  the  complaint.  The  plaintiff  entered  upon 
the  performance  of  this  contract  about  April  1st,  1898. 
Before  it  had  been  completed,  and  on  the  24th  day  of  April, 

1899,  the  defendant  Smith  conveyed  the  premises  to  the 
defendant  Coope,  and  on  the  2l8t  day  of  September,  1899, 
Coope  conveyed  the  premises  to  the  defendant  Shuttle  worth, 
who  conveyed  the  premises  to  the  defendant  Schiff  on  the 
llth  day  of  January,  1900.  The  plaintiff  filed  a  notice  of 
lien  on  the  22nd  day  of  December,  1899,   and   in   March, 

1900,  brought  this  action  to  foreclose  the  same,  and  to  set 
aside  as  fraudulent  and  void  the  several  conveyances  referred 
to  in  the  complaint.  At  Special  Term  these  transfers  were 
held  to  be  fraudulent  and  void  as  to  the  plaintiff,  and  judg- 
ment was  rendered  establishing  the  validity  of  plaintiff's  lien 
and  decreeing  a  foreclosure  thereof.  At  the  Appellate  Divi- 
sion this  judgment  was  reversed  and  a  new  trial  ordered. 
The  order  of  reversal  is  silent  as  to  the  facts,  and  we  must, 
therefore,  assume  that  it  is  based  solely  upon  questions  of  law. 
(Code  Civ.  Pro.  sec.  1338.) 

Two  questions  of  law  are  presented.  The  first  is  whether 
the  plaintiff's  notice  of  lien  complies  with  the  provisions  of 
the  Lien  Law  (L.  1897,  ch.  418,  sec.  9),  and  the  second  is 
whether  the  grantees  of  Smith,  whose  conveyances  have  been 
held  to  be  fraudulent  and  void  as  to  the  plaintiff,  are  in  a  posi- 
tion to  contest  the  validity  of  tlie  latter's  lien.  There  was 
evidence  to  justify  the  finding  of  the  trial  court,  that  the  deed 
from  Smith  to  Coope  and  from  Coope  to  Shuttleworth,  as 
well  as  the  mortgage  from  Coope  to  Smith  and  its  assignment 
to  Shuttleworth,  were  fraudulent  and  void  as  to  the  plaintiff, 
and  this  finding  having  been  left  undisturbed  by  the  Appel- 
late Division,  these  transferees  have  such  a  legal  interest  in 
the  appeal  before  this  court  as  to  entitle  them  to  defend  against 
the  plaintiff's  alleged  lien  on   the  ground  of  its  invalidity. 
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{Jackson  v.  Cadwell^  1  Cow.  622;  Anderson  v.  Roberts^  18 
Johns.  527.) 

In  addressing  ourselves  to  the  question  whether  plaintiff's 
alleged  lien  is  valid  or  not,  we  must  bear  in  mind  that  this  is 
not  a  court  of  equity  in  which  the  alleged  fraud  of  the  defend- 
ant owner  and  his  transferees  may  be  considered  in  determin- 
ing whether  the  plaintiff's  notice  of  lien  shall  be  set  aside,  but 
a  court  whose  jurisdiction  is  limited  to  the  review  of  questions 
of  law,  and  whose  only  duty  in  the  case  at  bar  is  to  decide 
whether  tlie  purely  statutory  lien  asserted  by  the  plaintiff 
complies  with  the  statute  under  which  the  notice  was  filed. 
Starting  out  with  the  premise  that  the  statute  is  beneficial  in 
character  and  is  to  be  liberally  construed,  and  that  a  substan- 
tial compliance  with  its  provisions  is  sufficient  to  invest  liens 
with  validity  and  to  give  courts  jurisdiction  to  enforce  them, 
the  first  inquiry  is,  what  does  the  statute  require !  Section  9 
provides  that  the  notice  of  lien  shall  state :  *^  1.  The  name 
and  residence  of  the  lienor.  2.  The  name  of  the  owner  of  the 
real  property  against  whose  interest  therein  a  lien  is  claimed, 
and  the  interest  of  the  owner  as  far  as  known  to  the  lienor. 
3.  The  name  of  the  person  by  whom  the  lienor  was  employed, 
or  to  whom  he  furnished  or  is  to  furnish  materials;  or,  if 
the  lienor  is  a  contractor  or  subcontractor,  the  person  with 
whom  the  contract  was  made.  4.  The  labor  performed  or  to 
he  performed^  or  materials  famished  or  to  he  furnished  and 
the  agreed  price  or  value  thereof  5.  The  amount  unpaid  to 
the  lienor  for  such  labor  or  materials.  6.  The  time  when  the 
first  and  last  items  of  work  were  performed  and  materials 
were  furnished.  7.  The  property  subject  to  the  lien,  with  a 
description  thereof  sufiicient  for  identification ;  and  if  in  a 
city  or  village,  its  location  by  street  and  number,  if  known. 
A  failure  to  state  tlie  name  of  the  true  owner  or  contractor, 
or  a  misdescription  of  the  true  owner,  shall  not  affect  the 
validity  of  the  lien." 

We  may  assume,  for  the  purposes  of  this  discussion,  that 
plaintiff's  notice  of  lien  contains  all  of  the  requisites  of  the 
9th  section  of  the  statute,  except  those  enumerated  in  the  4th 
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subdivision  thereof,  and  wo  proceed  directly  to  the  scrutiny 
of  that  part  of  tlie  notice  which  is  criticised  as  not  being  in 
conformity  with  the  provisions  of  that  subdivision  which  . 
requires  the  notice  of  lien  to  state  "  the  labor  performed  or  to 
be  performed,  or  materials  furnished  or  to  be  furnished  and 
the  agreed  price  or  value  thereof." 

PlaintiflE's  notice  of  lien  recites  that  "  the  labor  performed 
and  materials  furnished,  and  the  agreed  price  or  value  thereof 
is  as  follows :  Under  and  by  virtue  of  a  contract  partly  writ- 
ten and  partly  oral  made  with  the  said  Smith,  Coope  and 
Shuttleworth  above  mentioned,  according  to  specifications  in 
writing  and  drawings  of  the  improvements  herein  mentioned, 
on  or  about  February  24th,  1898,  April  25th,  1899,  and  Sep- 
tember 25th,  1899." 

We  think  this  recital  will  be  scanned  in  vain,  either  (1)  for 
any  statement  of  labor  performed,  (2)  or  to  be  performed, 
(3)  or  materials  furnished,  (4)  or  to  be  fnrnished.     The  most 
liberal  statutory  construction  that  the  imagination  can  suggest 
cannot  validate  this  notice  of  lien  unless  it  contains  one  or  the 
other  of  these  four  requisites  according  to  the  facts  upon  which 
the  plaintiflfs  claim  to  a  lien  is  based.     Neither  can  the  favor- 
able findings  of  the  trial  court  avail  the  plaintiff.     Nothing 
but  a  judicial  repeal  of  the  statute  can  help  him,  if  his  notice 
of  lien  is  insufficient.     It  may  be  that  if  the  specifications  and 
drawings  mentioned  in  the  i)otice  had  been  attached  to  the 
latter,  there  would  have  been  a  substantial  compliance  with 
the  statute,  but  it  seems  to  us  there  can  be  no  doubt  that 
a  more  general  reference  to  specifications  and  drawings  that 
may  not  even  be  in  existence  at  the  time  of  filing  the  notice  of 
lien  cannot  be  a  sufficient  compliance  with  the  subdivision  of 
the  statute  under  discussion.     It  is  urged  that  the  statute  does 
not  contemplate  a  statement  of  the  kind  or  amount  of  labor 
performed  or  materials  furnished  by  a  lienor.     We  think  that 
is  precisely  what  the  statute  does  require.     Such  a  statement 
need  not  necessarily  be  a  specific  bill  of  particulars,  but  there 
must  be  such  a  general  reference  to  the  kind  and  amount  of 
materials  and  labor  furnished,  or  to  \ye  furnished,  as  to  advise 
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those  who  may  have  a  legal  interest  in  the  subject  of  the 
character  and  extent  of  the  demand  npon  which  the  claim  to 
a  lien  is  based.  In  other  words,  there  mnst  be  a  sabstantial 
compliance  with  the  requisites  of  the  statute. 

Section  9  of  the  present  Lien  Law  is  a  substantial  re-enact- 
ment of  section  4  of  the  statute  of  1885  (Chap.  342)  except 
as  to  subdivision  6,  which  requires  a  statement  of  the  time 
when  the  first  and  last  items  of  work  were  performed  or  mate- 
rials furnished.  That  subdivision  is  new,  as  is  also  the  arrange- 
ment and  phraseology  of  the  whole  section,  which  is  now 
separated  into  subdivisions,  while  section  4  of  the  act  of  1885 
was  not  so  divided.  Section  4  of  the  act  of  1885  required  a 
statement  "  of  the  nature  and  amount  of  the  labor  and  serv- 
ices performed  or  the  materials  furnished  or  to  be  furnished," 
while  the  present  statute  requires  a  statement  of  "  the  labor 
performed  or  to  be  performed,  or  materials  furnished  or  to  be 
furnished."  It  seems  obvious  that  it  will  require  something 
more  than  a  liberal  construction  of  the  statute  to  hold  that 
there  is  any  substantial  difference  between  the  above-quoted 
portion  of  section  4  of  the  act  of  1885,  and  subdivision  4  of 
section  9  of  the  act  of  1897.  A  statement  "  of  the  nature  and 
amount  of  the  labor  and  services  to  be  performed  and  mate- 
rials furnished,  or  to  be  furnished,"  is  fairly  the  equivalent  of 
a  statement  "  of  the  labor  performed,  or  to  be  performed,  and 
the  materials  furnished  or  to  be  furnished."  "We  think  the 
two  are  so  practically  identical  that  the  decisions  of  this  court 
under  either  one  are  authoritative  in  construing  the  other. 

In  McKinney  v.  White  (162  K  Y.  601,  affmg.  15  App. 
Div.  423)  the  effect  of  section  4  of  the  act  of  1885  was  passed 
upon.  The  notice  of  lien  in  that  case  failed  to  state  the 
nature  and  amount  of  labor  and  services  performed,  or  of 
materials  furnished  or  to  be  furnished,  and  this  court  held  the 
notice  insufficient.  It  is  said  that  the  case  of  Mahhy  v.  German 
Bank  of  Buffalo  (174  N.  Y.  499)  is  an  authority  for  holding 
that  the  notice  of  lien  in  the  case  at  bar  contains  the  requisites 
set  forth  in  subdivision  4  of  section  9  of  the  Lien  Law  of 
1897 ;  but  we  do  not  so  read  that  case.     The  only  question 
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there  decided  was  that  the  notice  of  lien  did  not  comply  with 
snbdivision  G  of  the  statute  now  in  force,  which  i-eqiiires  the 
notice  to  state  the  time  when  the  first  and  last  items  of  work 
were  performed  and  materials  delivered,  and  which  provision, 
as  above  stated,  was  not  in  the  statute  of  1885. 

We  deem  it  unnecessary  to  further  notice  the  argument 
that  this  court  should  not  place  a  premium  upon  fraud  by 
holding  that  the  owner  and  his  fraudulent  grantees  may  nul- 
lify the  lien  of  an  honest  contractor.  The  simple  and  con- 
clusive answer  to  the  suggestion  is,  that  a  mechanic's  lien 
never  comes  into  existence  unless  the  notice  upon  which  it  is 
founded  substantially  complies  with  the  statute  which  author- 
izes the  creation  of  such  liens.  Even  a  court  of  equity  has 
not  the  power  to  breathe  the  breath  of  life  into  a  notice  of 
lien  that  is  insufficient  under  the  statute,  much  less  a  court 
whose  function  it  is  not  to  administer  equity,  but  to  make 
the  law  as  stable  and  certain  as  may  be. 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  ordered  for  defendants  on  the  stipulation, 
with  costs. 

O'Bkikn,  J.  (dissenting).  This  was  an  action  to  foreclose 
a  mechanic's  lien  and  to  set  aside  cei-tain  mortgages  and  con- 
veyances from  the  owner  to  the  two  defendants  who  answered 
as  fraudulent.  The  trial  court  found  that  on  or  about  the 
24th  day  of  February,  1898,  the  plaintiflE  entered  into  a  con- 
tract with  the  defendant  Samuel  W.  B.  Smith,  whereby  the 
plaintiff  agreed  to  furnish  certain  materials,  consisting  of  iron 
work,  for  the  buildings  on  the  premises  115  and  117  West 
Seventy-ninth  street,  in  the  city  of  New  York,  and  the 
defendant  Smith  agreed  to  pay  therefor  the  sum  of  eight 
thousand  seven  hundred  and  thirty-seven  dollars ;  that  there- 
after and  on  or  about  the  first  day  of  April,  1898,  the  plain- 
tiff entered  upon  the  performance  of  said  conti*act  and 
thereafter  duly  performed  all  the  work  and  furnished  all  the 
materials  required  by  the  terms  of  said  contract,  and  duly 
19 
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performed  the  same  in  all  particnlars.  That  all  the  work 
had  been  actually  performed  and  all  the  materials  furnished 
between  the  first  day  of  March,  1898,  and  the  6th  day  of 
December,  1899,  and  that  no  part  of  the  contract  price  has 
been  paid  except  the  sum  of  three  thousand  four  hundred 
and  forty-five  dollars  and  eighty-nine  cents,  and  that  there 
was,  at  the  time  of  the  filing  of  the  lien,  remaining  unpaid 
to  the  plaintiff  the  sum  of  five  thousand  and  ninety-one  dol- 
lars and  eleven  cents ;  that  on  or  about  the  22d  day  of  Decem- 
ber, 1899,  within  the  time  prescribed  by  law,  the  plaintiff 
duly  filed  a  notice  of  lien,  which  is  a  good  and  valid  lien  for 
the  amount  due  on  said  contract.  The  court  also  found 
that  before  the  commencement  of  the  action  the  defendants 
deposited  with  the  clerk  the  amount  of  money  claimed  in 
plaintiff's  notice  of  lien  and  interest  to  the  time  of  said  deposit, 
for  the  discharge  of  the  plaintiff's  lien. 

The  trial  court  also  found  the  details  of  the  various  trans- 
fers from  Smith,  the  original  owner  who  made  the  contract,  to 
the  two  defendants  who  answered  in  this  case,  and  he  found 
that  these  transfers  and  conveyances  were  made  for  the  purpose 
of  hindering,  delaying  and  defrauding  the  creditors  of  Smith, 
and  that  they  were  void  as  against  the  plaintiff  in  this  action. 
Judgment  was  directed  in  favor  of  the  plaintiff  for  the  amount 
demanded  in  the  complaint,  with  costs. 

The  judgment  was  reversed  at  the  Appellate  Division  and  a 
new  trial  granted,  but  the  order  is  silent  as  to  the  grounds  of 
the  reversal,  and,  hence,  it  must  be  deemed  to  liave  been 
reversed  for  some  error  of  law.  The  facts  found  by  the  trial 
court  have  not  been  disturbed,  and  they  are  sufficient  to  war- 
rant the  judgment  ordered  for  the  plaintiff.  We  must,  there- 
fore, be  able  to  find  some  error  of  law  in  the  record,  otherwise 
the  appeal  must  be  sustained.  The  only  error  of  law  men- 
tioned in  the  opinion  of  the  learned  court  below  or  in  the 
briefs  of  counsel  is  that  the  notice  of  lien  filed  by  the  plaintiff 
was  insufficient  It  should  be  observed  that  Smith,  who  made 
the  contract  with  the  plaintiff,  has  not  answered  in  the  case. 
The  only  parties  who  have  answered  are  his  fraudulent  grantees. 
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and  they  make  the  point  that  the  plaintiff  had  no  lien  snf- 
ficient  to  enable  him  to  maintain  the  action. 

It  maj  be  assumed  that  a  party  who  has  taken  to  himself 
the  debtor's  property  by  means  of  frand  may  protect  the  fruits 
of  the  fraud  by  impeaching  the  validity  of  the  lien  of  an  honest 
creditor,  but  such  a  defense  in  a  case  like  this  should  rest  upon 
a  technicality  so  formidable  that  it  cannot  be  overcome  by  any 
fair  construction  of  the  statute ;  so  we  must  examine  the  plain- 
tiflPs  notice  of  lien  in  order  to  see  whether  it  is  so  defective 
that  he  cannot  maintain  this  action. 

Section  nine  of  the  statute  prescribes  the  requisites  of  such 
a  notice  in  the  following  words  : 

"  §  9.  The  notice  of  lien  shall  state : 

"  1.  The  name  and  residence  of  the  lienor. 

"  2.  The  name  of  the  owner  of  the  real  property  against 
whose  interest  therein  a  lien  is  claimed,  and  the  interest  of 
the  owner  as  far  as  known  to  the  lienor. 

"3.  The  name  of  the  person  by  whom  the  lienor  was 
employed, or  to  whom  he  furnished  or  is  to  furnish  materials; 
or,  if  the  lienor  is  a  contractor  or  sub-contractor,  the  person 
with  whom  the  contract  was  made. 

"  4.  The  labor  performed  or  to  be  performed,  or  materials 
furnished  or  to  be  furnished  and  the  agreed  price  or  value 
thereof. 

"  5.  The  amount  unpaid  to  the  lienor  for  such  labor  or 
materials. 

"  6.  The  time  when  the  tirst  and  last  items  of  work  were 
performed  and  materials  were  furnished.'' 

Section  twenty-two  of  the  statute  provides  as  follows  : 

"  §  22.  This  article  is  to  be  construed  liberally  to  secure  the 
beneficial  interests  and  purposes  thereof.  A  substantial  com- 
pliance with  its  several  provisions  shall  be  sufficient  for  the 
validity  of  a  lien  and  to  give  jurisdiction  to  the  courts  to 
enforce  the  same." 

In  order  that  the  fatal  defect  which  it  is  claimed  exists  in 
this  notice  of  lien  and  which  it  is  said  renders  it  absolutely 
Toid  for  any  purpose  may  be  clearly  perceived  and  under- 
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stood,  I  have  copied  the  notice  in  this  ease  in  full.  Here  it 
is:  "I,  George  H.  Toop,  residing  at  No.  1372  Lexington 
avenue,  in  the  City  of  New  York,  Borough  of  Manhattan,  have 
and  claim  a  lien  for  tho  principal  and  interest  of  the  value 
and  agreed  price  of  the  labor  and  materials  hereinafter  men- 
tioned pursuant  to  tho  provisions  of  article  one  of  chapter 
forty-nine  of  the  General  Laws  of  the  State  of  New  York  and 
amendments  thereto. 

"  The  name  of  the  owners  of  the  real  property  and  improve- 
ments against  whose  interest  therein  a  lien  is  claimed  are 
Samuel  W.  B.  Smith,  Herbert  Coope  and  Edwin  Shuttleworth, 
and  the  interest  of  the  said  owners  so  far  as  is  known  to  this 
lienor  is  in  fee. 

"The  names  of  the  persons  with  whom  the  contract  for 
improvements  herein  mentioned  were  made  and  to  whom  he 
furnished  materials  are  the  said  Samuel  W.  B.  Smith,  Herbert 
<Coope  and  Edwin  Shuttleworth.  The  labor  performed  and 
the  materials  furnished  and  the  agreed  price  or  value  thereof 
is  as  follows :  Under  and  by  virtue  of  a  contract  partly  writ- 
ten and  partly  oral  made  with  the  said  Smith,  Coope  and  Shut- 
tleworth above  mentioned  according  to  specifications  in  writ- 
ing and  drawings  of  the  improvements  herein  mentioned  on 
or  about  February  24rth,  1898,  April  26th,  1899,  and  Sep- 
tember  25th,  1899,  and  also  for  certain  extra  work  and  mate- 
rials ordered  by  said  Shuttleworth,  all  upon  the  building 
and  premises  situate  as  hereinafter  stated  for  the  sum  of 
Eighty-nine  hundred  and  eighty-seven  dollars  ($8,987.00) 
with  interest  on  Five  thousand  and  ninety-nine  and  11/100 
dollars  from  December  6th,  1899. 

"The  amount  unpaid  to  this  lienor  for  such  labor  and  mate- 
rials is  Five  thousand  and  ninety-one  and  11  /lOO  ($5,091.11) 
dollars ;  that  the  time  when  the  first  item  of  work  was  performed 
and  materials  furnished  was  about  March  1st,  1898,  and  the 
time  when  the  last  item  of  work  was  performed  and  materials 
furnished  was  about  December  6th,  1899." 

It  will  be  seen  that  the  notice  complies  with  all  the  provi- 
aions  of  the  statute  unless  it  was  necessary  to  specify  the  par- 
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ticular  kind  of  labor  and  the  particular  kind  of  material  that 
was  provided  for  in  the  eontmct.  The  contract  was  to  fur- 
nish the  iron  work  for  the  building  and  the  notice  of  lien 
refers  to  the  written  specifications.  The  statute  requires  the 
lienor  to  state  the  labor  performed  or  materials  furnished.  It 
will  be  seen  that  the  notice  refers  to  materials  already  fur- 
nished and  to  labor  already  performed  and  claims  nothing  for 
either  work  or  labor  to  be  performed  in  the  future.  The 
claim  is  for  labor  performed  and  materials  furnished  in  pursu- 
ance of  a  completed  contract.  It  does  not  seem  to  me  that 
the  omission  to  state  the  kind  of  material  furnished,  whether 
brick,  stone,  iron  or  lumber,  vitiated  the  notice.  It  was,  I 
think,  a  substantial  compliance  witli  the  statute.  No  party  to 
this  action  could  possibly  have  been  misled  by  the  defect  or 
omission,  if  it  is  one.  Certainly  the  original  owner,  who  made 
the  contract,  knew  what  the  notice  meant  when  it  spoke  of 
labor  and  materials  furnished.  He  does  not  defend  this  action 
at  all,  but  has  made  default,  and  it  would  seem  that  his  fraudu- 
lent grantees  stand  in  his  shoes  and  are  affected  by  his  knowl- 
edge. Clearly,  they  cannot  claim  that  they  have  been  misled, 
and  so  they  are  not  in  a  position  to  urge  that  the  notice  of 
lien  is  so  defective  as  to  be  absolutely  void  as  against  them  or 
indeed  as  against  any  one  else. 

The  purpose  of  the  notice  is  to  inform  the  parties  in  interest 
of  the  nature  and  extent  of  the  claim  of  the  lienor,  and  the 
notice  in  question  fulfills  that  purpose  in  every  particular. 
It  is  now  urged  that  the  notice  in  this  case  is  so  defective  that 
the  defendants,  who  have  obtained  the  title  to  the  property 
by  means  of  a  fraudulent  conspiracy  with  the  owner  who 
made  the  contract,  are  unable  to  find  out  what  the  plain tiff^s 
claim  really  is,  and  hence  tliey  have  been  misled.  The  result 
of  that  contention  is  that  the  money  deposited  by  these  fraudu- 
lent grantees  goes  back  into  tlieir  own  pockets  and  the  honest 
claim  of  the  plaintiff  is  defeated.  The  statute  commands  us 
to  construe  the  Lien  Law  libemlly  to  secure  the  beneficial 
interests  and  purposes  thereof,  and  that  a  substantial  com- 
pliance with  its  several  provisions  shall  be  sufficient  for  the 
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validity  of  a  lien  and  to  give  jurisdiction  to  the  court  to 
enforce  the  same.  This  action  is  one  in  equity  to  enforce  a 
lien.  The  general  spirit  of  equity  controls  in  such  cases  if 
the  court  has  jurisdiction.  Of  course,  every  one  knows  that 
the  defendants'  contention,  that  they  are  misled  by  the  notice, 
can  be  nothing  else  than  a  mere  pretense.  The  only  argu* 
ment  in  support  of  the  contention  is  that  we  are  concluded  by 
authority  and  must  hold  that  the  notice  is  void. 

But,  in  my  opinion,  there  is  no  substantial  ground  for  this 
claim.  It  is  said  that  this  court  has  decided  that  the  notice  in 
this  case  is  void.  I  deny  that  proposition  and  assert  that  it 
cannot  be  sustained  by  any  authority.  The  only  decision  of 
this  court  cited  in  support  of  that  contention  is  the  case  of 
McKinney  v.  White  (162  K  T.  601).  That  is  a  memo- 
randum decision,  affirming  without  any  opinion  the  same  case 
(15  App.  Div.  423),  and  in  order  to  find  out  just  what  doctrine 
we  affirmed  we  must  go  back  to  the  per  curiam  opinion  in 
the  case  below.  There  we  find  that  the  notice  of  lien  and  the 
questions  in  the  case  did  not  arise  under  the  present  statute 
at  all,  but  under  chapter  342  of  the  Laws  of  1885,  whicli  is 
quite  a  different  law,  since  it  required,  in  terms,  that  the 
notice  should  state  '^  tlie  nature  and  amount  of  the  labor  and 
services  performed  or  the  materials  furnished  or  to  be  fur- 
nished." The  lien  in  the  present  case  was  filed  under  chap- 
ter 418  of  the  Laws  of  1897.  (General  Laws,  ch.  49.)  This 
statute  recast  previous  lien  laws  and  especially  section  four  of 
the  act  of  1885,  which  prescribed  the  contents  of  the  notice 
of  lien.  In  recasting  the  law  the  legislature  produced  from  a 
confused  mass  of  verbiage  a  clear  and  concise  provision,  whicli 
is  section  nine  of  the  present  law.  It  will  be  seen  that  many 
words  and  phrases  in  the  old  law  were  dropped  out  in  framing 
the  new  law,  and  especially  and  most  significantly  these  words 
"  the  nature  aaid  amount  ofP  The  inquiry  suggests  itself 
here  as  to  the  intention  and  purpose  of  the  legislature  in  drop- 
ping out  these  words  from  the  new  statute.  They  would  be 
just  as  appropriate  in  the  new  statute  as  in  the  old  unless 
some  change  was  contemplated.    The  answer  to  that  question 
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seems  to  me  very  plain.  It  ivas  for  the  purpose  of  obviating 
just  such  an  objection  as  prevailed  in  the  case  of  McKimMy 
Y.  White,  In  the  old  law  it  was  necessary  to  state  the  nature 
of  the  materials  and  the  nature  of  the  labor.  The  present 
lawy  under  which  the  notice  of  lien  in  this  case  was  iiled,  does 
not  require  anything  of  that  kind.  If  it  did  it  is  very  obvious 
that  the  legislature  would  have  retained  the  words  which  were 
expunged.  In  the  present  law  the  >  requirement  is  general. 
In  the  old  law  the  requirements  were  more  restrictive  and 
specific-  The  present  law  requires  only  a  statement  of  the 
value  or  agreed  price  of  the  labor  and  materials.  The  old 
law  required  not  only  all  that  but  much  more,  since  it  required 
a  statement  of  the  nature  of  the  materials  and  tiie  nature  of 
the  labor,  and  that  called  for  details  and  specifications  to 
indicate  the  character  of  the  materials  and  the  kind  of  labor. 
There  is  an  obvious  difference  between  a  requirement  to 
state  a  thing  in  general  terms  and  a  requirement  to  state  the 
nature  of  the  same  thing.  The  notice  in  this  case  states  that 
the  plaintiff  performed  labor  and  furnished  materials  of  the 
value  and  at  the  agreed  price  of  $8,987.00,  and  according  to 
written  specifications.  How  could  he  make  his  claim  any 
clearer  without  a  bill  of  particulars  or  attaching  all  the  speci- 
fications to  the  notice  f  The  defendants  were  parties  to  the 
contract  and  specifications  and  proof  was  given  of  all  the 
details  of  the  claim,  including  both  labor  and  materials.  So 
we  see  that  the  case  of  McKinney  v.  White^  of  which  so 
much  is  said,  has  nothing  to  do  with  this  case,  and  here  I  will 
venture  to  assert  that  no  case  can  be  found  in  this  court  where 
it  was  held  to  be  necessary  to  state  in  the  notice  of  lien  under 
the  act  of  1897  either  the  nature  of  the  materials  or  the  nature 
of  the  labor. 

It  caimot  be  shown  that  this  court  has  ever  made  any  such 
decision  under  the  act  of  1897,  but  in  my  opinion  it  has  held 
just  the  contrary.  It  has  decided  in  a  very  recent  case  that  a 
notice  of  lien  much  more  defective  than  the  one  in  the  case 
at  bar  was  good  and  sufticient.  The  case  of  Mahley  v.  Ger- 
inan  Bank  of  Buffalo  (174  N.  Y,  499)  was  an  action  to  fore- 
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close  a  mechanic's  lien,  and  then  as  now  the  objection  was  made 
that  the  notice  of  lien  did  not  comply  with  the  statute.  In 
that  case  the  notice  filed  stated  that  the  plaintiff  claimed  a  lien 
for  the  sum  of  $341.25,  "  the  same  being  for  work,  labor  and 
materials  furnished  as  hereinafter  mentioned.  Said  amount 
being  the  true  price  and  value  of  such  work  done  and  materials 
furnished  after  deducting  the  payments  that  have  been  made 
thereon."  It  will  be  observed  that  the  notice  in  that  case  was 
much  more  defective  that  the  one  in  the  present  case,  since  it 
did  not  state  either  the  nature  of  the  materials  or  the  nature 
of  the  labor,  or  even  what  the  gross  value  was  or  the  original 
agreed  price.  The  statute  plainly  requires  two  things  to  be 
stated:  (1)  The  total  agreed  or  contract  price  or  value.  (2) 
The  amount  unpaid.  The  statute  is  as  imperative  as  to  the 
former  as  it  is  as  to  the  latter.  All  that  the  lienor  stated  was 
that  he  claimed  a  lien  for  the  sum  of  $341.25  due  after 
^^  deducting  the  payments  that  have  heen  made  iliereon^'* 
That  is  a  mere  balance,  as  the  result  of  his  own  calculations, 
which  is  much  less  than  the  statute  requires.  It  will  be  observed 
that  the  notice  of  lien  in  that  case  was  assailed  as  void,  in  that 
it  did  not  comply  with  subdivision  four  or  six  of  the  statute. 
The  matter  that  is  important  here  is  what  the  court  said 
about  the  notice  as  a  compliance  with  the  fourth  subdi- 
vision of  section  nine,  since  if  that  notice  was  good  under 
that  subdivisiou,  certainly  the  notice  in  the  case  at  bar  must 
be  good  also.  It  was  held  in  that  case  that  the  notice  was 
good  under  the  fourth  subdivision,  but  not  sufficient  under  the 
sixth  subdivision.  In  regard  to  the  fii*st  objection,  which  is 
the  one  made  in  the  case  at  bar,  Judge  Cullen,  writing  for  a 
unanimous  court,  proceeded  to  quote  section  twenty-two  of 
the  statute,  where  it  is  enacted  that  "  this  article  is  to  be  con- 
strued liberally  to  secure  the  beneficial  interests  and  purposes 
thereof.  A  substantial  compliance  with  its  several  provisions 
shall  he  sufficient  for  the  validity  of  a  lien  and  to  give  juris- 
diction to  the  courts  to  enforce  the  same."  The  learned  judge 
then  proceeded  in  these  words:  "Full  effect  should  be  given 
to  this  provision  and  so  far  as  the  appellant's  first  objection  is 
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concerned,  we  think  tliat  the  statement  that  the  value  of  the 
work  was  $341.25  after  deducting  the  payments  made  on 
account  thereof  could  be  held  a  substantial  compliance  with 
the  statute.  *  *  *  But  under  the  most  liberal  rule  of 
construction  we  cannot  find  anything  in  the  notice  that  even 
attempts  to  state  when  the  iiret  item  of  work  was  done  or 
anything  from  which  that  time  may  be  inferred.  *  *  * 
Errors  in  the  notice  may  be  disregarded  and  it  is  not  necessary 
that  the  precise  verbiage  of  the  law  should  be  followed."  It 
seems  to  me  tiiat  the  doctrine  of  that  case  is  conclusive  as  to 
the  sufficiency  of  the  notice  in  the  case  at  bar.  The  language 
of  the  notice  in  the  present  case  is  mucli  more  clear  and  com- 
prehensive than  the  language  of  the  notice  in  the  case  just 
cited,  and  if  there  is  any  distinction  in  the  two  cases  the  dis- 
tinction is  in  favor  of  and  not  against  the  notice  in  the  pres- 
ent case. 

Here  we  have  a  notice  in  which  it  is  stated  that  the  con- 
tract price  and  value  of  the  materials  furnished  and  labor  per- 
formed was  $8,987 ;  that  the  amount  unpaid  was  $5,091.11 ; 
that  all  the  materials  have  1>een  furnished  and  all  tlie  labor 
performed  under  a  contract  with  written  specifications.  The 
specifications  referred  to  cover  six  printed  pages  of  the  rec- 
ord, and  if  the  plaintiff  had  copied  tliem  all  into  the  notice 
of  lien  he  could  have  added  nothing  to  the  knowledge  of  the 
owner,  who  was  a  party  to  them,  or  of  the  defendants.  Now, 
I  am  utteriy  unable  to  perceive  how  the  notice  in  the  case 
just  cited  can  be  good  under  subdivision  four  and  the  notice 
in  th6  present  cage  bad  under  the  same  subdivision.  The 
statute  commands  us  to  view  the  Lien  Law  with  an  open  and 
liberal  mind,  and  not  with  a  jealous  eye ;  and  I  am  disposed 
to  obey  it  in  letter  and  spirit. 

If  the  notice  in  the  present  case  is  to  be  held  void  only  for 
the  reason  that  it  fails  to  describe  the  materials  and  the  labor, 
that  makes  it  very  difficult  to  construct  a  valid  notice,  and  it 
will  1)0  interestnig  to  observe  how  the  rule  will  operate  in 
practice.  I  will  suppose  a  very  common  case  where  a 
mechanic  or  a  builder  agrees  to  construct  a  house  for  the 
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owner  of  a  plot  of  land.  He  has  a  written  contract  in  which 
he  agrees  to  furnish  all  the  material  and  all  the  labor  to  com- 
plete the  house  upon  a  given  date,  and  then  and  not  until 
then  will  he  be  entitled  to  the  contract  price.  He  performs 
the  contract  and  completes  the  house,  but  the  owner  or  some 
fraudulent  grantee  may  refuse  to  pay  and  so  the  mechanic  or 
builder  may  have  to  file  a  lien.  In  his  notice  of  lien  he  will 
state  that  the  owner  is  indebted  to  him  in  a  specified  sum  of 
money,  which  is  the  contract  price  for  erecting  the  house 
upon  the  owner's  lot;  that  tlie  contract  price  is  due  and 
unpaid.  His  untutored  mind  may  readily  reach  the  conclu- 
sion that  he  has  a  good  lien,  but  he  will  be  greatly  mistaken. 
Although  he  has  complied  with  all  the  other  provisions  of  the 
statute  in  regard  to  the  nature  of  the  work  and  the  nature  of 
the  materials  he  has  not  stated  half  enough.  In  the  first  place 
he  has  not  given  the  dimensions  of  the  house,  since  some 
fraudulent  grantee  may  naturally  want  to  know  whether  the 
house  built  upon  the  land  is  a  small  house  or  a  large  one. 
Moreover,  he  has  not  stated  the  nature  or  character  of  the 
house  so  constructed.  He* has  not  stated  whether  it  is  of 
wood,  brick,  stone,  marble,  iron  or  steel,  and  it  is  necessary  to 
do  that,  since  he  cannot  get  a  lien  for  any  materials  that  he 
does  not  describe,  and  if  it  happens,  as  it  often  does,  that 
the  house  is  constructed  from  a  combination  of  all  these 
materials^  he  must  state  the  relative  proportions  of  each 
and  his  trouble  then  would  only  have  just  commenced 
since  he  must  describe  the  labor.  In  the  building  of  a 
house  it  is  necessary  to  employ  various  kinds  of  labor 
and  various  kinds  of  materials.  There  is  the  mason,  the 
carpenter^  the  painter,  the  plasterer,  the  decorator,  the 
plumber  and  what  not,  and  if  he  happens  to  leave  out  of  the 
notice  any  of  the  various  kinds  of  labor  or  any  of  the  various 
kinds  of  materials,  he  can  get  no  lien  for  the  same,  since  it  is 
necessary  to  describe  the  labor  and  the  materials,  and  of  course 
that  means  all  the  labor  and  all  the  materials.  This  must  be 
the  necessary  and  loa:ical  result  of  the  principle  we  are  about 
to  establish,  and  it  is  easy  to  see  that  it  converts  an  equitable 
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statute  ioto  a  trap  for  the  simple  and  unwary,  the  very 
class  of  people  that  the  statute  waB  intended  to  protect.  This 
court  has  great  powers  in  the  line  of  giving  construction  to 
statutes  and  it  has  always  exercised  them.  In  the  present 
case  we  are  expressly  commanded  to  use  these  powers  in  order 
to  sustain  the  lien,  and  even  if  the  statute  was  silent  in  that 
respect,  the  most  obvious  principles  of  justice  would  dictate 
the  same  result.  In  view  of  all  this  it  does  seem  to  me  that 
we  might  get  along  with  the  notice  of  lien  in  this  case  and 
hold  it  good  rather  than  to  defeat  the  claims  of  an  honest 
creditor  upon  the  very  narrow  and  technical  contention  of  the 
defendants  whose  title  is  founded  upon  fraud.  No  authority 
can  be  found  in  this  court  to  support  the  contention  and  there 
is  abundant  authority  against  it  as  has  been  pointed  out.  It 
may  be  useful,  however,  to  add  another.  The  case  of  Dar- 
raw  V.  Morgan  (65  N.  Y.  333)  was  an  action  to  foreclose  a 
mechanic's  lien  under  chapter  500  of  the  Laws  of  1863.  In 
that  case  there  was  an  obvious  and  material  defect  in  the 
notice  of  lien,  as  wiEis  conceded.  It  was  a  much  more  material 
and  radical  defect  than  is  claimed  to  exist  in  the  notice  in  this 
case,  and  yet  it  was  held  by  this  court  that  the  defect  was  not 
fatal  after  judgment  upon  a  complaint  containing  all  the 
necessary  allegations ;  that  the  defect  might  be  disregarded  or 
the  proceedings  amended.  It  is  quite  plain  that  the  court  did 
not  regard  such  defects  in  the  notice  as  jurisdictional,  since 
want  of  jurisdiction  can  be  raised  at  any  time  and  can  seldom, 
if  ever,  be  cured  by  amendment  after  judgment.  I  think  it 
has  been  shown  that  in  this  case  there  was  no  defect  in  the 
notice,  but  even  if  there  was,  it  can  and  should  be  disre- 
garded. I  will  only  add  that,  in  my  opinion,  the  learned 
judge  who  tried  this  case  in  tlie  iirst  instance  decided  it  cor- 
rectly. His  decision  rests  upon  broad  principles  of  justice 
and  reflects  in  a  marked  degree  judicial  common  sense.  He 
disregarded  the  objections  to  the  notice,  but  he  looked  well  to 
the  weightier  matters  of  the  law.  He  sustained  the  demands 
of  justice,  and  in  doing  so,  in  my  judgment,  he  did  not  ignore 
or  disregard  a  single  rule  or  principle  of  law. 
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I  am  in  favor  of  rovei'sing  the  oixier  appealed  from  and 
affirming  the  Special  Term. 

Gray,  Bartlett,  Haioht  and  Vann,  JJ.,  concur  with 
Werner,  J. ;  Cullen,  Ch.  J.,  concurs  with  O'Brien,  J. 

Order  affirmed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  The  Roch- 
ester Telephone  Company,  Appellant  and  Respondent,  v. 
George  E.  Priest  et  al..  Constituting  the  State  Board  of 
Tax  Commissioners,  Respondents. 

In  the  Matter  of  the  Application  of  Charles  F.  Pond  et  al., 
as  Assessors  of  the  City  of  Rochester,  Respondents  and 
Appellants. 

Tax  —  Certiorari  to  Review  Special  Franchise  Assessment  by 
State  Board  of  Assebsors— Local  Assessors  Criticized  in  Petition 
Not  Entitled  to  Intervene.  The  Supreme  Court  has  no  power  to 
amend  an  order  gmnting  a  writ  of  certiorari  under  the  Tax  Law  (L.  1896. 
ch.  908,  §  250;  L.  1899,  cli.  713,  §  45)  to  review  an  assessment  of  a  special 
franchise  by  the  state  board  of  tax  commissioners,  so  as  to  direct  tliat  it 
shall  run  to  the  local  assessors  upon  their  application,  as  well  as  to  the 
state  board,  after  tlie  filing  of  the  return  by  the  state  board  and  the  trial 
of  the  issue,  but  before  final  decision  thereon.  The  fact  that  the  i^etition 
for  the  writ  contained  statements  alleged  to  reflect  unfavorably  upon  the 
official  action  of  the  local  assessors  does  not  entitle  them  to  intervene  in 
the  litigation,  nor  does  the  use  of  the  words  in  section  45,  "  unless  other- 
wise directed  by  the  court  or  Judge  granting  the  writ,"  justify  the  court  in 
making  them  parties,  since  they  apply  only  to  ])arties  legally  interested 
in  the  proceeding,  not  to  those  whose  only  interest  is  sentimental  and 
whose  sole  purpose  in  making  the  application  is  to  protect  their  official 
reputations  or  to  repel  any  reflection  incidentally  cast  upon  them  in  a  liti- 
gation between  other  parties  upon  other  questions. 

People  ex  rel.  Hocluster  Ttl€i)lu>ne  Co,  v.  Priest,  101  App.  Div.  228, 
reversed. 

(Argued  April  11,  1905;  decided  April  25,  1905.) 

Appeals,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  January  18,  1905,  which  modified  an  order  of 
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Special  Term  permitting  the  assessors  of  the  city  of  Rocliester 
to  intervene,  be  made  parties  to,  and  serve  an  answer  in  a 
proceeding  by  certiorari,  by  substitnting  an  order  directing 
that  the  writ  granted  be  amended  by  directing  tliat  it  run  to 
said  assessors  as  well  as  to  the  original  parties  and  that  they 
return  tlieir  proceedings  witli  respect  to  the  assessment  of  real 
property  in  said  city  of  Rochester  with  the  same  force  and 
effect  as  if  the  writ  had  originally  been  directed  to  them. 

The  following  questions  were  certified : 

^^  Fh*8L  Was  it  tlie  purpose  of  the  statute  to  permit  a 
relator  assessed  for  a  special  franchise  to  challenge  tliat  assess- 
ment as  unequal  upon  the  ground  that  sueli  special  franchise 
was  assessed  at  a  greater  ratio  of  value  than  was  the  real  prop- 
erty upon  the  roll  assessed  by  tlie  local  assessors  ? 

"  Second.  Has  tiie  Supreme  Court,  in  this  proceeding,  after 
the  filing  of  the  return  by  the  state  board  of  tax  commission- 
ers and  the  trial  of  the  issue  raised  by  such  return  and  l>efore 
final  decision  thereon,  power  to  amend  the  order  directing  the 
writ  so  as  to  direct  that  tiie  writ  shall  run  to  the  board  of 
assessors  of  the  city  of  Rochester,  upon  their  application,  as 
well  as  to  the  state  board  of  tax  commissioners  ? 

"  Third.  If  tlie  first  and  second  questions  shall  be  answered 
yes,  has  the  Supreme  Court  power,  in  this  proceeding,  to 
direct  the  assessors  of  tlie  city  of  Rochester  to  file  a  return 
and  authorize  them  to  therein  put  in  issue  and  i*aise  and  liti- 
gate the  question  whether  the  other  real  property  upon  the 
same  roll,  upon  which  the  assessment  of  the  relator's  special 
franchise  appears,  was  or  was  not  assessed  at  its  full  and  true 
value  ? 

"  Fourth.  If  the  first,  second  and  third  questions  shall  be 
answered  yes,  has  the  Supreme  Court  power,  in  this  proceed- 
ing, to  permit  the  assessors  of  the  city  of  Rochester  to  raise, 
by  their  return,  and  litigate  the  question  whether  the  state 
board  of  tax  commissioners  have  in  the  assessment  of  the 
relator^s  special  franchise  assessed  the  same  at  its  full  and  true 
value  or  at  a  sum  less  than  its  full  and  true  value  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


302   Peoplk  kx  rel.  Rochester  Tel.  Co.  v.  Priest.    [April, 
Points  of  counsel.  [Vol.  181. 


Charles  J.  Bissell  for  relator,  appellant  and  respondent. 
The  Supreme  Court  had  no  power  to  make  any  order  per- 
mitting the  assessors  of  the  city  of  Rochester  to  intervene  in 
this  proceeding.  (High's  Ex.  Leg.  Rem.  [3d  ed.]  §  450a; 
How's  Appeal^  127  Penn.  St.  134 ;  Wistardey  v.  People^  97 
111.  402 ;  State  v.  Bitrkhard^  59  Mo.  75 ;  People  ex  rel.  v. 
Os^joego  County  Court^  2  T.  &  C.  431 ;  People  ex  rel.  v. 
Bd,  of  Canvassers^  18  N.  Y.  S.  R.  797 ;  Bohnet  v.  Mayor, 
etc.,  IhO  N.  Y.  279;  Chapman  y.  Forles,  125  N.  Y.  532; 
Hope  V.  M.  Ry.  Co.,  79  App.  Div.  583 ;  Mooney  v.  N.  Y. 
L.  R.  R.  Co.,  163  N.  Y.  242 ;  EoeUer  v.  N.  Y.  E.  Ry.  Co., 
159  N.  Y.  218;  Rosenlurg  v.  JSalamon,  144  N.  Y.  92.) 
Upon  the  writ  of  certioi*ari  issued  in  this  proceeding  and 
directed  alone  to  the  state  board  of  tax  commissioners,  the 
relator  had  the  right  to  raise  and  litigate  the  question  whether 
the  remaining  real  estate  upon  the  same  roll  was  or  was  not 
assessed  at  its  full  and  true  value.  {People  ex  rel.  v.  Priest, 
169  N.  Y.  432;  M.  Banlc  v.  Mayor,  etc.,  172  N.  Y.  35.) 
That  part  of  the  order  of  the  Special  Term  which  permits  the 
assessors  of  the  city  of  Rochester  to  raise  by  their  answer,  and 
by  evidence  litigate  the  question  whether  the  relator's  special 
franchise  was  assessed  by  the  state  board  at  its  full  and  true 
value,  or  at  a  less  sum,  is  clearly  erroneous.  {People  ex  rel. 
v.  State  Bd.  of  Tax  Comrs.,  174  K  Y.  417.) 

WiUiam  W.  Wehb,  Corporation  Cownsel,  for  assessors  of 
city  of  Rochester,  respondents  and  appellants.  The  writ  of 
certiorari  should  have  been  directed  to  the  assessors  of  the 
city  of  Rochester  in  the  iirst  instance,  as  the  relator  sought 
relief  in  this  proceeding  upon  the  ground  that  the  assessors 
of  the  city  of  Rochester  had  not  assessed  real  property  in  said 
city  at  its  full  value.  In  order  to  raise  such  a  question  under 
the  Tax  Law  it  was  necessary  that  the  local  assessors  should 
be  made  jiarties  to  the  proceeding.  (L.  1899,  ch.  712  ;  People 
ex  rel.  v.  Priest,  169  N.  Y.  432.)  If  the  writ  of  certiorari 
issued  herein  was  properly  issued  under  section  45  of  the  Tax 
Law,  the  assessors  of  the  city  of  Rochester  are  entitled  under 
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that  section  to  be  raade  parties  hereto,  and  the  Code  of  Civil 
Procedure  also  gives  them  the  right  to  be  made  parties  to 
this  proceeding.  {People  ex  rel,  v.  Bm^ker^  152  N.  Y.  417 ; 
People  ex  rel.  v.  Feitner^  168  N.  T.  441 ;  People  ex  rel. 
V.  Priest,  169  N.  Y.  432 ;  Code  Civ.  Pro.  §§  2132,  2133, 
2137  ;  People  ex  rel.  v.  Jon^s,  110  N.  Y.  509.)  The  defend- 
ants in  a  certiorari  proceeding  commenced  under  the  Tax 
Act  have  the  right  to  seek  to  uphold  the  validity  of  their  pro- 
ceedings. {People  ex  rel.  v.  Palmer,  86  Hun,  513 ;  People 
ex  rel.  v.  WeUs,  84  App.  Div.  330 ;  People  ex  rel.  v.  Tax 
Comrs.,  174  N.  Y.  417 ;  People  ex  rel.  v.  Dederick,  161 
N.  Y.  195  ;  People  ex  rel.  v.  Barker,  165  N.  Y.  305  ;  People 
ex  rel.  v.  Feitner,  168  N.  Y.  441.) 

JvliuB  M.  Mayer,  Attofmey- General  {Horace  McOuire  of 
counsel),  for  respondents.  If  the  local  board  are  made  parties 
to  this  proceeding,  they  should  not  be  permitted  to  traverse 
the  determination  of  the  state  board  of  tax  commissioners 
upon  the  question  of  the  value  of  a  special  franchise.  {People 
ex  rd.  V.  State  Bd.  of  Tax  Comra.,  174  N.  Y.  417.) 

O'Brien,  J.  The  only  question  that  the  appeal  in  this  case 
presents  is  the  power  of  the  court  to  permit  certain  outside 
parties  to  intervene  in  a  proceeding  instituted  by  a  writ  of 
certiorari,  after  issue  joined  between  the  original  parties  and 
just  before  the  close  of  the  trial. 

The  relator  procured  a  writ  of  certiorari  to  be  issued  against 
the  persons  composing  the  state  tax  commissioners  or  the  state 
board  of  tax  commissioners.  The  relator  alleged  in  the  peti- 
tion that  the  special  franchise  taxes  imposed  by  the  state 
board  upon  its  franchises  in  the  city  of  Rochester  were,  for 
the  reasons  stated,  illegal  and  unequal,  when  compared  with 
the  valuation  of  other  real  property  in  the  city,  and  the  peti- 
tion prayed  that  the  writ  issue  to  review  the  action  of  the 
state  board  with  respect  to  the  valuation  of  the  relator's  fran- 
chises. The  officers  composing  the  state  board  made  a  return 
and  the  issues  presented  were  brought  to  trial,  but  before  it 
was  completed,  or  at  least  before  any  judgment  or  order  was 
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entered,  the  local  assessors  of  the  city  of  liocbester  appeared 
before  the  court  and  asked  that  they  be  permitted  to  inter- 
vene in  the  proceedings.  Their  application  was  granted  at  the 
Special  Term,  with  certain  restrictions  as  to  the  questions  to  be 
litigated  by  them.  The  relator  appealed  from  this  order  to 
the  Appellate  Division  and  that  court  modified  the  order  of 
the  Special  Term  by  substituting  in  its  place  an  order  of  its 
own,  the  material  part  of  which  is  as  follows :  "  Ordei*ed,  that 
the  writ  granted  herein  on  the  6th  day  of  May,  1903,  be 
amended  by  directing  that  it  run  to  Charles  F.  Pond,  Joseph 
C.  Wilson,  Frank  Fritzsche  and  Charles  H.  Judson,  as  the 
Board  of  Assessors  of  the  City  of  Rochester,  as  well  as  the 
State  Board  of  Tax  Commissioners,  commanding  the  said 
board  of  assessors  of  the  City  of  Rochester  to  return  their  pro- 
ceedings with  respect  to  the  assessment  of  real  property  in 
said  city,  with  the  same  force  and  effect  as  if  the  writ  had 
originally  been  directed  to  them." 

It  will  be  seen  that  this  order  imported  into  the  case  all  of 
the  assessment  rolls  of  the  city  of  Rochester.  The  issues 
joined  between  the  original  parties  have  not  yet  been  decided 
and  the  case  awaits  the  determination  of  the  question  of  the 
right  of  the  local  assessors  to  intervene.  The  learned  court 
below  has  certified  to  this  court  certain  questions  which  it  is 
claimed  arise  in  the  controversy.  The  first  two  questions  are, 
briefly  stated :  (1)  Does  the  statute  permit  a  relator  assessed  for 
a  special  franchise  to  challenge  the  assessment  as  unequal, 
upon  the  ground  tliat  such  special  franchise  was  assessed  at  a 
greater  ratio  of  value  than  was  the  real  property  upon  the 
roll  assessed  by  the  local  assessors?  (2)  Has  the  Supreme 
Court  power  to  amend  the  original  order  directing  the  writ  so 
as  to  direct  that  it  shall  run  to  the  local  assessors  upon  their 
application,  as  well  as  to  the  state  board,  after  the  filing  of  the 
return  by  the  state  board  and  the  trial  of  the  issue,  but  before 
final  decision  thereon  ?  The  other  two  questions  certified  are 
hypothetical  and  depend  upon  the  answers  to  the  questions 
already  stated,  and  obviously  are  not  involved  in  the  disposi- 
tion of  this  appeal.     So  the  case  presents  no  question  what- 
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ever  except  the  power  of    the  court  to   permit   the  local 
aseessora  to  intervene. 

In  section  45  of  the  Tax  Law  the  right  to  review  the  action 
of  the  state  board  is  expressed  in  the  following  terms :  "  Ad 
assessment  of  a  special  franchise  by  the  state  board  cf  tax 
commissioners  may  be  reviewed  in  the  manner  prescribed  by 
article  11  of  this  chapter,  and  that  article  applies  so  far  as 
practicable  to  such  an  assessment,  in  the  same  manner  and 
with  the  same  force  and  effect  as  if  the  assessment  had  been 
made  by  local  assessors ;  a  petition  for  a  writ  of  certiorari  to 
review  the  assessment  must  be  presented  within  fifteen  days 
after  the  completion  and  filing  of  the  assessment  roll,  and  the 
first  posting  or  publication  of  the  notice  thereof  as  required 
by  law.  Such  writ  must  run  to  and  be  answered  by  said  state 
board  of  tax  commissioners  and  no  writ  of  certiorari  to  review 
any  assessment  of  a  special  franchise  shall  run  to  any  other 
board  or  officer  unless  otherwise  directed  bv  the  court  or 
judge  granting  the  writ.  An  adjudication  made  in  the  pro- 
ceeding instituted  by  such  writ  of  certiorari  shall  be  binding 
upon  the  local  assessors  and  any  ministerial  ofiicer  who 
performs  any  duty  in  the  collection  of  said  assessment  in  the 
same  manner  as  though  said  local  asses8oi*s  or  officers  had 
been  parties  to  the  proceeding."  It  will  be  seen  by  other  pro- 
visions of  the  Tax  Law  (section  21)  that  tlie  local  assessora  can 
exercise  no  powers  or  judicial  functions  in  the  assessment  or 
valuation  of  that  species  of  property  defined  as  a  special  fran- 
chise. All  that  they  have  to  do  with  it  is  to  enter  the  valu- 
ation as  transmitted  to  them  by  the  state  board  upon  their 
rolls  in  the  column  designated  by  the  statute  for  that  purpose. 
The  controversy  presented  by  this  case  is,  therefore,  between 
the  relator  and  the  officers  that  assessed  its  special  fran- 
chises, namely,  the  state  board.  There  is  no  question  as  to 
the  validity  or  regularity  of  the  local  assessment  of  real  estate 
by  the  local  board,  and  no  official  act  of  the  local  assessors  can 
be  affected  by  the  proceedings  which  the  relator  instituted. 
It  is  said,  however,  that  inasmuch  as  the  relator  has  alleged  that 
the  general  assessment  of  real  estate  in  the  city  is  much  less  than 
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its  true  valae,  and  less  relatively  than  the  valuation  imposed 
by  the  state  board  upon  the  relator's  special  franchises,  the 
decision  in  the  case  may  reflect  unfavorably  upon  tlie  manner 
in  which  the  local  assessors  have  performed  their  duties,  which 
was  to  assess  all  property  at  its  true  value.  The  fact  that 
I'eflections  may  incidentally  be  cast  upon  the  manner  in  which 
a  public  officer  performs  his  duty  affords  no  legal  ground 
for  permitting  him  to  intervene  in  a  controversy  between 
other  parties.  This  is  the  principal  ground  upon  which 
the  local  assessors  ask  to  be  made  parties  to  this  proceed- 
ing. They  contend  that  their  official  action  was  incidentally 
assailed  by  the  relator  when  it  alleged  that  real  estate,  other 
than  special  franchises,  in  the  city  had  been  assessed  for  less 
than  its  true  value.  But  tlie  allegation,  whether  sustained  or 
not,  cannot  change  the  assessment  rolls,  so  far  as  the  valu- 
ation of  other  real  estate  is  concerned.  Therefore,  it  would 
seem  that  the  claim  of  the  assessors  is  based  more  upon  senti- 
ment than  upon  legal  right,  and  the  proposition  that  a  public 
officer  should  be  permitted  to  intervene  in  a  litigation  between 
other  parties  simply  because  his  official  action  is  incidentally 
to  be  brought  in  question,  cannot  be  sustained  or  tolerated. 

But  it  is  contended  that  tlie  use  of  the  words  ^^  unless  other- 
wise  directed  hy  the  court  or  judge  granting  the  writ^^  con- 
tained in  section  45  of  the  Tax  Law,  recognizes  the  power  of 
the  court  to  introduce  new  parties  into  the  litigation,  even 
arfter  the  trial  has  been  commenced.  It  is  quite  likely  that 
that  is  true,  but  what  parties  are  to  be  brought  in,  and  for 
what  reason  ?  When  we  examine  other  provisions  of  law  on 
this  subject  the  use  of  these  words  will  be  explained.  By 
section  452  of  the  Code  of  Civil  Procedure  power  is  conferred 
upon  the  courts  to  introduce  new  parties,  wliere  a  complete 
determination  of  the  controversy  cannot  be  had  without  their 
presence,  and  where  other  parties  are  interested  in  the  sub- 
ject-matter of  the  action.  By  section  2137  of  the  Code  a  new 
party  may  be  brought  in  on  his  own  application,  where  it  is 
shown  that  he  is  specially  and  beneiicially  interested  in  uphold- 
ing the  determination  to  be  reviewed.     By  section  2183  of  the 
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Code  the  court  is  given  power  in  a  certiorari  proceeding  to 
make  an  order  therein  in  relation  to  any  matter  not  provided 
for  in  the  article,  as  a  similar  proceeding  may  be  taken  in  an 
action  brought  in  the  same  court  and  triable  in  the  county 
where  the  writ  is  returnable.  There  is  some  dispute  between 
counsel  as  to  how  far  all  or  any  of  these  provisions  apply  to 
the  writ  in  the  present  case.  It  is  needless  to  discuss  that 
question,  since  we  have  no  doubt  that  the  principle  which 
underlies  these  provisions  does  apply  here,  and  it  was  these 
provisions  that  the  legislature  had  in  view  when  it  used  the 
words  quoted  from  section  45.  These  words  refer  to  cases 
where  the  parties  asking  to  intervene  bring  the  case  within 
the  principle  of  these  sections ;  but  it  cannot  be  assumed  that 
the  legislature  intended  to  empower  the  courts  to  introduce 
new  parties  into  a  litigation  for  no  legal  reason  or  cause  what- 
ever. The  parties  asking  to  intervene  must  show  that  they 
have  some  legal  interest  in  the  controversy,  or  if  they  are 
public  ofiScers,  as  in  this  case,  that  the  interests  which  they 
represent  will  be,  in  a  legal  sense,  unfavorably  aflfected  by 
the  judgment  in  the  case.  It  cannot  be  supposed  that  it  was 
intended  that  new  parties  could  be  introduced  for  the  sole 
purpose  of  protecting  their  official  reputations,  or  repelling 
any  reflections  which  might  incidentally  be  cast  upon  them 
in  the  progress  of  a  litigation  between  other  parties  upon 
other  questions. 

The  first  question  stated  above  requires  us  to  give  construc- 
tion to  the  statute  and  decide  whether  the  question  of  inequal- 
ity can  be  litigated  in  the  proceeding  in  advance  of  any 
decision  on  that  point  by  the  court  of  original  jurisdiction. 

We  think  that  the  orders  of  the  Appellate  Division  and  Special 
Term  appealed  from  must  be  reversed,  with  costs  to  the  relator  in 
all  courts  against  the  interveners ;  the  second  question  answered 
in  the  negative,  and  the  other  questions  need  not  be  answered, 
since  they  relate  to  matters  not  involved  in  this  appeal. 

CuLLEN,  Ch,  J.,  Bartlett,  Haioht,  Vann  and  Werner, 
JJ.,  concur ;  Gray,  J.,  absent. 

Orders  reversed. 
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The  People  of  the  State  op  New  Yobk  ex  rel.  Hugh 
FiTZPATBicK,  Appellant,  v.  Fbanois  V.  Gbeene,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

New  York  City  —  When  Charges  "  Pending"  Are  Insufficient 
TO  Prevent  the  Retirement  of  a  Police  Officer  on  a  Pension. 
Whatever  may  be  the  nature  or  form  of  the  charges  which  will  prevent  the 
retirement  on  a  pension  of  a  member  of  the  police  force  of  the  city  of  New 
York,  who  is  a  veteran,  has  served  twenty  years  and  has  made  application 
therefor  under  section  855  of  the  charter  (L.  1901,  ch.  466)  providing  that 
he  must  be  relieved  if  "there  are  no  charges  against  him  pending/'  an 
anonymous  communication,  containing  no  statement  of  an  act,  default  or 
neglect  upon  his  part  which  would  constitute  a  breach  of  duty,  although 
certain  statements  were  made  therein  which  by  argument  or  inference 
might  reflect  upon  him  as  a  public  officer,  in  the  possession  of  the  com- 
missioner two  weeks  before  the  application  for  retirement  was  filed  and 
upon  which  no  charges  were  formulated,  cannot  be  regarded  as  a  charge 
"  pending  : "  and  the  subsequent  formulation  of  charges,  his  trial  thereon 
and  removal,  cannot  affect  his  status  as  a  retired  member  of  the  force. 

People  ex  rel,  FiUpatriek  v.  Greene,  97  App.  Div.  502,  reversed. 

(Argued  April  12,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Coart  in  the  iirst  judicial  department,  entered 
November  17,  1904,  which  dismissed  a  writ  of  certiorari  to 
review  the  determination  of  the  defendant  in  dismissing  the 
relator  from  the  office  of  captain  of  police  of  the  citj  of  New 
York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  0.  Maaa  for  appellant.  There  were  no  charges 
pending  against  the  appellant  when  he  applied  to  be  retired 
from  the  police  force,  and  being  a  veteran  of  the  Civil  war 
and  entitled  to  be  retired,  the  respondent  erred  in  not  grant- 
ing his  application.  {McDermoU  v.  Board  of  Police^  5  Abb. 
Pr.  422 ;  People  ex  rel.  v.  Gamhlmg^  26  Barb.  481 ;  People 
ex  rel,  v.  French,  23  K  T.  S.  R.  384 ;  People  ex  rel.  v.  Board 
of  Police  Comrs.,  93  N.  T.  97.) 
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John  J.  Ddany^  Corporation  Counsel  {Theodore  Connoly 
and  Thomas  F,  Noonan  of  counsel),  for  respondent.  The 
application  for  the  relator's  retirement  did  not  prevent  his  dis* 
missal.  {People  ex  rel.  v.  French^  108  N.  T.  105';  People  ex 
rel.  V.  Martin^  145  N.  Y.  253 ;  People  ex  rel.  v.  Roosevelt^  14 
Misc.  Rep.  531 ;  149  K  Y.  574 ;  PeopU  ex  rel  v.  Coler,  173 
N.  Y.  103;  Friel  v.  McAdoo,  91  N.  Y.  Sapp.454;  People  ex 
rel.  V.  Greene,  87  App.  Div.  589.) 

O'Brien,  J.  The  relator  was  removed  from  the  police 
force  by  the  defendant  after  a  long  trial  upon  charges  formu- 
lated and  filed  on  the  9th  day  of  February,  1903.  The 
charges,  in  substance,  were  that  the  relator  neglected  to  per- 
form his  duty  as  a  policeman,  in  certain  particulars  specified 
in  the  charges  and  referred  to  at  length  in  the  evidence. 
Whether  the  charges  were  or  were  not  sustained  by  the  proof 
is  a  question  that  is  not  before  this  court ;  nor  are  any  other 
questions  that  arose  in  the  progi*ess  of  the  trial  with'  respect 
to  the  admission  or  rejection  of  evidence.  It  is  admitted  on 
all  sides  that  there  is  but  one  question  in  the  case  that  this 
cou^t  can  review,  and  that  relates  to  the  power  and  jurisdic- 
tion of  the  defendant  to  entertain  the  charges  or  to  remove 
the  relator  from  the  force,  whatever  the  evidence  may  tend 
to  show  with  respect  to  his  dereliction  of  duty. 

By  section  355  of  the  present  charter  of  the  city  of  New 
York  an  honorably  discharged  soldier  or  sailor  from  the 
army  or  navy  of  the  United  States  in  the  late  Civil  war, "  who 
has  performed  duty  on  such  police  force  for  a  period  of 
twenty  years  or  upwards,  upon  his  own  application  in  writing, 
*  *  *  provided  there  are  no  charges  against  him  pending, 
7miet  be  relieved  and  dismissed  from  said  force  and  service  by 
the  department  and  placed  on  the  roll  of  the  police  pension 
fund  and  awarded  and  granted,  to  be  paid  from  said  pension 
fund,  an  annual  pension  during  his  lifetime  of  the  sum  not 
less  than  one-half  of  the  full  salary  or  compensation  of  such 
member  so  retired."  It  will  be  seen  that  this  statute  permits 
a  inembcr  of  the  police  force  to  retire  from  the  service,  pro^ 
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viding  be  is  a  veteran  and  has  served  twenty  years.  That 
the  relator  was  such  veteran  and  had  served  twenty  years  is 
admitted  in  the  return  to  the  writ  of  certiorari  and  conceded 
upon  the  arguments.  It  will  be  seen,  also,  that  this  statute 
executes  itself,  in  the  sense  that  when  the  necessary  facts  exist 
the  retirement  is  accomplished  by  the  policeman's  application 
in  writing.  In  other  words,  when  the  necessary  conditions 
actually  exist  the  retirement  is  accomplished  by  the  police- 
man's application,  \fithout  any  action  upon  the  part  of  any 
other  body.  In  this  respect  the  present  provision  of  the  law 
differs  from  that  contained  in  the  preceding  charter,  since  the 
retirement  of  a  policeman  under  such  circumstances  was  then 
accomplished  "  by  resolution  adopted  by  the  majority  vote  of 
the  full  board."  Hence  the  cases  of  People  ex  rel.  Brady  v. 
Martin  (145  N.  Y.  253)  and  People  ex  rd.  Tuck  v.  French 
(108  N.  Y.  105)  have  no  application  to  this  case. 

On  the  2d  day  of  February,  1903,  the  relator  filed  with  the 
police  commissioner  his  written  application  to  be  retired  from 
the  police  force  and  placed  upon  the  pension  roll.  This 
application  was  signed  by  him  and  the  facts  stated  therein 
duly  verified.  It  has  already  been  pointed  out  that  the  fact 
that  the  relator  was  a  veteran  and  had  served  twenty  years  on 
the  police  force  is  admitted  by  the  record  and  stands  undis- 
puted. This  leaves  but  one  other  fact  upon  which  the  rela- 
tor's right  to  retire  from  the  force  was  conditioned  to  be  con- 
sidered, and  that  is  the  condition  that  at  the  time  he  made  his 
application  for  retirement  there  were  "  no  charges  against 
him  pending."  N  ot withstanding  the  relatoi-'s  written  applica- 
tion for  retirement,  charges  were  preferred  against  him  before 
the  defendant  and  filed  on  the  9th  of  February,  1903,  and 
upon  these  charges  he  was  tried  and  removed  from  the  force. 
That  determination  is  defended  upon  the  ground  that  at  the 
time  the  relator  applied  for  retirement  there  were  in  fact 
charges  pending  against  him  before  the  defendant,  and  it  was 
upon  those  charges,  or  some  of  them,  that  he  was  subsequently 
tried. 

The  only  charge  that  is  claimed  to  (ipemte  to  defeat  the 
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relator's  attempt  to  retire  from  the  force  is  an  unsigned,  or 
anonymous  communication,  which  was  delivered  to  the  defend- 
ant by  an.  officer  of  the  Society  for  the  Prevention  of  Crime. 
The  paper  covers  more  than  three  printed  pages  of  this  record, 
and  whether  it  is  a  charge  within  the  meaning  of  the  statute  is 
a  pure  question  of  law.  It  is,  I  think,  reasonable  to  assume 
that  the  charge,  in  order  to  defeat  this  beneficial  provision  of 
the  statute,  should  at  least  have  an  author  or  accuser,  and 
should  contain  a  statement  in  some  form  of  some  act,  or 
default,  or  neglect  on  the  part  of  the  policeman,  which  would 
justify  his  removal.  We  do  not  say  that  it  is  necessary  that 
such  a  charge  should  be  a  formal,  or  technical  one,  or  in  such 
a  condition  that  the  accused  policeman  could  be  put  upon 
trial  under  it ;  but  we  think  that  whether  it  is  signed  or  not 
it  should  at  least  state  something  in  the  form  of  an  accusation. 
It  should  state  that  he  has  either  done  or  omitted  to  do  some- 
thing which  would  constitute  a  breach  of  duty.  When  this 
anonymous  paper  is  read  from  beginning  to  end  nothing 
of  that  kind  can  be  found  in  it.  It  does  convey,  with  con- 
siderable detail,  a  mass  of  information  to  the  police  commis- 
sioner as  to  the  existence  of  disorderly  houses  in  the  precinct. 
But  there  is  not  a  word  in  it  to  show  that  the  existence  of 
these  houses  was  in  any  respect  chargeable  to  any  action,  col- 
lusion or  omission  of  duty  on  the  part  of  the  relator.  If  such 
a  communication  could  be  held  to  be  a  charge,  within  the 
meaning  of  the  statute,  it  is  doubtful  if  any  veteran  policeman 
on  the  force  would  be  entitled  to  retirement. 

It  is  said  that  unless  this  paper  is  held  to  be  a  charge, 
within  the  meaning  of  the  statute,  policemen  will  be  enabled 
to  evade  responsibility  for  their  breach  or  neglect  of  duty,  by 
simply  retiring  before  the  charges  have  been  regularly  formu- 
lated. There  are  very  few  statutes  of  this  character  that  can- 
not be  rendered  useless,  or  ineffectual,  simply  by  imagining 
some  extreme  case  that  may  happen  if  it  is  construed  accord- 
ing to  its  plain  meaning.  On  the  otiier  hand,  it  might  be 
observed  that  hardly  any  application  on  the  part  of  a  police- 
man to  be  retired,  situated  as  the  relator  was,  could  be  effect- 
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ual  if  an  anonymous  communication.  like  tbe  one  in  this 
record,  were  allowed  to  defeat  his  application. 

Nor  is  it  hardly  possible  to  believe  that  the  defendant  him- 
self considered  this  paper  as  in  any  sense  a  charge  against  the 
relator,  within  the  meaning  of  the  statute.  It  specified  no 
omission  of  duty  on  his  part,  and  no  wrongful  act  or  omission 
of  any  kind.  It  is  quite  true  that  certain  things  are  stated  in 
it  which  by  argument  or  inference  might  reflect  unfavorably 
upon  him  as  a  public  oflicer,  but  to  sa}'  that  for  that  reason  it 
was  a  charge  sufficient  to  defeat  his  application  would  be 
simply  refining  away  a  statute  intended  for  a  laudable  and 
beneficial  purpose.  Tliis  paper  was  in  the  possession  of  tbe 
defendant  for  moi*e  than  two  weeks  prior  to  the  filing  of  the 
application,  and  if  any  one  supposed  that  it  constituted  a 
charge  of  neglect  of  duty  it  is  difficult  to  see  why  the  authori- 
ties did  not  move  with  gi-eater  celerity.  They  formulated  no 
charges  against  the  relator  until  his  application  for  retirement 
had  been  filed,  and  then  it  must  be  admitted  that  tbe  pro- 
ceedings for  his  removal  were  conducted  with  great  vigor  and 
rapidity. 

We  think  that  the  statute  is  entitled  to  a  reasonable  con- 
struction, and  that  it  is  not  at  all  a  reasonable  view  to  bold 
that  an  anonymous  paper,  such  as  the  one  in  question,  which 
refers  to  no  wrongful  act  or  omission  of  duty  op.  the  part  of 
the  i*olator,  is  sufficient  as  a  charge  to  deprive  him  of  tlie 
benefit  of  the  statute,  simply  because  it  points  out  with  con- 
siderable detail  the  existence  and  particular  locality  of  various 
disorderly  houses  in  the  precinct. 

It  follows  that  the  order  of  the  Appellate  Division  should  be 
reversed  and  the  proceedings  of  the  commissioner  annulled, 
with  costs  in  all  courts  to  the  relator. 

CuLLEN,  Ch.  J.,  Bartle'it,  Vann  and  Weeneb,  JJ.,  con- 
cur; Haioht,  J.,  not  voting;  Gbai\  J.,  absent. 

Order  reversed,  etc. 
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Thomas  Donahue,  Respondent,  v.  Keystone  Gas  Company, 

Appellant. 

Neolioencb  —  Easement  op  Abutting  Owner  in  Shade  Trees 
Growing  in  Street  —  Liability  of  Gas  Company  for  Their  Destruc- 
tion BY  Escaping  Gas.  Au  owuer  of  residential  property  abutting  upon 
a  city  street,  but  owning  no  part  of  the  bed  thereof,  on  the  margin  of  which 
and  directly  in  front  of  his  premises,  but  not  upon  his  knd,  are  a  number 
of  maple  trees,  planted  by  his  predecessor  in  title,  about  thirty -five  years 
old,  "all  in  thrifty  condition  and  furnishing  good  shade,"  lias  a  property 
right  therein  sufficient  to  entitle  him  tc  recover  the  damages  caused  to  his 
premises  by  the  destruction  of  the  trees  by  the  negligence  of  a  gas  com- 
pany, in  permitting,  after  notice,  gas  to  escape  from  its  pipes  into  the  soil 
about  the  roots  of  the  trees;  as  an  abutting  owner  he  has  a  right  therein 
in  the  nature  of  an  easement  attached  to  and  forming  part  of  his  premises, 
similar  to  his  easements  of  light,  air  and  access  and  other  easements,  which 
spring  from  the  situation  of  his  land  upon  the  open  space  of  the  street, 
wliich  exists  whether  he  owns  the  fee  of  the  street  or  not;  and  even  if  the 
city,  owning  the  street,  has  a  right  of  action  for  the  destruction  of  the  trees, 
this  cannot  constitute  a  double  recovery  for  the  same  injury,  because  the 
damages  are  as  distinct  and  clear  as  the  causes  of  action  themselves;  one 
involves  the  general  rights  of  the  city,  the  other  is  limited  to  the  special 
rights  of  the  abutting  owner. 

Donahue  v.  Ksystone  Gas  Co,,  90  App.  Div.  886,  affirmed. 

(Argued  March  18,  1005;  decided  April  25,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  15,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

J.  H.  Warmg  for  appellant.  The  plaintiff  had  no  prop- 
erty in  the  trees  in  question.  {Green  v.  Armstrong^  1  Den. 
550;  Goodyear  v.  Voftburgy  57  Barb.  245;  Mott  v.  Palnier^ 
1  N.  Y.  564;  L  F.  Co.  v.  L.  K  G.  Co,,  82  N.  Y.  476 ;  Kil/^ 
more.v.  Howlett^  48  N.  Y.  565;  Pierpont  v.  Beriuird, 
6  N.  Y.  279;  McGregor  v.  Brown,  10  N.  Y.  114;  Woodhull 
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V.  Rosenthal^  66  N.  T.  383 ;  Annsirang  v.  Du  Boia^  90  N.  Y. 
95 ;  Story  v.  N.  T.  E,  It  jR.  Co.,  90  N.  Y.  123.)  U  the 
gas  escaped  through  defendant's  negligence,  as  the  jury  found, 
that  does  not  make  it  liable  to  the  plaintiff.  {Say  v.  Cohoes 
Co.,  2  N.  Y.  159;  Raddiff  v.  BrooMyn,  4  N.  Y.  195; 
Campbell  v.  Seaman,  '63  N.  Y.  568 ;  StUlivan  v.  Dunham, 
161  N.  Y.  290 ;  Huffmire  v.  City  of  BrooJdyn,  162  N.  Y. 
584 ;  Clark  v.  Foot,  8  Johns.  421 ;  Gardiner  v.  ViUage, 
2  Johns.  Ch.  162 ;  Phelps  v.  Nowlen,  72  K  Y.  39 ;  Ride^ 
out  V.  Knox,  148  Mass.  368;  Knapp  v.  Roche,  94  N.  Y. 
329.) 

W.  D.  Parker  for  i-espondent.  The  rights  of  free  passage 
along  the  sidewalk  and  roadway  and  to  the  enjoyment  of  the 
shade  trees,  and  the  property  value  augmented  by  them,  were 
perpetual  appui-tenances  to  the  land  adjoining.  {HoUov>ay 
V.  Southmayd,  139  N.  Y.  390 ;  Haight  v.  LitOefidd,  147 
N.  Y.  338 ;  Archibald  v.  N.  T,  C.  <b  H.  R.  R,  R.  Co.,  157 
N.  Y.  574;  Mattes  v.  Frankd,  157  N.  Y.  603;  Payne  v. 
Chandler,  134  N.  Y.  385;  Spencer  v.  KeUmer,  151  N.  Y. 
398 ;  Newman  v.  Nellie,  97  N.  Y.  285 ;  Girrham  v.  E.  C.  E. 
Co.,  29  N.  Y.  Supp.  1904;  EdsaU  v.  HmjoeU,  33  N,  Y.  Supp. 
893.) 

Vann,  J.  The  plaintiff  has  the  rights  of  an  abutting  owner 
upon  the  west  side  of  a  public  highway  known  as  Union  street, 
in  the  city  of  Olean,  but  he  owns  no  part  of  the  bed  of  the 
street.  The  defendant  is  a  foreign  corporation  which  supplies 
natural  gas  to  the  inhabitants  of  the  city  for  light  and  fuel  by 
means  of  pipes  laid  beneath  the  surface  of  the  streets  in  the 
usual  way.  There  are  two  dwelling  houses  on  the  premises  of 
the  plaintiff,  one  of  which  he  occupies  as  a  residence  while 
the  other  is  leased  to  a  tenant.  In  1898,  near  the  west  margin 
of  Union  street  and  directly  in  front  of  the  plaintiff's  prem- 
ises but  not  upon  his  land,  there  were  five  maple  trees  about 
thirty-five  years  old,  "  all  in  thrifty  condition  and  furnishing 
good  shade."    These  trees  stood  twenty-five  feet  from  the 
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front  line  of  the  plaintifiPs  hoases  and  made  them  attractive  to 
purchasers  and  tenants.  About  1900,  as  the  jury  found  upon 
sufficient  evidence,  four  of  these  trees  were  destroyed  by  the 
negligence  of  the  defendant  in  permitting  gas  to  escape  from 
its  pipes  into  the  soil  about  the  roots  of  the  trees.  This 
action  was  brought  to  recover  the  damages  alleged  to  have 
been  sustained  by  the  plaintiff  b}'  reason  of  these  facts,  and 
the  jury  found  a  verdict  in  his  favor  for  the  sum  of  $150. 
Upon  appeal  to  the  Appellate  Division  the  judgment  entered 
upon  the  verdict  was  unanimously  affirmed,  one  of  the  judges 
concurring  in  the  result  only. 

Upon  the  trial  the  court  charged,  among  other  things,  as 
follows :  '^  For  the  purposes  of  the  disposition  of  this  case  I 
charge  you  as  a  matter  of  law  that  the  plaintiff  had  a  property 
right  in  those  trees,  although  they  were  not  planted  upon 
lands  that  he  had  the  title  to,  sufficient  to  permit  him  as  a 
matter  of  law  to  maintain  an  action  against  any  person  who 
might  wrongfully  injure  or  destroy  the  same."  The  excep- 
tion taken  to  this  ruling  presents  the  main  question  that  we 
are  called  upon  to  decide. 

The  defendant  claims  that  the  plaintiff  had  no  legal  or 
equitable  interest  hi  the  trees,  because  he  did  not  own  the 
land  upon  which  they  stood  and  that,  hence,  he  sustained  no 
injury  by  reason  of  their  destruction.  The  plaintiff  claims 
that,  as  an  abutting  owner,  he  had  a  right  in  the  trees  in  the 
nature  of  an  easement  attached  to  and  forming  a  part  of  his 
premises,  and  that  he  was  entitled  to  recover  the  damages 
caused  to  his  land  by  the  loss  of  the  trees  through  the  wrongful 
act  of  the  defendant.  An  interesting  and  important  question  is 
thus  presented,  upon  which  there  is  but  little  direct  authority, 
although  the  courts  have  labored  long  to  settle  the  principles 
of  law  governing  the  rights  of  those  owning  land  upon  a  pub- 
lic street  where  the  fee  is  in  the  municipal  government. 

The  maintenance  of  trees  in  a  street  for  the  purpose  of 
ornament  and  shade  is  a  proper  street  use,  sanctioned  both  by 
statute  and  the  custom  of  the  country.  (BdsaU  v.  HaweU^  86 
Hun,  424 ;  Cross  v.  Mayar,  etc,  18  N.  J.  Eq.  305, 313 ;  2  E.  L. 
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of  1813,  ch.  23,  §  29 ;  2  R  S.  1898,  §  127  [8th  ed.]  ;  L.  1863,  ch. 
93 ;  L.  1875,  cb.  215  ;  L.  1881,  ch.  344 ;  L.  1890,  ch.  568,  §§  43, 
44.)  The  trees  thus  maintained  are  a  part  of  tiie  street,  to  be 
enjoyed  and  used  by  tlie  public  traveling  thereon  the  same  ae 
a  good  roadbed,  sidewalk,  pavement  or  anything  else  in  the 
street  which  contributes  to  the  comfort  or  pleasure  of  the 
traveler.  As  a  general  rule  whatever  renders  a  street  more 
valuable  to  the  people  at  large  renders  it  moi'e  valuable  to 
the  abutting  owner,  for  he  has  all  their  rights  of  user, 
besides  other  rights  which  are  peculiar  to  himself.  While 
the  control  of  the  street,  regardless  of  where  the  title  may 
be,  of  necessity  is  in  the  public  authorities,  and  they  may 
grade  and  improve  it  even  to  his  detriment,  still  he  has  special 
rights  therein,  which  are  a  species  of  property  that  eaimot  be 
taken  from  him  without  compensation  awarded  according  to 
the  law  of  the  land.  {Story  v.  iT.  F,  Flev.  B.  R.  Co.^  90 
N.  Y.  122,  179.) 

Among  his  rights  are  those  of  light,  air  and  access,  each 
long  resisted,  but  now  well  established  as  safe  from  the 
onslaught  of  wrongdoers,  even  including  those  who  erect  an 
elevated  railroad  in  a  street  with  the  sanction  of  law.  {Lahr 
V.  Hfetr.  Elev.  By.  Co.,  104  N.  Y.  268 ;  Alendroth  v.  Man- 
hattan By.  Co.,  122  N.  Y.  1 ;  Kane  v.  N.  T.  EUv.  E.  E. 
Co.,  125  N.  Y.  164.)  But  during  the  long  struggle  which 
saved  these  rights  of  the  abutting  owner,  lie  did  not  always 
win,  for  the  necessary  annoyance  caused  by  a  use  of  the  street 
authorized  by  law,  such  as  the  noise  of  a  train  passing  on  an 
elevated  railway,  gives  him  no  right  to  permanent  damages, 
unless  some  part  of  his  land  is  taken.  {American  Bank  Note 
Co.  V.  N.  Y.  Elev.  B.  B.  Co.,  129  N.  Y.  252.)  This  was  so 
held  upon  the  ground  that  where  the  use  is  authorized  and  is 
for  the  benefit  of  the  public,  he  must  endure  the  discomfort 
incidental  to  a  lawful  use  and  essential  to  the  public  welfare. 
But  whatever  pollutes  the  air  he  breathes,  such  as  smoke  and 
gas,  shuts  the  light  from  his  windows  or  hinders  access  to  his 
door,  such  as  an  elevated  railroad  structure  and  the  trains 
thereon,  must  be  reckoned  for,  even  by  the  technical  wrong- 
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doer  acting  with  some  sanction  but  not  the  full  sanction  of  law. 
In  settling  the  law  to  this  extent,  general  expressions  have  some- 
times been  ased  by  the  court,  indicating  as  its  opinion  that  tiiese 
easements  of  light,  air  and  access  are  the  only  rights  which 
an  abutting  owner  has  in  a  public  street  of  which  he  owns  no 
part.  Courts  settle  the  law  by  passing  upon  actual  questions, 
not  by  advancing  absti'act  theories,  and  the  words  of  exclu- 
sion should  be  limited  to  the  facts  of  the  case  in  hand  when 
they  were  used,  as  was  doubtless  the  intention. 

It  is  to  be  observed  that  we  are  not  dealing  with  a  question 
arising  between  an  abutting  owner  and  the  city  authorities, 
for  in  such  a  case  the  rights  of  the  latter  are  paramount,  so 
long  as  the  road  is  kept  open  and  unobstructed.  Nor  are  we 
dealing  with  a  question  between  him  and  a  corporation  author- 
ized to  use  the  streets  for  some  public  purpose,  where  it 
becomes  necessary  to  cut  shade  trees  in  order  to  effect  that 
purpose.  It  is  not  the  question  which  might  have  arisen  when 
the  defendant  many  years  ago  laid  its  pipes  in  the  street,  if  it 
had  then  been  necessary  to  cut  the  trees  which  are  the  subject 
of  this  action  in  order  to  do  the  work  properly  and  they  had 
been  cut  for  that  purpose  with  the  approval  of  the  city  authori- 
ties. The  defendant  did  not  let  its  gas  escape  with  the  con- 
sent of  the  officei-s  in  control  of  the  street.  It  did  not  act  in 
accordance  with  law,  but  in  violation  of  law.  It  was  not  a 
semi-wrongdoer  as  were  the  elevated  railroad  companies,  but 
an  absolute  wrongdoer.  It  was  a  naked  ti'cspasser  and  its  act 
was  a  nuisance  which  inflicted  special  injury  upon  private 
property,  for  it  reduced  the  value  of  the  plaintiflPs  premises 
by  the  sum  of  $150,  as  the  jury  found.  Every  one  has  a  right 
to  use  a  public  street,  but  no  one  has  a  right  to  stand  in  front 
of  anottier's  residence  and  play  a  hurdy  gurdy  or  fog  horn 
hour  after  hour  and  day  after  day  to  the  annoyance  of  the 
owner  and  his  family.  That  would  be  a  ti'espass,  even  if  the 
offender  did  not  touch  the  property  of  the  abutting  owner, 
whose  right  to  damages  could  not  be  questioned.  If  a  mere 
trespasser  should  maliciously  cut  shade  trees  standing  in  a 
street,  the  fee  of  which  was  in  the  city,  could  the  abutting 
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owner  recover  damages  ?  That  is  in  substance  the  question 
before  us,  for  wliile  the  defendant  did  not  act  wilfully  in 
destroying  the  trees  it  acted  negligently,  after  due  warning 
and  was  a  simple  wrongdoer. 

The  defendant  insists  with  great  persistence  that  it  did  not 
injure  the  plaintiflF,  because  it  did  not  touch  his  premises  or 
throw  anything  upon  them.  Interference  with  access  or  with 
light  does  not  necessarily  involve  contact  with  tangible  prop- 
ert}'',  yet  either  is  a  trespass  upon  a  property  right.  Why 
should  the  law  protect  the  air  of  an  abutting  owner  from  the 
smoke  of  a  semi-trespasser  and  not  protect  the  coolness  of  the 
air  from  injury  by  an  absolute  trespasser  ?  If  the  air  is  better 
in  the  one  case,  it  is  in  the  other,  for  the  difference  is  in  degree 
only.  Upon  what  principle  can  pure  air  be  called  k  property 
right  and  cool  air  no  right  at  all  ? 

What  is  the  principle  upon  which  interference  with  light, 
air  and  access  is  made  the  subject  of  damages  and  sometimes 
of  an  injunction  ?  Why  do  courts  hold  that  these  rights  are 
property  ?  What  is  their  origin  and  nature  ?  Why  does  the 
abutting  owner  have  rights  in  the  street  which  do  not  belong 
to  the  general  public  ?  These  questions  were  asked  in  sub- 
stance in  the  tirst  case  which  recognized  the  existence  of  the 
righta  and  they  were  answered  for  the  purpose  of  that  case  as 
follows :  "  Generally,  it  may  be  said,  it  is  to  have  the  street 
kept  open,  so  that  from  it  access  may  be  had  to  the  lot,  and 
light  and  air  furnished  across  the  open  way.  *  *  *  This 
right  or  privilege  constitutes  an  easeinent  in  the  bed  of  the 
etreet,  which  attaches  to  the  abutting  property  of  the  plaintiff 
and  constitutes  private  property  within  the  meaning  of  the 
Constitution,  of  which  ho  cannot  be  deprived  without  compen- 
sation." {Story  v.  iT.  Y.  EUv.  R,  R.  Co.,  90  N.  Y.  122, 
146,  179.) 

In  a  later  case,  Judge  Andrews,  speaking  of  the  right,  said : 
"  But  however  difBcult  it  is  to  trace  its  origin  or  refer  it  to 
any  exact  legal  principle,  it  is  undoubtedly  the  prevailing 
doctrine  of  American  jurisprudence  that  the  owner  of  a  lot 
abutting  on  a  city  street,  the  fee  of  which  is  in  the  municipal- 
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ity,  has,  hy  virtice  of  proximity^  special  and  peculiar  rights, 
facilities  and  franchises  in  the  street,  not  common  to  citizens  at 
large,  in  the  nature  of  easements  therein,  constituting  property 
of  which  he  cannot  be  deprived  b}"  the  legislature  or  munici- 
pality or  by  both  combined  without  compensation."  {Kwns 
V.  N.  T.  EUv.  B.  R.  Co,,  125  N.  Y.  164,  180.)  In  Bohm 
y.Metr.  Eleo.  Ey.  Co.  (129  K  Y.  576,  587),  Judge  Peck- 
ham  stated  that  ^'  although  the  land  itself  was  not  taken,  yet 
the  abutting  owner  hy  reason  of  his  siUcation,  had  a  kind  of 
property  in  the  public  street  for  the  purpose  of  giving  to  such 
land  facilities  of  light,  of  air  and  of  access  from  such  street." 

So  a  learned  commentator,  citing  authorities  from  various 
states  to  support  his  position,  has  laid  down  the  following 
proposition :  "  An  owner  whose  land  abuts  upon  a  highway 
necessarily  enjoys  certain  advantages  from  the  existence  of  an 
open  street  adjoining  his  property,  which  belong  to  him  by 
reason  of  the  location  of  the  street  and  are  not  enjoyed  by  the 
general  public    *    *    *."     (Jones  on  Easements,  §  489.) 

The  easement,  as  for  convenience  it- may  be  called,  consists 
in  the  right  to  have  the  street  kept  open  and  includes  all  the 
incidental  privileges  which  may  fairly  be  implied  from  that 
right.  It  is  the  proximity  of  the  street,  the  situation  of  the 
abutting  land  with  reference  to  an  open  street,  which  gives  to 
the  abutting  owner  the  special  right  to  the  enjoyment  and  use 
of  whatever  is  permitted  or  maintained  by  the  public  authori- 
ties as  a  part  of  the  street.  These  easements  are  created  by 
operation  of  law  when  streets  are  opened  and  they  are  pre- 
sumed to  be  paid  for  by  taking  the  benefits  into  account  when 
land  is  procured  for  the  purpose.  Such  l>enefits  are  "coex- 
tensive with  the  use"  to  which  tiie. street  may  by  law  be 
devoted.  {Edsall  v.  Howell,  86  Hun,  424,  430;  Harden- 
hurgh  V.  Lochwood,  25  Barb.  9 ;  Griffin  v.  Martin,  7  Barb. 
i97;  Village  of  Lancaster  v.  Richardson,  4  Lans.  136,  140.) 
They  frequently  induce  owners  of  land  to  donate  or  dedicate 
a  part  thereof  for  the  purpose  of  a  street.  If  the  street  is 
improved  so  as  to  be  more  useful,  or  ornamented  so  as  to  be 
more  beautiful,  the  public  is  benefited  generally  and  the  abutter 
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is  benefited  specially.  So  long  as  a  hitching  post  or  a  shade 
tree  is  physically  and  legally  a  part  of  the  street,  he  is  entitled 
to  all  the  special  benefits  which  flow  therefrom  to  his  lot,  free 
from  interference  by  a  wrongdoer,  but  subject  to  removal  by 
the  municipal  government.  The  easement  extends  to  all 
parts  of  the  street  which  enlarge  the  use  and  increase  the 
value  of  the  adjacent  lot.  It  is  not  limited  to  light,  air  and 
access,  but  includes  all  the  advantages  which  spring  from  the 
situation  of  the  abutter^s  land  upon  the  open  space  of  the  street. 
These  rights  exist  whether  he  owns  the  fee  of  the  street  or 
not.  As  they  are  dependent  upon  the  street  and  cannot  exist 
without  it,  they  are  a  part  of  it  and  thus  become  '^an  integral 
part  of  the  estate "  of  the  abutting  owner,  subject  to  inter- 
ference by  no  one  except  the  representatives  of  the  public. 

No  adequate  reason  is  given  for  the  attempt  to  limit  the 
easement  to  light,  air  and  access.  What  distinction  in  prin- 
ciple is  there  between  these  benefits,  which  are  incidental  to  a 
street,  and  any  other  incidental  advantage  which  adds  to  the 
value  of  abutting  land  ?  Why  should  the  law  extend  protec- 
tion to  the  one  and  withhold  it  from  the  other?  Is  any 
danger  to  be  apprehended  from  the  practical  working  of  a 
rule  to  protect  shade  trees  in  our  streets  from  destruction  by 
the  careless  or  malicious  ?  If  an  enemy  wantonly  cuts  down 
trees  standing  in  the  street  in  front  of  his  neighbor's  lot,  have 
the  courts  no  power  to  redress  the  wrong  done  to  private 
property !  The  shade  trees  of  our  cities  and  villages  are  the 
pride  of  the  people.  On  many  streets  they  add  largely  to  the 
commercial  value  of  land.  Is  the  law  so  tender  towaixl  wrong- 
doere  as  to  virtually  say  to  them,  "  If  yon  cut  down  every 
graceful  elm  or  beautiful  maple  standing  in  the  streets  of  any 
city  and  can  adjnst  matters  with  the  authorities,  you  are  safe, 
for  no  individual  can  call  you  to  account,  even  if  twenty  per 
cent  is  taken  from  the  value  of  his  property  ? "  The  announce- 
ment of  such  a  rule,  directly  or  indirectly,  would  spread  con- 
sternation throughout  the  state. 

If  the  plaintiff  had  owned  to  the  center  of  the  highway,  his 
right  to  recover  damages  would  be  beyond  question,  yet  the 
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difference  between  such  an  action  and  the  one  before  us  is 
theoretical  rather  than  practical,  because  as  long  as  the  street 
is  kept  open,  which  is  the  invariable  rule  in  cities  and  the 
general  rule  elsewhere,  the  abutting  owner  has  substantially  the 
same  benefit  in  either  case.  {HaUeran  v.  Bdl  Telephone  Co,,, 
177  N.  Y.  533;  64  App.  Div.  41 ;  Eels  v.  A^neinccm  Tde- 
phone  (&  Tel.  Co.,  143  N.  Y.  133 ;  EdBaU  v.  Howtt,  86  Hun, 
424 ;  McOruden  v.  Rochester  RaUway  Co.,  151  N.  Y.  623 ; 
77  Hun,  609  ;  5  Misc.  69 ;  Gorham  v.  Eastohester  Electric  Co., 
80  Hun,  290 ;  2  Dillon  on  Mun.  Corp.  §  644a,  4th  ed.)  Is  it 
better  to  limit  the  recovery  to  cases  founded  upon  a  mere 
technicality,  or  to  extend  it  to  all  where  substantial  injury  is 
inflicted  upon  the  abutting  owner  by  the  act  of  a  wrongdoer 
in  a  pubUo  street  ?  Which  rule  is  better  adapted  to  the  needs 
of  the  people  generally  throughout  the  state?  Which  will 
promote  justice  in  the  greater  number  of  cases?  What  is 
there  to  prevent  the  court  from  laying  down  the  best  prac- 
ticable rule  to  restrain  wrongdoers  from  cutting  down  shade 
trees  standing  in  the  street  in  front  of  people's  homes  ?  These 
questions  were  answered  in  a  practical  and,  as  we  think,  a 
correct  way  in  a  recent  case  decided  by  the  Appellate  Division 
of  the  second  department,  which  held  that  ^^  an  owner  of  land 
abutting  upon  a  city  street  whose  ownership  does  not  extend 
to  the  middle  of  the  street,  who  has  set  out  ornamental  shade 
trees  on  the  sidewalk  in  front  of  his  premises  at  his  own 
expense  and  with  the  sanction  of  the  municipal  authorities,  is 
entitled  to  have  such  trees  protected  against  negligent  or  willful 
destruction  at  the  hands  of  third  parties.  He  has  a  right 
in  such  trees  in  the  nature  of  an  equitable  easement,  and  where 
one  of  them  is  girdled  and  destroyed  by  a  horse,  may  recover 
from  the  owner  of  the  horse  the  damages  tlius  sustained." 
(Lane  v.  Lamke,  53  App.  Div.  395.)  This  is  the  only  case 
.  brought  to  our  attention  that  is  directly  analogous  and  we 
think  it  is  founded  upon  sound  legal  principles  which  should 
be  applied  to  the  case  before  us.  While  the  plaintiff  did  not 
set  out  the  ti*ees  in  question,  he  is  entitled  to  the  rights  of 
his  predecessor  in  title  as  an  abutting  owner  who  did  set 
21 
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them  out,  and  as  they  have  stood  so  long  in  the  street  they  are 
presumed  to  have  been  placed  and  maintained  there  with  the 
consent  of  the  municipal  authorities.  Even  if  the  city  of 
Olean  has  a  right  of  action  against  the  defendant,  there  can 
be  no  double  recovery  for  the  same  injury  because  the  dam- 
ages in  the  two  classes  of  actions  are  as  clear  and  distinct 
as  the  causes  of  action  themselves.  The  one  involves  the 
general  rights  of  the  city,  while  the  other  is  limited  to  the 
injury  to  the  special  rights  of  the  abutting  owner.  The  wrong- 
doer cannot  complain  if  he  is  made  to  pay  for  all  the  property 
he  destroyed,  even  if  part  belonged  to  the  plaintiff  and  part 
to  the  city. 

We  think  that  the  charge  of  the  learned  trial  justice  that 
the  plaintiff  had  a  property  right  in  the  trees  in  question  suf- 
ficient to  enable  him  to  maintain  this  action  was  correct.  -  As  no 
other  question  requires  consideration  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

Babtlktt,  Haight  and  Webneb,  J  J.,  concur;  CullsN| 
Ch.  J.,  Gray  and  O'Brien,  JJ.,  dissent. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  The  City  of  Eoohesteb, 
Respondent,  to  Acquire  Certain  Lands  in  the  Town  of 
Brighton. 

Edna  C.  Cobb,  Appellant. 

Rochester  (City  op)  —  Condemnation  of  Land  fob  Municipal  Pub- 
poses— When  Propebty  Owker  Who  Has  Accepted  Awabb  and 
Conveyed  the  Premises  May  Thereafter  Recover  the  Costs  of  the 
Proceeding.  The  statute  entitled,  "  An  act  for  the  government  of  cities 
of  the  second  class''  (L.  1898,  ch.  182,  §  149,  as  amd.  by  L.  1899,  ch.  581, 
§  16),  provides  that  whenever  any  real  estate  shall  be  required  for  any 
municipal  purpose  it  may  be  acquired  "  by  condemnation  proceedings 
conducted  under  the  laws  prescribing  the  method  of  procedure  of  acquir- 
ing title  to  real  estate  by  the  right  of  eminent  domain  in  force  in  the 
several  cities  respectively  at  the  time  of  the  taking  effect  of  this  act :" 
and,  where  the  charter  in  force  in  the  city  of  Rochester  at  that  time 
(L.  1880,  ch.  14,  as  amd.  by  L.  1897,  ch.  784),  provided  in  section  16d  that 
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title  to  lands,  waters  and  property  might  be  acquired  by  that  city  in  the 
manner  prescribed  by  the  Condemnation  Law  (Ck)de  Civ.  Pro.  g§  3357- 
8384),  a  property  owner  whose  lands  have  been  condemned  in  a  proceed- 
ing instituted  by  the  city  under  that  law  and  who  has  accepted  the  award 
made  therein  and  conveyed  the  iand  to  the  city  upon  the  payment  of  the 
award,  but  reserving  all  rights  as  to  costs  and  allowances,  is  entitled,  under 
section  3872,  to  recover  from  the  dty  the  costs  of  the  proceeding  to  be 
taxed  as  therein  provided. 
Matter  of  City  of  BoehetUr,  97  App.  Div.  642,  reversed. 

(Argued  April  12,  1906;  decided  April  25,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  October  18,  1904,  which  aflSrmed  an  order  of 
the  Monroe  County  Court  denying  a  motion  of  the  appellant 
herein  for  costs  and  an  extra  allowance. 

The  following  questions  were  certified : 

^^  First.  Do  sections  172  to  197,  inclusive,  of  tlie  old  char- 
ter of  the  city  of  Bochester,  as  amended  by  chapter  190  of 
the  Laws  of  1892,  furnish  a  distinct,  complete  practice,  by 
which  the  city  of  Bochester  may  acquire  lands  outside  its  ter- 
ritorial limits  for  water  works  purposes? 

^^  Second.  In  proceedings  by  the  city  of  Rochester  to 
acquire  lands  outside  its  territorial  limits  for  water  works  pur- 
poses, as  in  this  proceeding,  are  the  General  Condemnation 
Law  (Chapter  23  of  the  Code  of  Civil  Procedure)  and  Sec- 
tions 172  to  197  of  the  old  charter  of  the  city  of  Rochester, 
above  referred  to,  to  be  road  together,  to  furnish  the  method 
of  procedure! 

"  Third.  In  proceedings  by  the  city  of  Rochester  to  acquire 
lands  outside  its  territorial  limits  for  water  works  purposes,  as 
in  this  proceeding,  does  the  General  Condemnation  Law  fur- 
nish the  sole  method  of  procedure  ? 

^^  Fourth.  Does  section  3372  of  the  Code  of  Civil  Pro- 
cedure apply  to  this  proceeding,  and  is  the  appellant  entitled 
to  the  benefit  of  its  provisions  ? 

'^  Fifth.  If  section  3372  does  not  apply  to  this  proceeding, 
then  is  this  a  special  proceeding,  within  the  meaning  of  seo- 
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tion  3240  of  the  Code  of  Civil  Procedure,  and  may  tlie  court 
exercise  its  discretion  as  to  the  allowance  of  costs,  as  provided 
by  that  section?" 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  K  Lynn  for  appellant.  The  fourth  question, 
"  Does  section  3872  of  the  Code  of  Civil  Procedure  apply  to 
this  proceeding,  and  is  the  appellant  entitled  to  the  benefit  of 
its  provisions?"  should  be  answered  in  the  afiSrmative. 
{Matter  of  City  of  Brooklyn,  148  N.  Y.  107 ;  Jiatter  of 
Grade  Crossing  Comrs.,  20  App.  Div.  271 ;  United  States  v. 
Engeman,  46  Fed.  Rep.  898  ;  27  Abb.  [N.  C]  141 ;  Theim  v. 
Madden,  27  Hun,  871 ;  Simmons  v.  Simm^onSj  82  Hun,  551 ; 
Bay  V.  S.  Ins.  Co.,  40  App.  Div.  305.) 

W.  W.  WM,  Corporation  Counsel  {Chester  F.  Kiehd  of 
counsel),  for  respondent.  The  city  charter,  under  which  this  pro- 
ceeding was  brought  for  condemnation  of  lands  for  municipal 
purposes,  does  not  make  any  provision  for  costs  and  no  costs 
could  be  allowed  appellant.  {Matter  of  City  of  Brooklyn, 
148  N.  Y.  107 ;  MatUr  of  Holden,  126  N.  Y.  589  ;  Matter 
of  Orade  Crossing  Comrs.,  20  App.  Div.  271.)  No  additional 
allowance  can  be  made  in  a  special  proceeding.  {R.  db  S.  R. 
B.  Co.  v.  Davis,  55  N.  Y.  145  ;  Matter  of  City  of  Brooklyn, 
126  N.  Y.  589 ;  Matter  of  Grade  Crossing  Comrs.,  20  App. 
Div.  271 ;  Matter  of  Simpson,  26  Hun,  459 ;  Milliraan  on 
Costs,  §  813  ;  MatUr  of  Holden,  126  N.  Y.  589  ;  Matter  of 
City  of  Brooklyn,  148  N.  Y.  107 ;  MatUr  of  Grade  Cross- 
ing Comrs.,  17  App.  Div.  54  ;  Schneider  v.  City  of  Roches- 
ter, 50  App.  Div.  22.) 

Bartlett,  J.  This  proceeding  was  instituted  by  the  city 
of  Rochester  to  acquire  certain  lands  owned  by  Edna  C. 
Cobb  in  the  town  of  Brighton,  county  of  Monroe,  for  water- 
works purposes.  On  November  llth,  1902,  the  common 
council  adopted  an  ordinance  declaring  that  pnblic  necessity 
required  certain  lands  for  additional  reservoir  purposes,  and 
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authorised  its  commissioner  of  public  works  to  "  acquire  said 
lands  by  gift  or  by  purchase  at  a  price  approved  by  the  board 
of  estimate  and  apportionment  or  by  condemnation  proceed- 
ings conducted  under  the  laws  prescribing  the  method  of 
procedure  of  acquiring  title  to  real  estate  by  the  right  of 
eminent  domain  in  force  in  this  cUy.^^  The  result  was  that 
after  taking  certain  intervening  steps,  on  or  about  March  2nd, 
1903,  an  application  was  made  to  the  County  Court  of  Monroe 
county  for  the  appointment  of  commissioners  of  appraisal. 
An  order  was  thereupon  made  appointing  commissioners,  who 
finally  reported,  awarding  to  Edna  C.  Cobb  for  her  interest  in 
the  lands  condemned  the  sum  of  seventy-six  thousand  dollars, 
who  accepted  the  award  and  conveyed  the  premises  to  the 
city  of  Rochester  on  receiving  payment  for  the  same,  and 
reserving  her  rights  as  to  costs  and  an  allowance. 

In  February,  1904,  Edna  C.  Cobb  moved  the  County  Court 
for  an  order  granting  her  costs  and  an  allowance,  which  was 
denied  for  lack  of  power,  and  the  Appellate  Division  affirmed 
the  order.  Application  was  then  made  for  leave  to  appeal  to 
this  court,  which  was  granted,  and  five  questions  were  certified 
for  answer. 

On  the  1st  day  of  January,  1900,  chapter  182  of  the  Laws 
of  1898,  as  amended  by  Laws  of  1899,  chapter  581,  section 
,  16,  entitled  ^^  An  act  for  the  government  of  cities  of  the 
second  class,"  familiarly  known  as  the  ^^  White  Charter,"  took 
effect  as  to  the  city  of  Bochester.  Section  149  of  this  act 
provides :  ^^  Whenever  the  common  council  shall  direct  the 
opening  and  laying  out  of  a  new  street,  or  the  alteration  of  an 
existing  street,  or  whenever  any  real  estate  or  interest  therein 
shall  be  required  for  any  municipal  purpose  whatever  the 
commissioner  of  publi(f  works  may  acquire  for  the  city  the 
necessary  land  and  real  estate  by  gift  or  by  purchase  at  a 
price  approved  by  the  board  of  estimate  and  apportionment 
or  by  condemnation  proceedings  conducted  under  the  laws 
prescribing  the  method  of  procedure  of  acquiring  title  to  real 
estate  by  the  right  of  eminent  domain  in  force  in  the  several 
cities  respectively  at  the  time  of  taking  effect  of  this  act." 
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At  this  time  the  laws  prescribing  the  method  of  procednre 
of  acquiring  title  to  real  eistate  by  the  right  of  eminent  domain, 
in  force  in  the  city  of  Rochester,  were  to  be  found  in  the 
existing  charter,  as  amended  by  chapter  784  of  the  Laws  of 
1897,  which  dealt  with  section  162,  providing  when  the  city 
may  acquire  property  for  water  works.  The  portion  of  that 
section  material  at  this  time  reads  as  follows :  ''  In  case  the 
city  of  Bochester  is  unable  to  obtain  by  purchase  the  title  to 
any  lands,  waters,  lakes,  springs,  ponds,  or  streams,  or  any 
easements  in,  or  right  of  temporary  occupation  of  such  lands, 
waters,  lakes,  springs,  i>onds  or  streams,  which  may  be  neces- 
sary for  the  use  of  the  water  works  of  said  city,  or  of  dump- 
ing rubbish  and  dirt,  the  executive  board  of  said  city  shall  be 
and  hereby  is  authorized,  by  and  with  the  consent  of  the 
common  council,  to  proceed  to  acquire  such  title  or  other 
rights  in  and  to  such  lands,  waters  and  property,  for  and  in 
behalf  of  said  city,  in  the  manner  prescribed  by  the  Condem- 
nation Law,  as  heretofoi'e  amended,  except  as  may  be  other- 
wise provided  by  law,  and  for  that  purpose  all  the  provisions 
of  the  last-mentioned  act,  and  the  acts  amendatory  thereof, 
are  hereby  made  applicable  to  proceedings  under  this  act." 

Prior  to  this  amendment  of  1897  the  charter  of  the  city  of 
Rochester  provided  for  proceedings  to  acquire  lands  for 
improvements,  being  section  173  to  section  197,  both  inclusive.  « 
This  charter  scheme  contained  no  provision  for  the  payment 
of  costs  and  an  allowance  to  counsel.  It  has  been  a  question 
upon  which  the  lower  courts  have  divided  in  opinion,  whether, 
under  the  provisions  of  the  charter,  prior  to  the  amendment 
of  1897,  lands  could  be  acquired  thereunder,  for  municipal 
purposes,  lying  outside  of  the  corporate  limits  of  the  city  of 
Rochester. 

It  is  argued  that  the  object  of  the  legislature  in  the  amend- 
ment of  1897,  in  making  applicable  to  proceedings  under  the 
charter  to  acquire  lands  for  municipal  purposes  the  provisions 
of  the  Condemnation  Law,  was  to  permit  the  acquisition  of  such 
necessary  lands  as  were  required  for  water  purposes  situate  oat- 
side  of  the  city  limits. 
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In  the  first  question  submitted  for  answer,  we  are  asked  to 
determine  whether  the  provisions  of  the  charter  of  the  city  of 
Rochester  furnish  a  complete  distinct  practice  by  which  the 
municipality  may  acquire  lands  outside  of  its  territorial  limits 
for  water  works  purposes. 

"We  deem  it  unnecessary  to  answer  this  question,  for  the 
reason  that  the  proceedings  to  condemn  the  land  of  Edna  C. 
Cobb  have  passed  unchallenged  to  final  determination;  the 
consideration  of  seventy-six  thousand  dollara  has  been  paid 
and  Edna  C.  Cobb  has  executed  and  delivered  to  the  city  her 
deed.  The  question  of  the  regularity  of  this  proceeding  is 
not  before  us ;  it  was  not  litigated  in  the  courts  below. 

The  sole  question  reserved  for  further  consideration,  after 
the  payment  of  the  money  and  the  delivery  of  the  deed,  is 
contained  in  tlie  fourth  question  submitted,  which  reads  as 
follows :  "  Does  section  3372  of  the  Code  of  Civil  Procedure 
apply  to  this  proceeding,  and  is  the  appellant  entitled  to  the 
benefit  of  its  provisions  ? "  The  section  referred  to  in  this 
question  is  contained  in  the  Condenmation  Law,  chapter 
XXIII  of  the  Code  of  Civil  Procedure. 

The  language  employed  in  the  act  of  1897,  dealing  with  sec- 
tion 162  of  the  charter  of  the  city  of  Kochester,  discloses  the 
legislative  intention  to  make  the  provisions  of  the  Condemna- 
tion Law  and  its  amendments  applicable  to  proceedings  under 
the  charter.  This  amendment  clothes  the  authorities  with 
ample  powers  in  condemnation  proceedings. 

It  will  be  observed  that  the  ordinance  instituting  this  pro- 
ceeding, from  which  we  qnoted  in  the  opening  portion  of  this 
opinion,  adopts  in  substance  a  part  of  the  language  of  section 
149  of  the  "White  Charter,"  and  authorized  the  authorities 
to  condemn  under  the  laws  then  in  force.  The  laws  then  in 
force  embraced  the  Condemnation  Law.  It  follows,  there- 
fore, that  the  appellant  is  entitled  to  invoke  its  provisions  in 
^  this  motion  for  costs  and  an  allowance. 

The  fourth  question,  reading,  "  Does  section  3372  of  the 
Code  of  Civil  Procedure  apply  to  this  proceeding,  and  is  the 
appellant  entitled  to  the  benefit  of  its  provisions  ? "  we  answer 
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in  the  afSroiative.  This  answer  renders  the  fifth  question 
unimportant  The  first,  second  and  third  questions  are  not 
involved  on  this  appeal  and  we  do  not  answer  them. 

Tlie  order  appealed  from  should  be  reversed,  with  costs  to 
appellant,  and  the  proceedings  remitted  for  action  according 
to  this  opinion. 

CuLLEN,  Ch.  J.,  O'BsiBK,  HAiOHTy  Vahh  and  Webneb,  JJ., 
concnr ;  Gbay,  J.,  absent. 

Order  reversed,  etc. 

The  People  of  the  State  of  New  Tobk  ex  rel.  The  Wall 
AND  Hanoveb  Stbeet  Kealtt  Company,  Appellant,  v, 
Kathan  L.  Milleb,  as  Comptroller  of  the  State  of  New 
York,  Respondent. 

Tax  —  FoRBioN  Corporation  Owning,  Managing  and  Renting 
Office  Bcildikg  in  the  Citt  of  New  York  Is  Liable  to  License 
and  Franchise  Tax  as  Corporation  Having  Capfial  Employed 
Within  the  State.  Where  the  charter  of  a  corporation,  organized 
under  the  laws  of  the  State  of  New  Jersey  for  the  immediate  object  of 
taking  title  to  land  in  the  city  of  New  York,  on  which  is  situated  a  valuable 
office  building,  the  incorporators  being  the  persons  who  owned  the  build- 
ing as  tenants  in  common,  is  broad  enough  to  authorize  unlimited  dealing 
in  real  estate  of  every  description  any  where  within  the  United  States,  and 
in  personal  property  of  every  name  and  nature,  although  the  corporation 
has  no  surplus  but  has  all  of  its  capital  invested  in  the  property  and 
employed  in  the  care,  management  and  renting  of  the  building  to 
numerous  tenants  and  the  collection  of  rents  therefrom,  from  which  it 
derives  a  net  income  devoted  to  dividends,  it  is  engaged  in  carrying  on 
business  by  the  active  use  of  capital  and  is,  therefore,  subject  to  the 
license  and  franchise  tax  imposed  on  foreign  corporations  doing  business 
within  the  state  by  sections  181  and  182  of  the  Tax  Law  (L.  1896.  ch.  906). 
P^ple  ex  rel.  Niagara  Eiver  HydratUie  Pmoer  Co.  v.  BoberU,  157  N.  Y.  676; 
PeopU  ex  rel.  Fort  George  BeaUy  Co.  v.  MiUer,  179  N.  Y.  49,  and  People 
ex  rd.  Singer  3Sfg.  Co.  v.  Wemple,  160  N.  Y.  46,  distinguished. 

Pwple  ex  rd.  WaU  A  Hanover  8t.  BeaUy  Co.  v.  MiUer,  98  App.  Div.  584, 
affirmed. 

(Argued  January  11,  1905;  decided  April  85,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Sapreme   Court  in  the  third   judicial   department,  entered 


1906.]     PBOPLBEXBKL.WAIX&H,ST.R.Co.t>.MlLLBB.     329 

N.  T.  Rep.]  Statement  of  case. 

December  14, 1904,  which  modified  and  confirmed  as  modi- 
fied a  determination  of  the  defendant  fixing  the  amount  of  a 
franchise  tax  and  of  a  license  fee  against  the  relator. 

The  relator  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey,  and  the  objects  for  which  it  was  formed, 
as  stated  in  its  articles  of  incorporation,  are  '^  to  acquire  by 
purchase,  lease,  exchange  or  otherwise,  lands  or  any  interest 
therein,  or  any  rights,  easements  or  privileges  appertaining 
thereto;  to  erect  and  construct  buildings  or  structures  of 
every  description  on  any  lands  of  the  corporation,  or  to 
rebuild,  enlarge,  alter  and  improve  structures,  and  generally 
to  deal  with  and  improve  the  property  of  the  corporation ; 
from  time  to  time  to  sell,  lease,  mortgage  or  otherwise  dispose 
of,  the  lands,  buildings,  structures,  hereditaments  aqd  other 
property  of  the  corporation,  or  any  portion  or  portions  thereof ; 
to  acquire  by  lease  or  purchase  all  such  personal  property  as 
may  be  required  by  or  useful  to  the  corporation,  and  to  under- 
take  the  manc^ementy  maintenance^  sale  and  letting  of  all 
real  or  personal  property  of  the  corporation  }  from  time  to 
time  to  issue  bonds  and  secure  the  same  by  deeds  of  trust  or 
mortgages  upon  the  whole  or  any  part  of  the  property  of  the 
said  corporation,  and  to  sell  said  bonds  for  cash  or  in  payment 
for  property  purchased  or  for  any  other  corporate  purposes, 
and  to  carry  on  amy  other  "business  which  may  seefn  to  the 
hoard  of  directors  of  said  corporation  capable  of  being  con- 
veniently conducted  in  connection  with  the  purposes  above  set 
forthy  or  calculated  directly  or  indirectly  to  increase  the 
profits  of  said  corporation^  or  to  enhance  the  value  of  its 
property  or  right  /  and  said  corporation  shall  have  power  to 
conduct  its  business  OAiid  all  parts  thereof  ^  and  without  limit 
to  purchase^  hold^  mortgage^  com)ey  and  lease  real  or  personal 
|)roperty  outside  of  the  State  of  New  Jersey,  and  in  all  the 
several  States  and  Territories  of  the  United  States  of  America, 
and  particularly  in  the  City  of  New  York,  in  the  State  of 
New  York." 

The  immediate  object  for  which  the  relator  was  organized 
was  to  take  title  to  land  situate  at  the  corner  of  Wall  and 
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Hanover  streets  in  the  city  of  New  York,  which  was  then 
owned  by  thirty-two  tenants  in  common,  who  became  the 
incorporators  of  the  relator.  The  title  was  conveyed  to  the 
relator  for  a  consideration  of  $880,000,^  of  which  $440,000 
was  in  the  relator's  capital  stock  issued  for  cash  to  the  corpo- 
rators, and  the  balance  of  $440,000  was  paid  by  the  issue  of 
the  relator's  bonds  which  were  taken  by  the  coi-porators. 

On  July  28th,  1900,  the  relator  obtained  from  the  secretary 
of  state  a  certificate  authorizing  it  to  do  business  within  this 
state.  On  December  1st,  1901,  the  comptroller  assessed  upon 
the  relator  a  license  fee  of  $550  under  section  181  of  the  Tax 
Law,  being  one-eighth  of  one  per  cent  upon  the  amount  of  its 
capital  stock,  and  a  franchise  tax  of  $1,320  under  section  182 
of  the  same  statute,  being  one  and  one-half  mills  on  the  capital 
stock,  for  the  two  years  ending  October  81st,  1901,  during 
which  term  a  dividend  of  less  than  six  per  cent  had  been 
declared.  Application  for  revision  and  resettlement  of  these 
taxes  was  made  to  the  state  comptroller  and  denied  by  him. 
Upon  relator's  appeal  to  the  Appellate  Division  the  franchise 
tax  was  apportioned  and  reduced,  so  as  to  cover  only  the 
actual  period  during  which  the  relator  had  done  business  in  this 
state  {People  ex  rel.  Mutual  Trust  Co.  v.  MiUeVy  177  N.  Y. 
51)  and,  as  thus  modified,  the  comptroller's  determination  was 
confirmed. 

Ztunus  H.  Beers  and  Herbert  C,  Zakin  for  appellant 
The  relator  cannot  be  held  liable  to  taxation  because  it 
possessed  by  its  charter  and  by  its  permission  to  do  business 
in  this  state  powers  which  it  did  not  actually  use.  {People  v. 
Am.  Bell  Tel.  Co.,  117  K  Y.  241.)  The  relator  is  not  doing 
business  or  employing  capital  within  the  meaning  of  sections 
181  and  182  of  the  Tax  Law.  {People  ex  rel.  v.  Wemple,  160 
N.  Y.  46 ;  People  ex  rel.  v.  Roberts,  157  N.  Y.  676 ;  People 
ex  rel.  v.  MUler,  179  N.  Y.  49.) 

Julius  M.  Mayer,  Attorney -General  {Horace  MoGuire 
of  counsel),  for  respondent*    The  license  fee  was  properly 
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imposed.  (L.  1896,  cli.  908,  §  181 ;  People  ex  rel  v.  Mor- 
gcm^  86  A  pp.  Div.  577.)  The  tax  was  properly  imposed. 
(L.   1896,  ch.  908,  §  182.) 

Webneb,  J.  The  question  to  be  decided  upon  this  appeal 
is  narrow  but  troublesome.  The  relator  rests  its  claim  to 
exemption  f rotn  the  license  and  franchise  taxes  thus  far  upheld 
against  it,  upon  the  authority  of  People  ex  rel.  Niagwra  River 
Hydraulic  Co.  v.  Roberts  (157  N.  Y.  676)  and  People  ex  rel. 
Fort  George  Realty  Co.  v.  MiUer  (179  N.  Y.  49).  It  goes 
without  saying  that  if  the  case  at  bar  is  not  to  be  differentiated 
in  substantial  fact  or  circumstance  from  the  cases  cited,  the 
latter  must  be  held  to  be  controlling,  and  that  will,  of  course, 
end  the  argument  in  favor  of  the  relator.  In  each  of  the 
cases  mentioned  the  corporations  sought  to  be  charged  with  a 
franchise  tax  were  held  to  be  free  therefrom,  on  the  ground 
that  they  were  organized  for  the  sole  purpose  of  holding  and 
owning  lands,  the  capital  to  purchase  which  was  not  ^'  employed 
within  this  state  "  within  the  meaning  of  the  statute,  but  sim- 
ply '^  invested  "  in  the  sense  in  which  the  latter  term  was  used 
in  People  ex  rel.  Singer  Mfg.  Co,  v.  Wemple  (150  N.  Y.  46). 

A  comparison  of  the  charters  of  those  corporations  with 
that  of  the  relator,  and  a  short  reference  to  the  peculiar  cir- 
cumstances under  which  each  has  been  in  operation,  discloses, 
we  think,  such  substantial  differences  between  the  apparent 
objects  and  purposes  of  the  corporation  at  bar  and  the  others 
referred  to  as  to  clearly  distinguish  the  former  from  the  lat- 
ter, so  far  as  the  application  of  the  Tax  Law  is  concerned. 

The  Niagara  River  Hydraulic  Co.  was  incorporated  in  1882 
under  a  special  act  (Chap.  116)  giving  it  the  right  to  pur- 
chase, hold,  lease  and  convey  real  estate,  but  Hmiting  such 
right  to  lands  on  ^'  Squaw  Island,  at  the  junction  of  the  Erie 
Canal  with  the  Niagara  River,"  and  empowering  it  to  build, 
sell  or  lease  raceways,  docks  and  buildings  for  hydraulic  pur- 
poses, and  to  carry  on  manufacturing  upon  the  same.  In 
1896  that  corporation  was  notified  by  the  comptroller  that, 
pursuant  to  chapter  542  of  the  Laws  of  1880,  it  had  l)een 
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assessed  for  a  tax  amoanting  to  $3«600,  covering  the  full  six- 
teen years  dnring  which  the  statute  had  been  in  operation. 
Upon  proceedings  to  review  the  comptroller's  determination 
it  appeared  that  the  land  owned  by  the  corporation  consisted 
of  a  swamp  in  Sqnaw  island  in  the  Niagara  river ;  that 
althongh  the  par  value  of  its  capital  stock  was  $150,000  and 
the  assessed  value  of  its  real  estate  was  $125,000  the  actual 
value  of  each  was  problematical,  sinc^  no  buildings  or  struc- 
tures had  ever  been  erected,  no  business  had  ever  been  done 
by  the  corporators  and  no  revenue  or  return  had  ever  been 
derived  from  the  land  except  an  annual  payment  of  $45.00 
for  the  grass  crop  which  grew  upon  it,  and  a  payment  of 
$8,000  for  a  strip  of  the  land  taken  by  the  International  Bridge 
Co.  for  the  bridge  erected  by  it.  That  was,  therefore,  the 
case  of  a  corporation  organized  forty-eight  years  befofe  the 
sections  of  the  Tax  Law  referred  to  were  enacted,  and  sixty- 
four  years  before  the  tax  was  levied,  holding  specific  lands  for 
certain  limited  purposes  which  were  never  exercised,  and  dur* 
ing  the  whole  period  paying  real  estate  taxes  on  land  assessed 
upon  a  valuation  of  $125,000,  but,  in  fact,  unimproved  and 
unproductive. 

The  Fort  George  Realty  Co.  was  incorporated  in  1902 
under  the  Business  Corporations  Law,  with  a  stated  capital 
stock  of  $100,000.  In  1908  the  comptroller  notified  the  cor- 
poration that  he  had  assessed  against  it  a  franchise  tax  of 
$149.10,  based  upon  an  appraisal  of  $99,400  as  the  valne  of 
its  capital  stock.  Upon  proceedings  to  review  the  comptrol- 
ler's determination  it  appeared,  as  shown  by  its  certificate  of 
incorporation,  that  the  relator  there  was  organized  to  buy, 
sell,  mortgage,  lease  and  exchange  improved  and  unimproved 
real  estate,  and  to  build,  construct  and  alter  houses  thereon. 
The  incorporators  were  the  owners,  as  tenants  in  common,  of 
.  a  parcel  of  unimproved  and  practically  unproductive  land, 
and  the  immediate  purpose  of  organizing  the  corporation  was 
to  take  title  thereto* and  raise  funds  with  which  to  pay  taxes 
and  assessments  thereon,  and  the  interest  upon  mortgages  to 
which  it  was  subject.     The  land  had  been  owned  by  one 
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Griffen,  and  the  corporators  were  his  heira  at  law.  After 
Griffen's  death  assessments  accumulated  to  an  amount  aggre- 
gating between  $60,000  and  $70,000  and  in  that  situation  the 
parties  were  threatened  with  a  foreclosure  of  one  of  the  mort- 
gages. To  save  the  property  from  being  sacrificed  a  new 
mortgage  of  $100,000  was  made,  the  greater  portion  of  the 
avails  of  which  were  nsed  in  paying  these  assessments  and  the 
interest  on  mortgages,  and  leaving  only  a  small  balance  to 
meet  future  taxes,  assessments  and  interest. 

The  corporate  powers  and  the  environment  of  the  relator  at 
bar  are  materially  different.  Its  charter  is  broad  enough  to 
authorize  unlimited  dealing  in  real  estate  of  every  description 
anywhere  within  the  United  States,  and  in  personal  property 
of  every  name  and  nature.  There  is  no  kind  of  business  in 
which  it  may  not  engage  except,  possibly,  that  of  manufactur- 
ing. Its  real  estate  is  extremely  valuable  and  productive,  and 
is  occupied  by  numerous  tenants.  It  is  obvious  at  a  glance  that 
the  decision  in  the  case  of  the  Niagara  Kiver  Hydraulic  Co. 
is  not  an  authority  in  the  case  at  bar,  because  there  was  in 
the  former  a  special  and  limited  charter  authorizing  a  specific 
purchase  and  use  of  designated  real  estate,  under  which  noth- 
ing had  been  done  subsequent  to  the  original  purchase  of  the 
land  named  therein,  and  that  purchase  had  been  consum- 
mated many  years  before  the  Tax  Law  under  consideration 
was  enacted. 

The  difference  between  the  case  of  the  Fort  George  Realty 
Co.  and  the  case  at  bar  is  .not  so  apparent,  but  there  is,  never- 
theless, a  distinction.  Leaving  out  of  consideration  the  special 
circumstances  which  were  probably  potential  in  shaping  the 
decision  in  the  Fort  George  JRealty  Co.^e  case,  and  looking 
solely  to  the  charters  of  the  two  corporations  as  indicating 
the  possible  scope  of  their  o]>eration8,  it  is  evident  that  if  the 
relator  cannot  be  taxed  under  sections  181  and  182  of  the  Tax 
Law,  then  it  is  impossible  to  tax  any  corporation  under  the 
same.  The  right  to  acquire  and  sell  both  real  and  personal 
property  "  and  to  carry  on  any  other  hmnese  which  may  seem 
to  the  board  of  directors  of  said  corporation  capable  of  being 
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convenieDtly  conducted  in  connection  with  the  purposes  above 
set  forth,  or  calculated  directly  or  indirectly  to  increase  the 
profits  of  said  corporation^  or  to  enhance  the  vahie  of  its 
property  or  right,"  is  certainly  broad  enough  to  bring  the 
I'elator  within  the  terms  of  the  statute.  The  learned  counsel 
for  the  relator  argues  that  the  right  to  tax  a  corporation 
depends,  not  upon  the  privileges  derived  from  its  charter  or 
the  law  of  its  creation,  but  upon  what  it  has  actually  done  or 
attempted  to  do  thereunder,  and  he  cites  the  case  of  People 
V.  American  Bell  Telephone  Co,  (117  N.  Y.  241)  in  support 
of  his  contention.  That  case,  as  we  read  it,  simply  holds  that 
the  question  whether  a  foreign  corporation  ^'  is  doing  business 
within  this  state,"  within  the  meaning  of  the  law  providing 
for  the  taxing  of  corporations,  is  to  be  determined  not  from 
the  existence  of  unexercised  powers  reserved  to  it  in  con- 
tracts with  other  subsidiary  corporations,  but  from  tlie  actual 
character  of  the  business  carried  on;  When  that  case  is 
critically  examined  it  will  appear  that  the  business  actually 
carried  on  was  identical  with  that  authorized  by  the  law  under 
which  the  corporation  was  organized.  And  when  we  appeal 
to  the  reason  of  the  thing  it  seems  plain  that  the  chartered 
privileges  of  a  corporation  as  defined  in  its  certificate  of  incor- 
poration, which  is  invariably  framed  in  the  language  of  the 
corporators,  should  be  the  index  to  its  relations  to  the  state, 
rather  than  the  possibly  sporadic  and  shifting  exercise  of  any 
one  or  more  of  a  lai'ger  number  of  the  powers  delegated  to  it.' 
We  are  aware  that  the  point  now  under  discussion  was  not 
emphasized,  and  may  have  been  overlooked,  in  the  case  of 
the  Fort  Oeorge  Realty  Co.^  but  the  decision  there  was  clearly 
a  concession  to  special  facts  and  equities  that  have  no  applica- 
tion here,  and  its  doctrine  cannot  be  extended  without  going 
to  the  limit  of  holding  that  no  corporation,  no  matter  what 
the  expressed  purposes  of  its  organization  may  be,  can  be 
taxed  under  sections  181  and  182  of  the  Tax  Law,  so  long  as 
it  deals  only  in  real  estate.  Such  a  decision  would,  it  seems 
ito  us,  contravene  the  plain  language  of  the  statue  which  pro- 
vides (sec.    181)  that    ^' every   corporation"  (with    certain 
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enumerated  exceptions)  '^  authorized  to  do  bnsiness  nnder  the 
general  corporation  law  of  this  state  *  *  *  shall  pay  a 
license  fee "  to  be  compated  as  directed.  And  likewise  in 
section  182  we  find  a  provision  thaf  every  corporatibn  *  *  * 
organized  *  *  *  under  the  laws  of  any  other  state  or 
country "  shall  pay  the  same  tax  for  the  privilege  of  exer- 
cising its  corporate  franchises  or  carrying  on  its  business  as  a 
domestic  corporation  liable  to  a  franchise  tax.  If  the  relator 
were  a  domestic  corporation  it  would  fall  under  the  general 
provisions  of  section  182,  unless  it  is  within  the  exception  laid 
down  in  the  I^brt  George  Realty  Co.^s  case,  and  we  think  it 
is  not. 

For  these  reasons  tlie  order  of  the  Appellate  Division 
should  be  affirmed,  with  costs. 

Vann,  J.  (concurring).  The  statute  commands  in  sub- 
stance that  every  corporation,  whether  resident  or  non-resi- 
dent, with  certain  exceptions  which  do  not  include  the  relator, 
shall  pay  to  the  comptroller  each  year  a  smn  to  be  computed 
upon  a  certain  basis  for  the  privilege  of  exercising  its  cor- 
porate franchises  or  carrying  on  business  in  this  state.  (Tax 
Law,  §§  181,  182.)  While  the  corporate  powers  of  the  relator 
according  to  its  charter  are  very  broad,  even  if  we  do  not  look 
at  its  unexercised  powers  but  confine  our  attention  to  those 
actually  used,  there  is  ample  warrant  for  the  tax  in  question. 
The  business  carried  on  by  it  is  the  purchase,  holding,  leasing 
and  management  of  a  large  ofiice  building  in  the  borough  of 
New  York,  for  which  it  paid  the  sum  of  $880,000.  The 
claim  is  made  that  the  large  amount  thus  paid  for  a  building 
thus  used  is  not  capital  employed  within  this  state,  but  is  an 
inactive  investment  and  that  the  relator  is  not  carrying  on 
any  business  in  this  state.  It  does  business  in  no  other  state 
and  it  has  no  surplus.  While  a  foreign  corporation  may  invest 
its  surplus  earnings  in  real  property  situate  in  this  state  and 
lease  the  same  to  third  parties,  so  long  as  it  does  not  occupy 
it  or  use  it  in  transacting  its  ordinary  bnsiness,  the  amount 
thus  invested  is  apparently  not  subject  to  taxation  as  capital 
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employed  in  doing  bnsiness.  {People  ex  rel.  Singer  Manfg. 
Co,  V.  WempUy  150  N.  Y.  46.)  When,  however,  it  has  no 
snrplns  and  all  its  capital  is  placed  in  a  single  venture  which 
requires  active  management  and  constitutes  its  sole  business^ 
such  capital  is  employed  in  bnsiness  within  the  fair  meaning 
of  the  statute  now  in  force,  which  is  more  comprehensive  than 
any  of  its  predecessors. 

Two  cases  are  relied  upon  by  the  relator,  both  extreme  and 
neither  like  the  one  before  us.  In  the  earlier,  certain  land 
of  the  corporation  was  an  unproductive  swamp,  not  used  to 
carry  on  any  active  business,  but  for  sixty-four  years  had  been 
held  with  the  intention  at  some  time  of  using  it  to  carry  on 
the  bnsiness  of  building,  selling  or  leasing  raceways,  docks 
and  buildings  for  hydraulic  purposes  as  well  as  the  business 
of  manufacturing.  It  had  never  been  used  for  any  of  these 
purposes,  nor  for  any  active  purpose.  We  held,  adopting  the 
opinion  of  the  Appellate  Division,  that  ^'  the  tax  contemplated 
by  the  statute  is  upon  the  active  use  of  its  (the  corporation's) 
capital  in  its  corporate  business,  not  upon  the  passive  holding 
of  it  in  the  form  of  an  unproductive  investment."  {People 
ex  rel.  Niagwra  Eiver  Hydraulic  Co.  v.  RvherUj  30  App. 
Div.  180 ;  157  K  Y.  676.) 

In  the  later  case  certain  real  property  of  some  heira  at  law, 
who  held  it  as  tenants  in  common,  was  unproductive,  heavily 
mortgaged  and  overwhelmed  with  an  accumulation  of  taxes 
during  a  long  period.  It  was  advertised  for  sale  on  account 
of  the  unpaid  taxes,  and  one  of  the  mortgagees  threatened 
foreclosure.  The  heirs  orgnnized  a  corporation  to  carry  the 
property  until  it  could  be  sold,  by  refunding  the  mortgages 
and  raising  money  to  pay  taxes  and  interest.  No  improve- 
ments were  made,  or  active  business  carried  on,  and  by  the 
vote  of  a  majority  it  was  held  a  passive  investment  and  not 
the  employment  of  capital  in  business.  {People  ex  rel.  Fort 
George  Realty  Co.  v.  Millar,  179  N.  Y.  49.) 

The  present  case  is  utterly  different  in  its  facts  and  in  the 
principle  which  governs  the  decision.  The  relator  carries  on 
the  business  of  owning,  leasing  and  managing  an  office  build- 
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ing  of  great  value  situate  on  Wall  street  in  the  city  of  New 
York.  It  lias  no  surplus  and  its  entire  capital  is  invested 
in  this  building  at  the  commercial  center  of  the  country.  Its 
property  is  highly  improved  and  produces  a  net  income 
devoted  to  dividends.  It  manages  its  property  through 
agents,  as  all  corporations  must.  The  management  of  a  large 
modern  office  building,  such  as  that  of  the  relator,  is  a  business 
as  much  as  manufacturing.  It  involves  the  leasing  of  offices, 
the  collection  of  rents,  the  operation  of  elevators  and  a  heat* 
ing  plant^  the  cleaning  of  offices,  the  lighting  of  halls,  tiie 
making  of  repairs  and  changes  to  suit  tenants  and  the  active 
supervision  of  an  extensive  business  with  many  details.  If 
this  is  not  carrying  on  business  by  the  active  use  of  capital 
invested  therein  it  is  difficult  to  see  what  is.  The  statute  does 
not  exempt  a  corporation  organized  to  carry  on  such  a  real 
estate  business,  and  I  cannot  see  how  the  court  can  declare 
it  exempt  without  subverting  the  statute. 

Memorandum.  Cullen,  Ch.  J.,  Gray  and  O'Brien,  JJ. 
(dissenting).  We  dissent  from  the  decision  about  to  be  made 
because  we  believe  it  to  be  in  conflict  with  three  recent  deci- 
sions of  this  court  determining  the  application  of  the  provisions 
of  the  Franchise  Tax  Law  to  investments  by  corporations  in 
real  estate.  {People  ex  rel.  Singer  Mfg,  Co.  v.  WempUy  150 
N.  Y.  46  ;  People  ex  rel.  Niagara  Biver  Hydraulic  Co.  v. 
Roberts^  30  App.  Div.  180  ;  affirmed  on  opinion  below,  157 
N.  Y.  676 ;  People  ex  rel.  Fort  George  Realty  Co.  v.  Miller ^ 
179  N.  Y.  49.)  The  opinions  of  the  majority  of  the  court  do 
not  assume  to  overrule  those  cases,  but  seek  to  distinguish  the 
present  case  from  them.  We  think  there  is  no  such  difference 
in  circumstance  in  the  case  before  us  as  justifies  any  distinc- 
tion in  principle.  In  the  Hydraulic  Company  case  the  only 
property  possessed  by  the  corporation  was  a  piece  of  real  estate 
and  the  only  business  carried  on  by  it  or  corporate  functions 
exercised  by  it  were  such  as  proceeded  from  that  ownership. 
In  the  Fort  George  Company  case  the  corporation  was  organ- 
ized for  the  express  and  sole  business  of  acquiring,  holding 
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and  selling  real  estate.  Its  capital  was  invested  in  lands  in 
the  city  of  New  York  from  which  it  derived  a  revenue.  It 
was  held  not  to  be  snbject  to  the  franchise  tax.  The  ground 
on  which  the  decision  proceeded  is  clearly  stated  in  the  opinion 
of  the  late  chief  judge  of  this  court,  where  he  said :  "  If  cap- 
ital can  be  invested  without  being  employed  —  and  we  have 
held  in  two  cases  that  it  can  —  this  case  is  as  good  an  illustra- 
tion of  it  as  can  be  found,"  that  is  to  say,  that  the  acquisition 
and  tenure  of  real  estate  accompanied  merely  by  the  receipts  of 
the  rent  accruing  therefrom  is  not  an  employment  of  capital 
within  the  meaning  of  the  law.  We  are  unable  to  see  that 
there  is  any  distinction  between  the  present  case  and  the  one 
in  which  Chief  Judge  Parker  wrote.  But  if  a  distinction 
can  be  drawn  between  the  cases  we  think  it  very  unwise  to 
give  effect  to  it.  Of  course,  in  the  application  of  general  rules 
of  law  to  concrete  cases,  which  are  the  subjects  of  litigation, 
the  complexity  of  business  and  other  relations  between  men  is 
such  that  the  courts  are  compelled  at  times  to  draw  narrow 
distinctions.  In  no  class  of  cases,  however,  more  than  in  the 
case  of  laws  imposing  taxes  should  the  construction  of  a  statute 
once  adopted  by  the  courts  be  firmly  adhered  to,  and  refined 
or  subtle  distinctions  justified  or  required  in  other  cases  care- 
fully avoided.  Otherwise,  not  only  is  the  taxpayer  left  in 
doubt  as  to  what  it  is  his  duty  to  pay,  but  necessarily  the 
floodgates  of  litigation  are  opened  wide.  We  fear  tlie  result 
of  the  decision  about  to  be  made  will  involve  the  law  on  the 
subject  before  us  in  confusion.  If  in  our  previous  decisions 
we  have  erred  in  the  construction  of  the  statute  the  legislature 
can  readily  correct  the  error,  and  such  correction  should  be 
sought  fr6m  the  legislature  alone. 

Bartlett  and  Haight,  JJ.,  concur  with  Vann  and  Wer- 
ner, JJ. ;  CuLLEN,  Ch.  J.,  Gray  and  O'Brien,  JJ.,  dissent 
in  memorandum. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  Frederic  White  Shep- 
ARD,  Appellant,  v.  John  T.  Oakley,  as  Commissioner  of 
Water  Supply,  Gas  and  Electricity  of  the  City  of  New 
York,  Respondent. 

Mandamus  —  When  Alternative  Writ  Should  Issue.  The  allega* 
tions  of  the  petition  for  a  peremptory  or  alternative  writ  of  mandamus  to 
compel  the  commissioner  of  water  supply  of  the  city  of  New  York  to 
restore  and  reinstate  the  petitioner  to  a  position  and  salary  from  which  he 
alleged  he  had  been  reduced  in  violation  of  section  1548  of  the  char- 
ter and  of  the  answering  and  replying  affidavits,  examined.  Held  that, 
although  the  petitioner  did  not  establish  a  clear  legal  right  to  a  peremp- 
tory writ,  the  circumstances  were  such  that  the  court  below  should  have 
exercised  its  discretionary  power  In  granting  an  altematiYe  writ,  and, 
therefore,  its  order  denying  the  application  should  be  reversed. 

Matter  of  Shspard  v.  Oakley,  —  App.  Di v.  — ,  reversed. 

(Argued  April  18,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Conrt  in  the  second  jadicial  department,  entered 
February  23,  1906,  which  affirmed  an  order  of  Special  Term 
denying  an  application  for  a  peremptory  or  alternative  writ 
of  mandamus  to  compel  the  reinstatement  of  the  petitioner  in 
the  position  of  clerk  in  the  department  of  water  supply,  gas 
and  electricity  in  the  city  of  New  York. 

The  averments  of  the  petition  show,  in  substance,  that  on 
August  3l8t,  1904,  the  petitioner  was  a  clerk  in  the  depart- 
ment of  water  supply,  gas  and  electricity  at  a  salary  of  $2,700 
a  year.  The  respondent,  as  the  head  of  that  department, 
reduced  his  salary  to  $1,500  a  year,  without  according  him  an 
opportunity  to  make  an  explanation,  or  entering  the  grounds 
of  the  reduction  in  the  records  of  the  department,  or  filing  a 
copy  of  the  same  with  the  municipal  civil  service  commission, 
as  is  required  in  certain  cases  by  sec.  1543  of  the  Greater 
New  York  charter.  Subsequently  the  petitioner  made  a 
motion  for  a  peremptory  or  alternative  writ  of  mandamus  to 
compel  the  respondent  to  restore  and  mnstate  him  to  tlie 
position  and  salary  from  which  he  had  been  reduced.     The 
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Special  Term  denied  tlie  application,  and  the  order  entered 
thereon  was  affirmed  at  the  Appellate  Division.  From  the 
latter  decision  the  petitioner  now  appeals  to  this  coart. 

The  petitioner  was  originally  appointed  to  a  temporary 
position  in  the  department  of  finance  on  July  Ist,  1899.  Snb- 
seqnently,  and  on  December  26thy  1899,  he  was  appointed  an 
assistant  accountant  in  that  department  at  a  salary  of  $12  a 
day,  having  theretofore  passed  a  competitive  civil  service 
examination  for  that  position,  as  a  result  of  which  he  had  been 
placed  upon  the  eligible  list.  Thereafter,  at  some  time  and 
under  circumstances  not  disclosed  in  the  record,  the  petition- 
er's salary  was  reduced  to  $1,400  a  year. 

On  April  30th,  1902,  the  comptroller  changed  the  title  of 
the  petitioner's  position  to  that  of  ^^  law  clerk,"  and  on  the 
same  day  the  board  of  estimate  and  apportionment,  acting 
under  the  provisions  of  ch.  466,  L.  1901,  as  amended  by  ch. 
435,  L.  1902,  fixed  the  salaries  in  the  department  of  finance 
and  the  salary  of  the  petitioner's  position  of  law  clerk  was 
fixed  at  $1,500. 

The  petitioner  continued  to  serve  as  law  clerk  at  $1,500  a 
year  until  April  27th,  1903,  when  he  was  transferred  to  the 
water  supply  department  at  the  request  of  the  water  commis- 
sioner and  with  tlie  approval  of  the  comptroller.  On  April 
30th,  1903,  the  civil  service  commission  approved  the  transfer, 
and  on  the  same  day  the  deputy  and  acting  water  commis- 
sioner sent  a  letter  to  the  civil  service  commission  stating  that 
the  petitioner's  salary  had  been  increased  to  $1,950  a  year,  and 
reciting  that  ^^  As  Mr.  Shepard  was  originally  appoidted  in  the 
finance  department  at  $12.00  pet  day  from  an  eligible  list  for 
assbtant  accountant  and  his  title  recently  changed  to  clerk,  I 
assume  that  such  original  appointment  established  his  grade 
in  the  civil  service,  and  that  the  present  increase  is  in  the 
nature  of  a  restoration  and  not  a  promotion  necessitating  any 
examination.'^ 

Petitioner  thereupon  assumed  the  duties  of  clerk  in  the 
water  supply  department  at  a  salary  of  $1,950  without  passing 
any  further  civil  service  examination.    He  continued  to  serve 
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at  the  salary  named  until  some  time  in  Jalj,  1903,  when  his 
salary  was  increased  to  $2,700  a  year,  and  the  head  of  the  water 
department  again  wrote  to  the  civil  service  commission  advis- 
ing it  of  this  second  increase,  and  again -stating  that  no  civil 
service  examination  was  deemed  necessary,  as  the  increase  of 
salary  was  not  considered  a  promotion  to  a  higher  grade,  but 
simply  a  partial  restoration  to  petitioner's  former  grade.  On 
September  Ist,  1904,  the  petitioner's  salary  was  reduced  to 
$1,600,  and  on  September  7th  following  the  then  deputy 
commissioner  of  the  water  supply  department  notified  the 
civil  service  commission  of  such  reduction. 

The  respondent  denies,  upon  information  and  belief,  that 
the  several  increases  of  petitioner's  salary  were  legally  made, 
and  submits  the  affidavits  of  Stevenson,  deputy  comptroller  in 
the  finance  department,  and  Adee,  clerk  to  the  board  of  esti- 
mate and  apportionment,  who  depose,  on  information  and 
belief,  that  in  April,  1902,  the  board  of  estimate  and  appor- 
tionment had  fixed  the  salary  of  the  petitioner  as  law  clerk  in 
the  department  of  finance  at  $1,500  per  annum  ;  that  no  fur- 
ther action  had  been  taken  by  said  board  in  relation  to  the 
salary  of  the  petitioner,  and  that  these  statements  are  substan- 
tiated by  an  examination  of  the  records  of  the  board  of  esti- 
mate fi^d  apportionment.  These  affidavits  on  behalf  of  the 
respondent  are  traversed  by  a  supplementary  affidavit  of  the 
petitioner  in  which,  among  other  things,  there  is  a  reference 
to  a  resolution  of  the  board  of  aldermen,  approved  by  the 
mayor,  July  20th,  1903,  reciting  that  the  board  of  estimate 
and  apportionment  had,  on  May  22d,  1903,  recommended  that 
the  salaries  in  the  water  supply  department  be  fixed  as  therein 
set  forth,  and  among  the  salaries  so  recommended  was  one  for 
a  clerk  at  $2,700.  The  petitioner  also  states  that  this  recom- 
mendation of  the  board  of  estimate  and  apportionment  was 
adopted  by  the  board  of  aldermen  and  approved  by  the  mayor 
July  20th,  1903. 

Samt^l  H,  Ordway  and  Frederic  White  Shepard  for 
appellant.     Petitioner's  reduction  from  the  position  of  ninth 
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grade  clerk  at  $2,700  a  year  to  the  position  of  fifth  grade 
clerk  at  $1,500  a  jear  w.is  a  removal  from  the  former  position, 
and  was  forbidden  by  the  Greater  New  York  charter,  unless 
the  reasons  therefor  were  given  and  an  opportunity  afforded 
petitioner  to  make  an  explanation,  which  was  not  done  in  this 
case.  (People  ex  rel.  v.  DaUon^  158  N.  Y.  175 ;  People  ex 
rd.  V.  Fire  Comrs.^  72  N.  Y.  445 ;  People  ex  rel.  v.  Bd.  of 
Education^  174  N.  Y.  169 ;  People  ex  rel.  v.  Police  Comrs.j 
108  N.  Y.  476 ;  People  ex  rel.  v.  Knox,  58  App.  Div.  541 ; 
People  ex  rd.  y.  Brady ^  166  N.  Y.  44;  HvMer  v.  Golden^ 
86  N.  r.  446.)  Respondent  cannot  in  this  proceeding 
impeach  or  question  petitioner's  legal  right  to  the  position  of 
ninth  grade  clerk  at  a  salary  of  $2,700  a  year  which  he  was 
actually  holding  on  August  31,  1904.  {People  ex  rd.  v. 
Hoffman^  98  App.  Div.  4 ;  People  ex  rd.  v.  Wright^  150 
N.  Y.  444.)  Petitioner  was,  as  a  matter  of  fact  and  law, 
properly  appointed  to  and  legally  holding  and  entitled  to  the 
position  of  ninth  grade  clerk  in  the  department  of  water  sup- 
ply, gas  and  electricity,  at  a  salary  of  $2,700  a  year.  {People 
ex  rd.  V.  Knox,  N.  Y.  L.  J.,  Sept.  10,  1901,  p.  1848 ;  Peo- 
pie  e^  rd.  v.  McCooey,  N.  Y.  L.  J.,  June  13,  1904,  p.  958 ; 
People  ex  rd.  v.  Knox,  45  App.  Div.  587 ;  People  ex  rel.  v. 
Knox,  55  App.  Div;  451 ;  167  N.  Y.  620 ;  People  ex  rel.  v. 
Common  Cou7icU,  77  N.  Y.  503 ;  People  ex  rel.  v.  R.  R.  Co. 
168  N.  Y.  187 ;  People  ex  rel.  v.  Criesey,  91  N.  Y.  616 ;  Peo- 
ple e^rd.  y.  Mosher^  163  N.  Y.  32.) 

John  J.  Ddany,  Corporation  Counad  {James  D.  Bdl  and 
a.  B.  Greenwood  of  counsel),  for  i-espondent.  .  The  salary  of 
petitioner  was  legally  fixed  at  the  rate  of  $1,500  a  year.  (L. 
1901,  ch.  466,  §  56;  L.  1902,  ch.  485.)  The  attempted 
increase  of  Mr.  Shepard's  salary  was  in  effect  f^  promotion  and 
was  void  under  the  civil  service  rules  in  force  at  that  ^tiroe. 
(L.  1899,  cli.  870 ;  L.  1900,  chs.  66,  675 ;  L.  1902,  chs.  270, 
855 ;  People  ex  rd.  v.  Knox,  71  App.  Div.  806.) 

Werner,  J.  In  September,  1904,  wlien  the  last  reduction 
was  made  in  th^  petitioner's  salary,  as  set  forth  in  the  fo^ 
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gofng  statement  of  facts,  the  municipal  civil  service  rules  in 
force  in  the  city  of  New  York  provided  that  certain  offices 
and  positions,  including  the  one  held  by  tlie  petitioner,  "  shall 
be  divided  into  grades  based  upon  the  relative  character  of  the 
duties  performed  and  the  rates  of  annual  compensation." 
(Rule  37.)  In  the  absence  of  specific  information  as  to  the 
character  of  the  duties  actually  performed  by  the  petitioner 
through  the  various  mutations  of  his  career  from  1899  to  1904, 
it  may  fairly  be  assumed  that  the  reduction  of  his  salary  was, 
in  legal  effect,  a  removal  from  the  higher  grade  and  salary  to 
a  lower  grade  and  salary.  {People  ex  reL  Callahan  v.  Board 
of  Education,  174  N.  Y.  169.)  If  this  was  the  legal  effect  of 
the  change  imposed  upon  the  petitioner,  then  it  was  the  legal 
duty  of  the  respondent  to  have  given  the  petitioner  a  hearing 
and  an  opportunity  to  explain  before  he  was  removed.  (Char- 
ter Greater  New  York,  sec.  1548.) 

Counsel  for  the  respondent  admits  that  this  would  be  the 
effect  of  the  reduction  in  the  petitioner's  salary  alluded  to,  and 
that  the  provisions  of  section  1543  would  apply,  if  the  alleged 
promotions  asserted  by  the  petitioner  had  been  legally  and 
properly  made.  He  challenges  the  validity  of  these  so-called 
promotions  on  the  ground  that  they  were  made  in  violation  of 
the  civil  service  rules  and  statutes  which  provided^  in  sub- 
stance, that  appointments  and  promotions  in  the  civil  service 
of  the  city  of  New  York  shall  be  made  according  to  merit  and 
fitness,  to  be  ascertained,  so  far  as  practicable,  by  examinations 
which,  so  far  as  practicable,  shall  be  competitive  (Rule  1), 
and  that  promotion  from  a  lower  to  a  higher  grade  shall  be 
on  the  basis  of  ascertained  merit  and  seniority  of  service  and 
examination.  (Rule  36).  The  peticioiier's  answer  to  this 
challenge  is,  that  in  1S99  he  duly  passed  a  competitive  civil 
service  examination  for  the  ]>osition  of  assistant  in  the  depart- 
ment of  finance  of  the  city  of  New  York,  and  had  been  duly 
appointed  to  that  position  at  a  salary  of  $12.00  per  diem, 
which  was  equivalent  in  grade  to  a  position  commanding  a 
salary  of  $3,648  a  year ;  that  since  this  original  appointment 
he  bad  rcuiained  in  the  civil  service  of  the  city,  and  during  all 
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the  time  covered  by  the  successive  increases  and  reductions  in 
his  salary  referred  to,  the  civil  service  niles  provided  that 
'^  any  person  in  the  competitive  service,  who  shall  have  passed 
an  examination  either  for  appointment  or  promotion,  covering 
in  its  scope  a  higher  gi*ade  or  compensation  than  that  of  the 
position  he  now  holds,  shall,  if  not  otherwise  diBqualified,  be 
eligible  for  promotion  or  advancement  to  such  higher  grade 
or  compensation  without  further  examination  under  this 
rule."    (Rule  15,  sub.  12.) 

If  the  petitioner  did  in  fact  pass  an  examination  in  1899 
for  a  position  of  a  higher  grade  or  salary  than  that  of  the 
$2,700  place,  to  which  he  claims  to  have  been  appointed  in 
July,  1903,  it  is  obvious  that  the  rule  just  quoted  entitled  him 
to  promotion  to  the  latter  position  without  further  examination, 
unless  his  appointment  thereto  was  in  violation  of  some  other 
rule  or  statute.  As  to  this  feature  of  the  case  the  respondent 
contends  that,  notwithstanding  the  petitioner's  compliance 
with  the  requirements  of  the  Civil  Service  Law  and  rules, 
the  proper  municipal  authorities  had  never  authorized  the 
payment  to  him  of  either  of  said  salaries  of  $1,950  or  $2,700 
per  annum.  The  intermediate  increase  of  salary  to  $1,950 
per  annum  need  not  be  discussed,  because  the  petitioner's 
alleged  grievance  is  that  he  was  removed  from  the  position 
which  carried  a  salary  of  $2,700.  Referring  to  that  removal 
the  answering  atfidavit  of  the  petitioner  sets  forth  that  on 
May  22nd,  1903,  the  board  of  estimate  and  apportionment 
recommended  to  the  board  of  aldermen  that  the  salary  of  one 
clerical  position  in  the  water  supply  department  be  fixed  at 
$2,700,  and  that  the  board  of  aldermen  adopted  this  recom- 
mendation by  a  resolution  approved  by  the  mayor  July  20th, 
1903,  which  was  two  days  before  the  increase  of  petitioner's 
salary  to  $2,700. 

Thus  the  situation,  as  presented  by  the  conflicting  aver- 
ments of  the  petitioner  and  the  respondent  respectively,  seems 
to  be  that  when  the  petitioner  Was  appointed  to  the  $2,700 
position  from  which  he  claims  to  have  been  illegally  reduced, 
there  was  a  clerical  position  iti  the  water  supply  departitient 
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commanding  a  salary  of  $2,700  a  year  to  which  he  claims  to 
have  been  eligible  by  reason  of  his  previous  successful  exami- 
nation for  a  position  of  a  Iiigher  grade ;  while  on  the  other 
hand  it  is  claimed  that  the  petitioner's  salary  has  never  been 
legally  increased  above  $1,500  since  his  appointment  to  the 
position  of  law  clerk  in  the  finance  department  in  April,  1902. 
It  is  true  that  the  averments  of  the  respondent's  affidavits  in 
this  behalf  are  npon  information  and  belief.  Under  ordinary 
circumstances  they  wonld  not  be  regarded  as  sufficient  to 
raise  an  issue  of  fact.  (People  ex  rel.  Kelly  v.  Comrrhon 
Council  of  Brooklyn^  77  N.  Y.  503,  510 ;  People  ex  rel. 
Frost  V.  N.  Y.  a  dk  H.  E.  H.  R.  Co.,  168  id.  187.)  But  a 
mere  glance  at  the  record  will  serve  to  show  that  the  original 
petition  was  scant,  if  not  reticent,  and  that  the  answering  and 
replying  affidavits  are  so  informal  in  their  averments  as  to 
render  it  doubtful  whether  there  are  any  well-defined  issues 
or  not.  Under  these  circumstances  it  is  obvious  that  while 
the  petitioner  did  not  make  out  such  a  clear  case  of  legal 
right  as  to  entitle  him  to  a  peremptory  writ,  his  petition 
should  not  have  been  dismissed,  because  he  had  asked  for  an 
alternative  writ,  if  his  prayer  for  a  peremptory  writ  were 
denied.  It  seems  to  us  that  his  prayer  for  the  alternative 
writ  should  have  been  granted.  As  we  have  said,  it  is  rather 
difficult  to  formulate  with  precision  the  issue  or  issues  of  fact 
presented  by  the  record  as  it  now  stands.  The  petitioner 
should  be  allowed  to  show,  if  he  can,  that  he  was  in  fact  legally 
appointed  to  the  clerkship  in  the  water  supply  department  to 
which  there  was  attached  a  yearly  salary  of  $2,700.  Since  it 
does  not  clearly  appear  from  the  record  whether  there  was  a 
vacancy  in  any  such  position  at  the  time  of  petitioner's  appoint- 
ment it  may  be  that  the  facts  underlying  the  respondent's 
denials  will  prove  an  insuperable  obstacle  to  petitioner's  efforts 
in  that  direction.  There  are  also  conflicting  averments  of 
other  circnmstanQes  which  suggest  rather  than  define  still  fur- 
ther possible  issues.  For  tliese  reasons  we  think  the  court  should 
have  granted  an  alternative  writ,  for  this  was  a  discretionary 
power  which  it  couTd  have  exercised  even  in  a  case  where  a 
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peremptory  writ  might  have  been  issued.  {People  ex  rd. 
Slavin  v.  Wendell^  71  N.  Y.  171.)  Upon  the  hearing  pur- 
suant to  an  alternative  writ  the  facts  can  be  fully  ascertained. 

The  order  appealed  from  should  be  reversed  and  proceedings 
remitted  to  Supreme  Court  with  directions  to  issue  an  alterna- 
tive writ  of  mandamus  herein,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Baktlbtt  and  Vann,  JJ.,  concur ;  Gray, 
J.,  absent ;  O^Brien  and  Haioht,  JJ.,  not  voting. 

Order  reversed,  etc 


Hopper  S.  Mott  et  al.,  Respondents  and  Appellants,  v.  Ahos 
F.  £no,  Appellant  and  Respondent. 

1.  Ejectment  —  New  York  Citt  — •  TrrLB  to  Bloomikgdale  Road 
(Broadwat)  — L.  1847,  Ch.  203.  Chapter  203  of  the  Laws  of  1847. 
entitled  **  Ad  act  to  lay  out  a  new  street  in  the  twelfth  ward  of  the  city 
of  New  York  and  to  keep  open  a  part  of  the  Bloomingdale  road  (Broad- 
way) in  said  city/'  which  after  describing  by  metes  and  bounds,  the  strip 
of  land  taken,  including  the  Bloomingdale  road,  an  actual,  existing  and 
traveled  highway,  declared  the  same  "  for  all  legal  purposes  to  be  one 
of  the  streets  of  the  said  city  in  like  manner  as  if  the  same  bad  been  so 
laid  out  by  the  commissioners  appointed  in  and  by  the  act  entitled  '  An  act 
relntive  to  improvements  touching  the  laying  out  of  streets  and  roads  in 
the  city  of  New  York  and  for  other  purposes,  passed  April  3d,  1807,' " 
appropriated  eo  itistanti  the  lands  described  in  it  and  vested  the  fee 
thereof  in  the  city  of  New  York,  leaving  to  the  owners  the  right  to  obtain 
compensation  for  such  appropriation  from  the  city  through  proceedings 
therefor  authorized  by  statute;  and  where  the  citv  thereafter,  pursuant 
to  an  act  of  the  legislature  (L.  1869,  ch.  800),  providing  for  the  alteration 
of  the  lines  of  the  street,  abandoned  a  strip  thereof,  incorporated  it  with 
the  ad  joiniog  property  and  assessed  the  owner  thereof  for  such  benefit,  an 
action  of  ejectment  against  his  successors  In  title,  brought  by  descend- 
ants of  the  owners  of  the  land  taken  pursuant  to  the  act  of  1847,  baaed 
upon  a  claim  of  title  to  the  fee  of  the  street,  will  not  lie. 

2.  SuFFICtENCY    OF  EviDBKCE    AS   TO   ObDER    OF    COKFIBUATION    IK 

pROCEEDiNos  Under  Act.  Although  no  order  or  rule  of  court  ood- 
firming  the  rep:>rt  of  commissioners  taking  lands  in  invitum  for  street 
purposes  in  proceedings  consequent  upon  the  act  of  1847  was  found,  the 
fact  that  such  order  was  actually  made  is  sufficiently  established  by  proof 
1,  of  an  indorsement  upon  the  report  signed  by  the  clerk  that  it  was  coo- 
firmed  by  the  court  en  a  specified  date;  2,  of  a  similar  indorsement  on  the 
assessment  ledger  of  street  openings  in  the  office  of  the  commiaaioner  of 
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public  works;  8,  of  entries  to  the  same  effect  in  records  in  the  bureau  of 
collection  of  assessments  and  arrears;  4,  of  official  publications  in  the  city 
papers  to  the  effect  that  the  order  had  been  confirmed. 
Mott  V.  Eno,  97  App.  Div.  580,  reversed. 

(Argued  3Iarch  1,  1905;  decided  May  2,  1905.) 

Cro88-appeal8  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Coart  in  the  first  judicial  department,  entered 
November  30,  1904,  affirming  a  judgment  entered  upon  the 
report  of  a  referee  in  an  action  of  ejectment. 

This  action  was  brought  to  eject  the  defendant  from  a  plot 
of  land  on  the  easterly  side  of  Broadway,  between  52d  and 
53d  streets  in  the  city  of  New  York;  to  the  possession  of 
which,  as  owners  in  fee  of  an  undivided  one-half  interest 
therein,  the  plaintiffs  alleged  that  they  were  entitled.  The 
defense  was  that  of  a  denial  of  the  plaintiffs'  allegation  and 
of  title  in  the  defendant,  exclusive  of  any  other  right  thereto 
and  under  which  he,  and  his  predecessors  in  interest,  have  had 
possession  and  occupation  of  the  premises  continuously.  The 
trial  before  a  referee  resulted  in  a  judgment  that  the  plain- 
tiffs, as  to  a  portion  of  the  plot,  were  the  owners  of  an  undi- 
vided one-half  interest  and  were  entitled  to  the  possession 
thereof ;  subject,  however,  to  easements  of  light,  air  and 
access  appurtenant  to  the  defendant's  ownership  of  the  adja- 
cent land.  As  to  a  portion  of  the  premises  described  in  the 
complaint,  being  a  narrow  strip  of  land  which  forms  the  east- 
erly side  of  the  plot,  the  judgment  was  in  favor  of  the  defend- 
ant. Cross-appeals  'Were  taken  to  the  Appellate  Division,  in 
the  first  department.  The  plaintiffs  appealed,  because  of  the 
denial  of  an  interest  to  the  extent  claimed  by  them  and  of 
the  easements,  to  wiiich  their  ownership  was  adjudged  to  be 
subject ;  and  the  defendant  appealed,  because  of  any  interest 
having  been  adjudged  to  the  plaintiffs.  The  Appellate  Divi- 
sion affirmed  the  judgment  by  a  divided  cotirt.  Cross-appeals 
were,  agt^n,  taken  to  this  court. 

The  premises,  the  title  to  which  is  in  controversy,  prior  to 
the  widening  and  straightening  of .  Broad way^  under  an  act 
passed  in  1869,  formed  pai*t  of  the  Bloomingdale  road,  or 
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Broadway,  as  then  laid  out.  In  1714,  the  farm,  which 
included  the  premises  in  question,  was  owned  by  Matthias 
Hoppe,  afterwards  called  Hopper.  Upon  his  death,  his  son, 
John  Hopper,  succeeded  to  the  ownership.  He  died  in  1779, 
devising,  in  six  parts,  all  of  the  lands  to  his  live  children  and 
the  children  of  a  deceased  son.  One  of  his  children,  John 
Hopper,  Junior,  through  an  agreement  of  the  devisees  parti- 
tioning the  property,  in  1782,  acquired  title  to  his  one-sixth 
part,  by  conveyances  of  two  parcels  of  land ;  one  upon  the 
easterly  side  and  one  upon  the  westerly  side  of  Bloomingdale 
road;  each  being  numbered  six  upon  what  is  known  as 
Bancker^s  partition  map.  The  premises  in  question  were  part 
of  the  bed  of  that  road,  as  it  ran  through  that  portion  of  the 
Hopper  farm,  and  lay  between  the  two  parcels  conveyed  to 
Hopper,  Junior.  He  died  in  1819,  leaving  a  will ;  by  which 
he  devised  his  real  estate  in  trust  for  his  three  grandchildren, 
Ann  Striker,  Winifred  Mott  and  Garrit  H.  Striker.  Ann 
died  in  1860,  without  issue.  Winifred  died  in  1862,  leaving 
issue,  an^  Garrit  died  in  1868,  also,  leaving  issue.  The 
plaintiffs  claim  through  Winifred  Mott  and  it  is  undisputed 
that,  if  the  premises  have  remained  a  part  of  the  Hopper 
estate,  then  they  are  entitled  to  a  one-half  interest  therein. 
The  defendant  derives  his  title  through  certain  partition  pro- 
ceedings and  it  is  his  claim,  not  only,  that  title  to  the  premises 
passed  by  the  allotments  in  partition,  but  that  the  plaintiffs' 
ancestors  had  been,  in  fact,  divested  of  any  interest  therein 
by  force  of  certain  statutory  proceedings  relating  to  the  lay- 
ing out,  or  widening,  of  Bloomingdale  road,  or  to  the  later 
proceedings  for  the  straightening  of  Broadway.  Fi-om  the 
facts,  as  they  are  found  by  the  referee,  it  appeal's  that  the 
Bloomingdale  road  was  laid  out  in  the  colonial  period  of  the 
history  of  New  York  and  that  it  extended,  in  a  northwesterly 
direction,  from  about  the  present  Broadway  and  Sixteenth 
street.  In  1751  a  colonial  act,  reciting  that  the  road  tlirough 
the  Bloomingdale  district  had  been  laid  out  to  a  width  of  four 
rods  in  pursuance  of  an  act  of  1703,  authorized  it  to  be 
reduced  to  two  rods.     At  some  date  prior  to  1819  the  road 
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had  been  actually  widened  from  two  rods  to  four  rods,  accord- 
ing to  Handel's  map  tiled  in  that  year.  In  the  yeara  from 
1791  to  1797,  various  proceedings  were  taken  by  the  common 
council  of  the  city  to  extend  tlie  road  to  the  Kingsbridge  road 
and  to  restore  it  to  its  earlier  width  of  four  rods ;  theautliority 
for  which  is  to  be  found  in  an  act  of  the  state  legislature, 
passed  in  1787,  (Chap.  61),  and  entitled  '^  An  Act  for  the 
better  regulating  the  Public  Soads  in  the  City  and  County  of 
New  York."  By  its  provisions  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  were  "  appointed  com- 
missioners to  regulate  and  keep  in  repair  the  present  public 
roads  or  highw^iys ;  and  to  lay  out,  regulate  and  keep  in 
repair  such  other  public  roads  or  higliways,  as  shall  hereafter 
be  laid  out  in  the  said  City  and  County."  The  act  authorized 
them  "  to  widen  or  alter  all  public  roads  and  highways, 
already  laid  out  in  the  said  city  and  county,  to  such  conven- 
ient breadth,  not  exceeding  four  rods,  nor  less  than  two  rods, 
as  the  said  commissioners  shall  judge  fit,  to  make  them  pass- 
able for  horses  and  carriages.  *  *  *  If,  in  widening  or 
altering  any  such  public  road  or  highway  now  in  being,  or  if 
in  laying  out  any  such  public  road  or  highway  hei'eaf  ter,  or  in 
widening  or  altering  the  same,  the  said  commissioners  shall 
take  or  require  for  such  purposes  the  lands  of  any  pei'son  or 
persons,  they  shall  give  notice  thereof  to  the  owners  or  pro- 
prietor of  such  land,  etc.  *  *  •  *  And  to  the  end  that 
reasonable  satisfaction  may  be  made  for  all  such  lands  as  shall 
be  taken  and  employed  for  the  use  aforesaid,  the  said  com- 
missioners shall  and  may  treat  and  agree  with  the  owners  and 
persons  interested  therein,  *  *  *  and  if  any  such  owners 
or  proprietors  shall  refuse  to  treat  in  manner  aforesaid,  then, 
and  in  such  case,  it  shall  and  may  be  lawful  to  and  for  the 
mayor,  or  recorder,  and  any  two  or  more  aldermen,  by  virtue 
of  this  act,  to  issue  a  precept,"  etc.  Here  follows  the  pro- 
vision for  condemnation  proceedings  ia  the  Mayor's  Court ; 
wherein  a  jury  was  to  assess  the  damages  "  to  be  awarded  to 
the  owner  or  owners  of  such  land,  according  to  their  several 
and  respective  interests  and  estates  of  and  in  sncli  land,  or  any 
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part  thei'cof,  for-  their  respeotivo  interests  and  estates  in  the 
same."  The  judgment  of  the  said  Mayor's  Court,  and  the 
payment  of  tlie  money  awarded  to  the  owners,  or  tender  and 
refusal  thereof,  should  be  binding  against  tlie  said  owners 
and  should  be  a  "  full  authority  to  the  said  commissioners  to 
cause  the  said  land  to  be  converted  to  and  used  for  the  purposes 
aforesaid." 

In  1T93,  the  common  council  ordered  "  that  the  said  Boad, 
from  its  commencement  at  Home's  liouse  to  Nicholas  de 
Peyster's  barn  be  immediately  opened  to  its  proper  and  legal 
width  of  four  rods."  These  were  points  to  the  south  and  to  the 
north,  respectively,  of  the  premises.  In  1797,  a  petition  was 
presented  to  the  common  council  praying  for  the  opening  of 
Bloomingdale  road  to  its  proper  widtli  of  four  rods  and  the 
appointment  of  a  committee  of  three  aldermen  was  ordered, 
"  to  direct  the  proprietors  of  the  land,  where  the  road  is  not 
of  the  proper  widtli,  to  remove  their  fences  and  then  to 
direct  the  road  master  to  work  and  put  tlie  road  in  order." 
That  it  was  actually  so  widened  at  some  time,  prior  to  1819 
is  not  disputed.  By  chapter  115  of  the  Laws  of  1807,  com- 
missioners wei*e  appointed  by  the  legislature  to  lay  out  streets, 
roads  and  public  squares.  Maps  and  surveys  were  to  be  filed. 
Whenever  the  mayor,  etc.,  should  desire  to  open  any  street, 
road,  or  public  place,  they  might  agree  with  the  owners  of 
the  lands  required,  as  to  the  compensation  to  be  made 
tlierefor,  or,  in  case  of  disagreement,  they  might  apply  to 
the  Supreme  Court  for  commissioners  to  estimate  the  dam- 
age. Upon  the  assessment  being  confirmed  and  paid,  the 
mayor,  etc.,  should  be  seized  in  fee  of  all  said  lands,  in  trust, 
nevertheless,  to  keep  the  same  open  for  a  public  street,  road  or 
public  square,  forever.  In  1813,  (Chap.  86  of  Bevised  Laws 
of  that  year),  was  passed  the  familiar  "  Street  Opening  Act ; " 
whose  provisions  need  not  now  be  particularly  mentioned, 
otherwise  than  that  the  act  of  1807  is  referred  to  and  was  not 
repealed.  In  1847,  an  act  was  passed,  (Laws  of  1847,  chap. 
203),  entitled  ^^An  Act  to  lay  out  a  new  street  in  the 
Twelfth  Ward  of  the  City  of  New  York  and  to  keep  open  a 
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part  of  the  Bloomingdale  Road  in  said  City."  The  first  sec- 
tion of  the  act  contains  a  description  of  the  land  to  be  taken, 
by  metes  and  bounds,  wliich  indaded  within  its  bonndariee 
all  of  the  Bloomingdale  road,  as  it  tlien  existed,  to  tlie  extent 
of  the  new  street  to  be  laid  out.  The  land  described  is 
"  declared  for  all  legal  purposes  to  be  one  of  the  streets  of  the 
said  City  in  like  manner  as  if  the  same  had  been  so  laid  out  by 
the  commissioners  appointed  in  and  by  the  Act  entitled  ^An 
Act  relative  to  improvements,  touching  the  laying  out  of 
streets  and  roads  in  the  City  of  New  York  and  for  other  pur- 
poses,' passed  April  3,  1807."  Thereupon,  pui-suant  to  a 
resolution  of  the  common  council  to  open  the  street,  the 
municipal  fdithorities  initiated  the  proceedings,  under  the  act 
of  1813,  and  its  amendatory  acts,  by  petition  ;  wliich  set  foiiJi 
that  the  common  council  "  have  deemed  it  advisable  to  open 
the  Bloomingdale  Koad  from  the  Seventh  Avenue  to  the 
Tenth  Avenue,  in  the  Twelfth  Ward  of  the  said  City,  the 
said  Bloomingdale  Koad  being  a  street  in  that  part  of  the 
said  City,  laid  out  into  streets,  avenues,  squares  and  public 
places  by  the  Commissioners  of  streets  and  roads  under  and 
by  virtue  of  an  Act  *  *  *  passed  April  3,  1807,  (giv- 
ing  the  title  as  just  above  quoted),  by  taking  for  that  pur- 
pose the  lands  and  premises  hereinafter  described  "  etc, ;  the 
description  given  being  the  sanie  contained  in  the  act  of  1847. 
Commissioners  were  appointed;  who  filed  a  damage  map, 
on  which  the  then  Bloomingdale  road  appeared,  and  who 
made  a  report,  to  the  effect  that  they  had  viewed  the  lands 
described  and  that ''  said  Bloomingdale  Eoad  is  a  8ti*eet  in 
that  part  of  the  City  of  New  York,  laid  out  into  streets, 
avenues,  etc.,  by  the  Commissionera  of  streets  and  roads," 
under  the  act  of  1807.  They  made  awards  for  123  parcels  of 
land,  which  were  taken  for  the  purpose  of  widening,  or  of 
straightening,  the  road.  That  part  of  the  road,  wherein  the 
premises  in  question  lay,  was  widened  by  adding  thereto 
irregular  strips,  taken  from  the  lands  upon  either  side.  At 
the  time,  Edward  Sandford,  as  trustee  under  the  will  of  John 
Hopper,  Junior,  was  vested  with  the  legal  title  to  all  of  the 
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real  estate  of  tlie  testator  and  was  a  party  to  the  street  open- 
ing proceedings.  He  was  paid  the  awards  made  for  tlie  strips  of 
land  taken  for  the  widening  and  his  receipt  therefor  was  proved. 
In  1863,  a  suit  was  instituted  bj  Garrit  H.  Striker  for  the 
partition  of  the  whole  farm  of  John  Hopper,  Junior,  as 
between  him  and  those  having  interests  therein.  The  com- 
plaint described  the  farm,  which  was  in  the  possession  of  the 
testator  at  the  time  of  his  death,  as  consisting  of  28  parcels 
of  land,  in  the  present  82d  ward  of  the  city  of  New  York ; 
the  boundaries  of  each  being  given.  The  parcels  which  con- 
cern the  title  to  the  premises  are  numbered  "  fourthly  "  and 
"seventhly.'*  That  numbered  "fourthly,"  on  the  easterly 
side  of  Broadway,  between  52d  and  53d  streets,  was  described 
as  "  Beginning  at  a  corner  formed  by  the  intersection  of  the 
northerly  line  of  52d  street  with  the  easterly  line  of  Broad- 
way ;  thence  northerly  along  the  said  easterly  line  of  Broad- 
way, 177  feet  9  inches  to  the  land  of  several  owners ;  thence 
in  a  southeasterly  direction  along  said  land  of  several  owners 
to  the  westerly  line  of  Seventh  avenue  at  a  point  distant  48 
feet  southerly  from  the  southerly  side  of  53d  street ;  thence 
southerly  along  the  westerly  line  of  Seventh  avenue  aforesaid 
152  feet  10  inches  to  the  northerly  side  of  52d  street ;  thence 
westerly  along  tlie  northerly  side  of  52d  street  96  feet  3  inches 
to  the  point  or  place  of  beginning."  The  parcel  numbered 
"  seventhly  "  lay  on  the  westerly  side  of  Broadway  opposite  to 
the  one  described  and  a  particular  description  is  unimportant. 
Upon  the  description  of  each  parcel  there  followed  this 
clause:  "together  with  all  the  right,  interest,  claim  and 
demand  whatsoever,  present  or  prospective,  vested  or  contin- 
gent, of  the  owners  of  such  last  mentioned  tract,  piece  or  par- 
cel of  land,  in  the  streets  and  avenues  adjoining  the  same,  by 
reason  of  the  beds  of  such  streets,  or  avenues,  or  any  part 
thereof,  having  been  taken,  pursuant  to  the  statutes  in  that 
behalf  made  and  provided,  from  such  owners  to  form  such 
streets  and  avenues."  The  complaint  made  reference  to  an 
earlier  partition  proceeding  in  1820,  in  the  Mayor's  Court, 
which  resulted  in  an  allotment  by  commissioners  to  each  of 
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Hopper's  three  grandchildren,  Garrit,  Winifred  and  Ann,  of 
one-third  of  the  real  estate,  in  severalty;  but  which  was 
subsequently  adjudged  to  have  been  invalid,  by  reason  of 
the  devisees  in  Hopper's  will  having  taken  under  valid  trusts 
for  their  lives.  Ann  Striker  had  died  before  this  last  parti- 
tion suit  and,  when  judgment  was  entered,  Winifred  Mott  liad 
died.  The  judgment  appointed  commissioners  for  the  actual 
partition  and,  in  accordance  with  the  prayer  of  the  com- 
plaint, decreed,  with  respect  to  the  allotment  of  portions  to 
Garrit  and  to  the  issue  of  Winifred,  that  it  should  conform  to 
the  occupation  theretofore  liad  in  severalty  by  them  under  the 
prior  partition ;  so  that  the  trustee  for  Garrit  should  take  the 
portion  theretofore  occupied  by  his  cestui  qite  trust  and  the 
issue  of  Winifred  that  occupied  by  her.  From  Ann  Striker's 
share,  as  occupied  in  severalty  by  her,  were  allotted  portions 
to  Garrit  and  to  the  representatives  of  Winifred.  The  com- 
missioners filed  a  map  showing  Broadway,  as  it  existed  under 
the  opening  proceedings  of  the  act  of  1847^  and  their  com- 
pliance with  the  decree  as  to  the  allotments  in  partition  in  the 
equitable  manner  it  had  provided  for.  There  were  set  off  to 
Garrit  Striker  Mott,  out  of  what  had  been  Ann  Striker's  por- 
tion of  the  farm,  four  lots  described  as  "  designated  on  said 
map  by  numbers  79,  80,  81,  82  and  together  described  and 
bounded  as  follows :  ^  beginning  at  a  point  in  the  easterly  side 
of  Broadway  distant  29  feet  and  seven  inches  southwardly 
from  the  southerly  side  of  53d  street  and  running  thence 
southwardly  along  said  easterly  side  of  Broadway  99  feet  10^ 
inches ;  thence  eastwardly  on  a  line  parallel  with  53d  street 
115  feet  6^  inches  to  the  west  side  of  Seventh  avenue; 
thence  nortliwardly  along  said  westerly  side  of  Seventh  avenue 
77  feet  5  inches  to  land  of  several  owners ;  and  tlience  north- 
westwardly along  said  lands  of 'several  owners  141  feet  6f 
inches  to  the  said  easterly  sidef'  of  Broadway  the  place  oJF 
beginning.' "  There  were  set  apart,  also,  td  him  and  to  Ruth 
Ann  Mott,  among  others,  seven  lots,  described  as  "  designated 
on  said  said  map  by  the  numbers  83  to  89 ; "  which  formed 
the  westerly  side  of  Broadway,  opposite -to  lots  79  to  82. 
23    . 
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Their  description  by  metes  and  bounds  was  in  similar  terms 
to  that  in  the  deed  jast  quoted  from,  so  far  as  the  boundaries 
are  made  to  run  upon  the  "  line,"  or  "  side,"  of  Broadway, 
and  it  need  not  be  more  particularly  given.  The  report  of 
the  commissioners  was  confiiined  by  decree,  in  1865,  and  the 
parcels  allotted  to  each  party  in  interest  were  described  therein 
in  the  same  language  that  had  been  used  in  the  report. 
Shortly  after  the  confirmation  of  the  report,  Garrit  Striker 
Mott  and  Ruth  Ann  Mott  conveyed  to  Dudley  Field,  among 
others,  lots  79  to  82,  on  the  easterly  side  of  Broadway,  and 
lots  83  to  86,  on  the  westerly  side  of  Broadway.  The  part  of 
the  roadway  affected  by  this  suit  lay  between.  The  descrip- 
tion in  the  deeds  was  in  the  same  language,  which  was  used 
by  the  commissioners  and  in  the  decree.  The  defendant 
derives  his  title  to  the  lots,  which  adjoined  the  premises  in 
question  through  his  father ;  to  whom  those  on  the  easterly 
side  of  Broadway  had  been  conveyed  by  Field  and  who 
acquired  those  on  the  westerly  side  of  Broadway  through 
mesne  conveyances  from  Field. 

In  1869,  (L.  1869,  chap.  890),  the  legislature  passed  an  act 
entitled  :  "  An  Act  to  alter  the  map  or  plan  of  the  City  of 
New  York,  and  to  carry  the  alterations  into  effect."  It 
provided  for  the  widening  of  Broadway  between  34th  and 
59th  streets  to  the  width  of  100  feet  and  it  required  the  com- 
missioners of  the  Central  park  to  lay  out  that  part  of  Broad- 
way, and  to  locate  and  to  establish  the  easterly  and  westerly 
lines  thereof.  Upon  the  map,  which  was  filed,  in  accordance 
with  the  requirements  of  the  act,  the  new  easterly  line  of 
Broadway  between  52d  and  53d  streets  was  fixed  west  of  the 
former  westerly  line  of  Broadway,  as  it  had  theretofore 
existed,  and  that  part  of  Broadway  which  lay  between  the 
new  easterly  line  and  the  former  easterly  line  was  closed.  In 
the  part  so  closed  lay  the  premises  described  in  this  complaint. 
Commissioners  were  appointed  in  proceedings  under  tlie  act 
and  upon  the  damage  map  filed  by  them  that  part  of  Broad- 
way, which  was  to  be  abandoned,  was  marked  as  being  the 
property  of  the  city  of  New  York,  in  trust  etc. ;  while  on 
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the  benefit  map  it  was  shown  as  incorporated  in  the  adjoining 
property,  according  to  tlie  provisions  of  the  act  in  that  respect. 
The  adjoining  land,  with  which  the  abandoned  part  of  Broad- 
way was  thns  incorporated,  was  assessed  for  benefit  in  thesnni  of 
abont  $9,800 ;  which  sum  the  defendant's  f atlier  paid  to  the  city. 

James  A,  Deer  in ff  and  Ferdinand  R.  Mvarath  for  plain- 
tiffs, respondents  and  appellants.  The  laying  out  of  the 
Bloomingdale  road  of  the  width  of  four  rods  in  1707  under 
the  Colonial  Act  of  1703,  the  reduction  in  the  width  thereof 
under  the  act  of  1751  to  two  rods,  and  the  restoration  thereof 
between  1793  and  1807  to  four  rods,  did  not  divest  the  fee 
title  at  the  time  of  these  several  proceedings.  The  public 
acquired  only  an  easement.  {Cheney  v.  S.  O.  dk  N.  Y.  R. 
R.  Co.,  8  App.  Div.  620;  affd.,  158  K  Y.  739;  Paige  v.  8. 
Ry.  Co.,  77  App.  Div.  571 ;  84  App.  Div.  91 ;  178  N.  Y. 
102 ;  Gere  v.  McCJieeney,  84  App.  Div.  39 ;  Mortimer  v. 
N.  Y.  K  R.  R.  Co.,  25  J.  &  S.  244;  Kemochan  v.  Jff.  Y 
E.  R.  R.  Co.,  27  J.  &  S.  561 ;  Hine  v.  N.  Y.  K  R.  R. 
Co.,  54  Hun,  425;  Martin  v.  WaddeU,  16  Pet.  409; 
Shivdy  V.  Bowlhy,  152  U.  S.  14;  Holden  v.  Jay,  17 
Wall.  243;  Canal  Comra.  v.  People,  5  Wend.  445.)  The 
title  of  John  Hopper,  Sr.,  the  plaintiffs'  ancestor,  to  the 
land  claimed  in  this  action  was  conclusively  established. 
{Chm&y  V.  S.  O.  ds  N.  Y.  R.  R.  Co.,  8  App.  Div.  620 
158  N.  Y.  739 ;  Paige  v.  S.  Ry.  Co.,  77  App.  Div.  571 
84  App.  Div.  91 ;  O^e  v.  McChemey,  84  *App.  Div.  39 
Oidney  v.  Earl,  12  Wend.  98 ;  John  <&  Cherry  Streets,  19 
Wend.  659 ;  WiUoughhy  v.  Jenhs,  20  Wend.  96 ;  CorUlymi 
V.  Va/n  Brundt,  2  Johns.  357;  Jackson  v.  Hathaway,  15 
Johns.  447;  Adams  v.  S.  <&  W.  R.  R.  Co.,  11  Barb.  414, 
453 ;  Trustees  v.  A.,  etc.,  R.  R.  Co.,  3  Hill,  567 ;  Dunham 
V.  WiUiams,  87  N.  Y.  252  ;  Barclay  v.  Howell,  6  Pet.  498 ; 
Hdberma/n  v.  Baker,  128  N.  Y.  253,  259.)  John  Hopper, 
Jr.,  in  1782  acquired  title  to  the  fee  of  the  roadway  under  the 
will  of  his  father,  John  Hopper,  Sr.,  upon  the  division  of  the 
Hopper  farm  as  directed  by  the  will.    {Bissell  v.  JV.  Y.  C. 
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-ff.  li.  Co.,  23  N.  T.  64 ;  Perrin  v.  iT.  T.  0.  B.  R.  Co.,  36 
N.  Y.  120 ;  Lozier  v.  JS.  Y.  C.  R.  R.  Co.,  42  Barb.  465 ; 
Matter  of  Chesterman  Estate,  1  Tuck.  63 ;  Greer  v.  N.  Y. 
C.  R.  R.  Co.,  37  Hun,  347 ;  Matter  of  Mayor,  20  App. 
Div.  404 ;  155  N.  Y.  638 ;  Paige  y.  S.  Ry.  Co.,  77  App. 
Div.  571 ;  White  v.  Godfrey,  97  Mass.  472  ;  Witter  v.  Hai^vey, 
1  McCord  [S.  C],  87 ;  Schneider  v.  Jacob,  86  Ky.  102 ; 
People  V.  Law,  34  Barb.  494.)  The  partition  of  the  estate 
of  John  Hopper,  Jr.,  in  the  Mayor's  Court  in  which  judg- 
ment was  entered  June  22,  1821,  was  void,  and  the  parties 
thereto  acquired  no  interests  in  severalty  to  the  fee  in  any 
part  of  the  land  of  which  John  Hopper,  Jr.,  died  seized. 
{Striker  v.  Mott,  28  N".  Y.  82 ;  Jordan  v.  Van  Epps,  85  N.  Y. 
427 ;  Barnard  v.  Onderdonk,  98  N.  Y.  161 ;  Masten  v.  Olcott, 
101  N.  Y.  157;  Griffin  v.  L.  I.  R.  R.  Co.,  102  N.  Y.  449; 
Johnson  V.  Ormshy,  32  Penn.  St.  200.)  The  proceedings 
taken  by  the  city  of  New  York,  under  chapter  203,  Laws  of 
1847,  to  open  the  Blooiningdale  road  between  Forty-fifth  and 
Seventy-first  streets  did  not  affect  or  divest  the  title  of  the 
lieirs  of  John  Hopper,  Jr.,  the  then  owners  of  the  fee.  {Matter 
of  Rhinelander,  68  N.  Y.  107 ;  Forster  v.  Scott,  136  N.  Y. 
577 ;  Singer  v.  Mayor,  etc.,  47  App.  Div.  42 ;  Corporation  v. 
Mapes,  6  Johns.  Ch.  49 ;  Matter  of  Canal  Street,  11  Wend. 
154;  Martin  v.  Mayor,  etc.,  1  Hill,  545;  Matter  of  Parade 
Ground,  60  N.  Y.  319,  324;  Dillon  on  Mun.  Corp.  §  470 ; 
Sharp  V.  Speir,  4  Hill,  76;  Striker  v.  KeUy,  7  Hill,  9; 
Doughty  v.  Hctpe,  3  Den.  594;  Cl^velmxd  v.  Boerum,  27 
Barb.  252,  254;  Adams  v.  S.  &  W.  R.  Co.,  10  N.  Y.  328; 
People  V.  Hurlhurt,  46  N.  Y.  110;  MilUr  v.  Brovm,  56 
N.  Y.  383';  HilUyn  v.  Bender,  69  N.  Y.  75.)  The  alleged 
receipt  on  December  7,  1849,  by  Edward  Sanford,  trustee, 
under  the  will,  etc.,  of  Jolm  Hopper,  Jr.,  of  the  awards 
made  in  the  report  of  the  commissioners  of  estimate  for 
the  strips  added  to  the  old  road  by  the  act  of  1847  did 
not  divest  the  interest  or  title  of  the  remaindermen  under 
that  will,  from  whom  the  plaintiffs  derive  title.  {Embury 
v.  Sheldon,  68  K  Y.  235 ;    Stevenson  v.  Lesley^  70  N.  Y. 
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616;  Douglas  v.  Cruffer,  80  N.  Y.  15;  Crooke  v.  Kiiiga 
Cowniy,  97  N.  Y.  446;  Chester  v.  Jumel,  126  N.  Y.  237; 
Matter  of  Tienkm,  131  N.  Y.  391 ;  Zosey  v.  Stanley,  147 
N.  Y.  667;  McPherson  v.  BoUina,  107  N.  Y.  316;  Eirsch 
V.  7b3i?r,  143  N.  Y.  390 ;  MatUr  of  Om  Hundred  cfe 
Tefith  Street,  81  App.  Div.  27.)  If  tho  proceedings  under 
chapter  203,  Laws  of  1847,  were  in  all  respects  regular  and 
had  also  included  the  land  in  the  old  road,  and  the  effect 
thereof  had  been  to  vest  in  the  city  the  fee  for  street  pur- 
poses, nevertheless  tlie  title  upon  the  closing  of  the  road 
under  the  act  of  1869  reverted  to  the  plaintiffs  and  the  other 
heirs  at  law  of  John  Hopper,  Jr.  {Locke  v.  F.  Z.  cfe  T.  Co,, 
140  N.  Y.  135 ;  Matter  of  G.  El.  By.  Co.,  38  Hnn,  438 ; 
B.,  etc.,  B.  B.  Co.  v.  Mayor,  etc.,  49  Hun,  126 ;  Eellinger 
v.  F.  S.  S,  etc.,  B.  B.  Co.,  50  K  Y.  206;  Story  v.  iT.  Y. 
El.  B.  B.  Co.,  90  N.  Y.  122;  Jlooker  v.  Turnpike  Co.,  12 
Wend.  371 ;  People  v.  White,  11  Barb.  26 ;  Downea  v.  D. 
ds  F.  Co.,  75  App.  Div.  513 ;  Harris  v.  Elliott,  10  Pet.  25 ; 
Coverdale  v.  Charlton,  L.  R.  [4  Q.  B.]  104 ;  BoUs  v.  Yesiry 
of  Si.  George's,  L.  R.  [14  Ch.  Div.]  786.)  The  decree  of 
January  10,  1866,  confirming  the  report  of  the  commissioners 
in  tlie  partition  suit  of  Striker  v.  Mott,  did  not  convey 
the  land  in  the  Bloomingdale  road  as  it  then  existed.  {Bis- 
seU  V.  N.  T.  C.  B.  B.  Co.,  23  K  Y.  64;  Perrin  v.  N.  Y. 
C.  B.  B.  Co.,  36  N.  Y.  120;  Matter  of  La  Due,  118  N.  Y. 
220 ;  Mott  V.  Mott,  68  N.  Y.  246 ;  Hennessy  v.  Murdock, 
137  N.  Y.  317 ;  Gorham  v.  E.  El.  Co.,  80  Hun,  290 ;  Tinker 
V.  M.  El.  By.  Co.,  81  Hun,  691 ;  Jackson  v.  Hathaway,  15 
Johns.  447;  English  v.  Brennan,  60  N.  Y.  609;  White's 
Bank  v.  Nichols,  64  N.  Y.  65 ;  Kings  Co.  Ins.  Co.  v.  Stevens, 
87  N.  Y.  287 ;  101  N.  Y.  411.)  If  the  effect  of  the  decree  of 
January  10,  1865,  in  tlie  partition  suit  of  Mott  v.  Striker  was 
to  vest  in  Garrit  Striker  Mott  and  Buth  Aim  Mott  tho  fee  of 
tlie  land  in  the  road  to  the  center  thereof  abutting  upon  tlie 
lots  allotted  to  them,  the  fact  does  not  aid  the  defendant's 
claim  of  title.  On  the  contrary,  the  plaintiffs'  title  would  be 
to  the  whole  instead  of  an  undivided  one-half  intei-est.     {Sher- 
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man  v,  McKeoriy  38  N.  Y.  272 ;  Whiting  v.  Dewey^  15  Pick. 
428 ;  Wimh  v.  Caboty  18  Pick.  553 ;  Chaplin  v.  Rodes^  7 
Watts,  410.)  The  deeds  from  Garrit  S.  Mott  and  Rath  Ann 
Mott,  the  plaintiffs'  ancestors,  dated  March  14, 1865,  to  Dudley 
Field  did  not  include  the  land  in  the  abutting  road.  (Sparron 
V.  Kingman,  1  N.  Y.  242 ;  Sage  v.  Cartwright,  9  N.  Y.  49 ; 
May  V.  Le  Clare,  11  Wall.  232;  Lambert  v.  HiAer,  22 
Misc.  Rep.  462;  Mayor,  etc.,  v.  Carleton,  113  K  Y.  284.) 
Chapter  890,  Laws  of  1869,  under  which  the  old  road  was 
closed  or  discontinued  between  Fiftynaecond  and  Fifty-third 
streets,  and  the  proceedings  had  thereunder  did  not  divest  or 
affect  the  plaintiffs'  fee  title  to  the  land  in  the  road.  {Post 
V.  HadeU,  36  N.  Y.  S.  R.  219 ;  Bpears  v.  Mayor,  etc.,  87 
N.  Y.  359 ;  Casaidy  v.  Mayor,  etc.,  62  Hun,  358 ;  Pollock 
V.  Morris,  19  J.  &  S.  112;  Engdhardt  v.  Brooklyn,  44 
N.  Y.  S.  R.  474  ;  De  Peyster  v.  Mali,  27  Hun,  440  ;  Fisher  v 
Mayor,  etc.,  57  N.  Y.  344 ;  Mitchell  v.  White  Plains,  62 
Hun,  231;  Matter  of  City  of  Tonkers,  117  N.  Y.  564; 
Speir  Y.  City  of  New  Utrecht,  121  N.  Y.  420 ;  Etnhury  v. 
Conner,  3  N.  Y.  511.)  The  plaintiff's  title  is  in  fee  simple 
absolute.  The  defendants  have  no  easements  in  the  closed 
road.  The  old  road  has  been  effectually  closed,  and  all  ease- 
ments, public  and  private,  extinguished  by  the  act  of  1869^ 
supplemented  by  chapter  1006,  Laws  of  1895,  and  by  the 
abandonment  thereof  by  the  defendant.  (  Voorhees  v.  U.  S. 
Bank,  10  Pet.  449  ;  Coster  v.  Mayor,  etc.,  43  N.  Y.  413 ; 
Fearing  v.  Irwin,  55  N.  Y.  487 ;  Jackson  v.  Hathaway,  16 
Johns.  453  ;  People  v.  Kerr,  27  N.  Y.  196 ;  Van  Amringe 
v.  Bamett,  8  Bosw.  357 ;  WiUiams  v.  N.  T.  C  dk  H.  JR.  R. 
R.  Co.,  16  N.  Y.  97 ;  Hooker  v.  Turnpike  Co.,  12  Wend. 
871 ;  Trustees  v.  Avhum  R.  R.  Co.,  3  Hill,  567 ;  Pea/rsaU 
V.  Postj  20  Wend.  131 ;  Higgins  v.  Reynolds,  81  H.  Y.  161 ; 
Bloomfidd  v.  Calkins,  62  N.  Y.  386 ;  Hymes  v.  Esty,  188 
N.  Y.  345  ;  Barclay  v.  HowelPs  Lessee,  6  Pet.  498.) 

AUon  B.   Parker,  David  B.   Ogden  and   Edward  E. 
Sprague  for  defendant,  appellant  and  respondent.    The  evi- 
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dence  in  the  case  shows  that  prior  to  the  year  1820  the 
Bioomingdale  road  had  been  widened  from  two  rods  to  fonr 
rods  or  thereabonts.  The  presamption  is  that  this  widening 
took  place  nnder  the  act  of  1787,  which  was  the  only  act 
antliorizing  it.  That  act  provided  for  the  taking  of  the  fee 
of  the  land  needed  for  the  opening  or  widening  of  the  roads 
aathorized  thereby.  {Dunham  v.  WiUiams^  37  N.  Y.  251 ; 
Mortimer  v.  iV.  Y.  EL  B.  R.  Co.,  25  J.  &  S.  244 ;  MoU  v. 
Clayton,  9  App.  Div.  181 ;  Blachman  v.  Riley,  138  N.  Y. 
318.)  The  act  of  1847  and  the  proceedings  taken  thereunder 
vested  the  city  with  the  fee  of  all  the  lands  which  were 
described  in  that  act  and  which  were  thereby  appropriated 
for  a  public  street  in  the  city  of  New  York,  except  so  far  as 
the  city  was  already  the  owner  of  the  fee  of  any  such  lands. 
{Dunham  v.  WilliamB,  87  N.  Y.  251 ;  Blachman  v.  Riley, 
138  N.  Y.  318;  MaUer  of  Comrs.  of  Central  Park,  60 
N.  Y.  493 ;  Striker  v.  Kelly,  7  Hill,  9 ;  Wiggin  v.  Mayor, 
etc.,  9  Paige  Ch.  16  ;  Elmendorf  v.  Mayor,  ef^.,  25  "Wend. 
693 ;  Dolan  v.  Mayor,  etc.,  62  N.  Y.  472 ;  Aetor  v.  Mayor, 
etc.,  62  N.  Y.  58q ;  Maycyr  v.  City,  101  N.  Y.  284;  Tonor 
wanda  v.  Price,  171  N.  Y.  415.)  Whatever  may  liave  been 
the  actual  legal  effect  of  the  proceedings  taken  in  1847  for 
the  opening  of  Broadway,  the  city  of  New  York  has  been  in 
possession  ever  since,  under  those  proceedings,  claiming  that 
the  street  had  been  regularly  opened  under  the  act  of  1813, 
and  that  it  was  entitled  to  a  fee  therein.  {Eldridge  v.  Ring- 
hamton,  120  N.  Y.  309.)  The  actual  partition  made  in  pur- 
suance of  the  judgment  entered  on  the  10th  day  of  January, 
1865,  in  the  suit  of  Garrit  H.  Striker  v.  James  Striker  Mott, 
operated  to  partition  the  interest  of  the  tenants  in  common 
in  the  bed  of  the  Bioomingdale  road,  as  well  as  in  the  other 
property  affected  by  that  suit,  atid  to  vest  in  Garrit  S.  Mott 
and  Kuth  Ann  Mott  in  severalty  all  rights  which  the  Hopper 
heirs  may  have  had  in  the  road.  The  deeds  from  Garrit  S. 
Mott  and  Buth  Ann  Mott,  nnder  which  the  defendant  claims, 
conveyed  all  the  grantor's  interests  in  the  road.  {Bissell  v. 
iV.  Y.  C  R.  R,  Co.,  23  N,  Y.  61 ;  ffmneasy  v.  Murdoch, 
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137  N.  Y.  317 ;  Potter  v.  Bot/cey  176  N.  Y.  651 ;  BoUoway 
V.  Souihinayd^  139  N.  Y.  390;  MuUoon  v.  Deline,  136 
K.  Y.  150.)  Chapter  890  of  the  Laws  of  1869,  relative  to 
the  widening  of  Broadway,  between  Thirty-fourth  and  Fifty- 
ninth  streets,  was  constitutional.  By  the  proceedings  under 
that  act  it  was  conclusively  adjudicated  that  the  plaintiffs  had 
no  interest  in  the  bed  of  tlie  Bloomingdale  road  as  laid  out 
under  the  act  of  1847.  As  the  result  of  the  proceedings 
under  that  act  the  fee  of  all  that  part  of  Broadway  as  laid 
out  under  the  act  of  1847.  which  was  not  contained  within 
the  boundaries  of  the  street  established  by  the  act  of  1869, 
became  vested  in  the  defendant's  ancestor  in  title  if  he  did 
not  already  own  it.  {Matter  of  Mayor ^  etc.,  28  App.  Div. 
143  ;  157  N.  Y.  409  ;  Astor  v.  Mayor,  etc,,  62  N.  Y.  680.) 

Gray,  J.  The  statement  of  facts  has  been  necessarily  long, 
in  order  that  the  situation  with  respect  to  Bloomingdale  road, 
as  affected  by  legislation  and  by  legal  proceedings  in  the  past, 
and  the  nature  of  the  present  claim  of  title  to  its  roadbed, 
may  be  better  understood.  That  the*  case  is  one  of  gi-eat 
importance  is  manifest.  It  is  of  interest ;  because  it  concerns 
the  principal  thoroughfare  of  the  city  of  New  York  which 
has  existed,  either,  as  a  country  road  from  the  time  of  the 
Dutch  occupation  to  the  beginning  of  the  18th  century,  or  as 
the  important  public  highway,  which  was  laid  out  by  comniiE- 
sioners  under  the  Colonial  Highway  Act  of  June  19th,  1703. 
It  is  attended  with  some  difficulty,  by  reason  of  the  absence 
of  early  records,  pertinent  to  its  laying  out. 

The  theory  of  the  plaintiffs,  and  one  which  has  been  suf- 
tained  in  the  courts  below,  is  that  the  title  to  the  fee  of  the 
land  in  Bloomingdale  road  and  in  Broadway,  as  it  came  to  be 
known,  was,  originally,  in  those  who  were  the  owners  of  the 
land  at  the  time  of  the  laying  out  of  the  road  under  the  act 
of  1703,  and  that  it  continued  to  be  in  them,  and  in  their  suc- 
cessors in  interest,  down  to  the  closing  of  the  road  in  1869 
and  the  abandonment  by  the  city  of  Kew  York  of  the  land  in 
question  as  a  part  of  the  street. 
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The  objections  to  tlie  claim  of  the  plaintifie,  upon  the  facts, 
seem  to  resolve  themselves  into  two  classes.  In  the  first  class 
are  to  be  found  those  that  rest  npon  the  acts  of  the  legislature 
6t  this  state,  which  were  passed  in  1787  and  in  1847 ;  which, 
either,  effected  an  appropriation  of  the  fee  of  the  land  to  the 
city  of  New  York  for  a  public  road,  or  street,  or  authorized 
the  mnnicipal  authorities  to  acquire,  by  legal  proceedings,  the 
fee  for  such  a  purjxjse.  In  the  second  class  are  the  objections 
that  the  claim  of  the  plaintiffs,  if  it  existed  prior  to  1847,  was 
barred,  either,  by  the  legal  proceedings  had  under  the  act 
passed  in  that  year,  in  relation  to  the  Bloomiugdale  road,  or 
as  the  result  of  the  partition  suit,  which  was  instituted  in  1863 
between  the  Hopper  devisees  and  their  heire. 

I  shall  assume,  as  sufficient  for  the  purpose  of  the  discussion, 
that  the  status  of  the  Bloomiugdale  road,  as  a  public  highway, 
was  first  established  in  1707  by  a  certificate  of  that  date,  filed 
by  commissioners  appointed  for  the  city  by  the  Colonial  High- 
way Act  of  1703.  {HoUoway  v.  Soutkmayd^  139  N".  Y.  at  p. 
399.)  The  termini  of  that  road,  as  thus  laid  out,  appear  to 
have  been  from  about  where  16th  street  now  is  to  about  the 
present  114th  street.  The  act  of  1703  provided  that  the 
highway  laid  out  thereunder  should  be  "forever  of  the 
breadth^ of  four  rods;"  but,  in  1751,  an  act  of  that  year 
provided  that  the  road  should  be  reduced  to  two  rods  in 
width.  In  1787,  when  the  colony  had  become  the  State  of 
New  York,  the  legislature  patted  "An  Act  for  the  better 
regulating  the  public  roads  in  the  City  and  County  of  New 
York."  The  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York  were  appointed  commissionei's  to  alter  and 
widen  roads  already  laid  out  to  the  width  of  four  rods,  so  as 
"  to  make  them  passable  for  horses  and  carriages."  At  that 
time,  John  Hopper,  Junior,  grandson  of  Matthias  Hopper, 
who,  in  the  beginning  of  the  18th  century,  was  the  owner  of 
the  farm,  liad  become,  by  an  agreement  of  partition  between 
himself  and  the  other  heirs  of  John  Hopper,  Senior,  made  in 
1782,  vested  with  the  title  to  the  lands  on  either  side  of  Bloom- 
ingdale  road ;  between  which,  as  a  part  of  the  roadbed,  the 


362  MoTT  V.  Eno.  [May, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  181. 

premises  affected  by  tliis  suit  lay.     I  shall  assume  that  his 
title,  through  the  voluntary  partition  of  the  property,  and 
under  the  will  of  bis  father,  which  authorized  it,  extended  to 
the  bed  of  the  road  and  the  question  then  is  whether  tlie  act 
of  1787,  or  any  proceedings  taken  under  it  by  the  city,  oper- 
ated to  divest  that  title.    It  was  held  below  that  it  was  not 
divested.     The  act  of  1787,  by  its  language,   hereinbefore 
given,  provided  that,  in  widening  any  public  road  to  the  legal 
width,  the  commissioners  should  take  the  necessary  land  and 
that,  in   the  event  of  failing  to  agree  with  the  landowners 
upon  a  "  reasonable  satisfaction  "  therefor,  the  damages  should 
be  assessed  by  a  jury,  in  condemnation  proceedings,  according 
to  the  respective  interests  and  estates  of  the  owners  in  the 
land  taken,  and  that  payment  thereof  should  be  binding  there- 
after.    The  referee  finds  that  Bloomingdale  road  was  actually 
widened  to  the  width  of  four  rods  between  1782  and  1819, 
but  that  it  does  not  appear  at  what  time,  or  by  what  author- 
ity, it  was  so  widened.     While  that  is  true,  the  presumptions 
from  what  facts  are  proved  point  conclusively  to  a  widening 
of  the  road  having  been  effected  under  the  provisions  of  the 
act  of  1787.    The  Bancker  map  of  1782  shows  the-  road  to 
have  been  two  rods  wide.    The  Doughty  and  Bandel  maps, 
filed  in  the  yeai*8  1819  and  1820,  show  that  the  road  was  then 
about  four  rods  in  width.     We  find  upon  record  a  resolu- 
tion of  the  common  council,  passed  in  1793,  ordering  the 
opening  of  the  road  to  th*  legal  width  of  four  rods  and 
appointments  of  committees  to  effectuate  the  purpose  were 
made  then,  and  in  later  years.     We  find,  in  1795,  from  the 
minutes  of  the  common  council,  that  Nicholas  De  Peyster 
and  others  had  released  the  lands  necessary  for  tlie  widening 
of  the  road  to  the  municipal  corporation,  and  that,  in  the  cases 
of  two  persons,  who  had  refused  to  release  for  the  purpose, 
their  lands,  in  proceedings  in  the  Mayor's  Court,  as  authorised 
by  the  act,  had  been  condemned  by  the  municipal  authorities. 
These  records  relate  to  lands  to  the  northward  of  the  premises 
in  question  and  other  records  appear  to  be  lacking  to  evi- 
dence, fully,  the  proceedings,  which  the  city  had  taken  under 
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the  anthoritj  of  the  act ;  but,  meagre  as  are  the  facts,  I  consider 
them  to  warrant  a  presumption,  amounting  to  a  certainty,  that 
Bloomingdale  road  was  widened  pursuant  to  the  authority  con- 
tained in  the  act  of  1787.  Whether,  however,  we  may  say 
that  the  city,  legally  and  duly,  acquired  the  fee  of  the  Hop- 
per land  in  the  road  is  rendered  doubtful  by  the  absence  of 
l^al  proof.  So  far  as  the  statute  is  concerned,  it,  undoubt- 
edly, cbnferred  the  authority  to  acquire  the  fee  of  the  land 
required  for  the  roadway  through  condemnation  proceedings  ; 
but  that  the  fee  was  so  acquired  from  John  Hopper,  Junior  is 
not  proved  and,  perhaps,  is  incapable  of  legal  proof.  The 
statute  does  not,  necessarily,  appropriate  the  fee  of  the  land 
for  the  purpose  of  a  street  and  the  object  in  view  may  have 
been  attained  by  the  city  through  the  acquisition  of  a  public 
easement.  I  consider  that  the  presumption  is  conclusive, 
upon  the  facts,  that  the  road  was  widened  to  four  rods  by 
proceedings  under  the  statute ;  but  I  doubt  that  the  presump- 
tion is  equally  conclusive,  upon  what  facts  are  known,  that 
the  fee  of  the  additional  land  required  for  the  purpose  was,  in 
all  cases,  legally  acquired.  The  general  rule  is  that  when  the 
language  of  the  statute  will  bear  a  construction  which  will 
leave  the  fee  in  the  landowner,  that  construction  will  be  pre- 
ferred. If  the  title  to  land  in  the  bed  of  a  highway  depends 
upon  presumptions,  the  general  rule  seems  applicable  that  only 
an  easement  was  taken.  (Elliott  on  Roads  and  Streets,  §  227 ; 
United  Staiea  v.  Ha/rrisj  1  Sumner's  Reports,  21 ;  Washington 
Cemetery  v.  P,  P,  dk  C.  L  R.  R.  Co.,  68  N.  T.  591.)  The  case 
of  BlacJcmcm  v.  Ritey,  (138  N.  Y.  318),  does  not  settle  the  mat- 
ter ;  because,  in  that  case,  the  question  was  with  reference  to 
the  width  of  Bloomingdale  road  in  1809,  when  the  deed  there 
under  consideration  was  made.  It  was  held  that  there  was  no 
evidence  upon  which  to  find  that  the  widening  to  four  rods 
was  effected  prior  to  1820  and,  consequently,  as  the  plaintiff 
had  failed  to  establish  tlie  fact  that  the  premises  formed  a  part 
of  the  roadbed  when  the  deed  was  executed,  he  had  failed  to 
prove  title  thereto.  But  in  Deeinng  v.  Reilly,  (167  N.  Y.  184) 
where  the  title  to  a  part  of  Bloomingdale  road,  which  was 
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closed  in  1867,  was  in  question,  some  doubt  is  thrown  upon 
the  nature  of  the  title  acquii'ed  by  the  city,  under  the  pro- 
ceedings for  extending  the  road,  which  were  had  between  the 
years  1791  and  1795.  The  land  in  question  in  that  action 
was  formerly  owned  by  William  Molinor,  one  of  the  two  per- 
sons heretofore  mentioned  as  having  been  proceeded  against 
by  the  city  authorities  in  condemnation  proceedings,  in  the 
Mayor's  Court,  by  reason  of  their  refusal  to  release  their 
lands.  It  was  observed  in  the  opinion  that  the  effect  of  the 
^<  proceedings  to  continue  and  extend  Bloomingdale  Koad  over 
Molinor's  lands  was  to  create  an  easement  over  them  for  use 
by  the  public  as  a  highway."  It  is  true  that  it  had  been  stipu- 
lated in  the  case  that  the  city,  by  its  proceedings,  '^  obtained 
only  a  right  of  way  over  the  land  taken  "  and  that  the  obser- 
vation in  the  opinion  was  not  necessary  to  the  decision ;  but, 
nevertheless,  it  was  based,  somewhat,  upon  a  consideration  of 
the  proceedings  and  of  the  provisions  of  the  act  of  1787,  as 
well  as  suggested  by  the  general  rule  of  construction  in  cases 
of  the  taking  of  lands  for  highway  purposes.  Therefore, 
while  recognizing,  at  this  time,  the  force  of  the  more  elaborate 
argument  that  the  act  of  1787  provided  for  the  taking  of  the 
fee  of  the  roadbed,  I  am  not  prepared  to  say  that  the  referee 
was  in  error  in  determining,  upon  the  evidence,  that  it  was 
not  shown  that  John  Hopper,  Junior,  was  divested  of  the  fee 
in  the  land  constituting  the  bed  of  Bloomingdale  road.  So 
far  as  the  defense  to  the  claim  of  the  plaintiffs  is  made  ta  rest 
upon  the  divesting  of  the  fee  in  the  land  through  the  opera- 
tion of  the  Act  of  1787,  or  through  what  proceedings  may 
have  been  had  thereunder,  I  am  of  the  opinion  that  the  evi- 
dence affords  an  insecure  ground. 

But  when  we  turn  to  the  act  of  1847^  (Chap.  203,  Laws  of 
1847),  the  situation  becomes  clear  and  it  is  evident,  not  only, 
that  that  act  appropriated  tlie  lands  described  therein  for  a 
street,  (which  included  that  part  of  the  Bloomingdale  road), 
vesting  in  the  city  the  fee  of  all  lands  required  to  be  taken, 
but  that  the  result  of  the  proceedings  under  the  act  was  to 
determine  that  the  only  lands,  within  the  appropriation,  for 
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which  compensation  should  be  awarded,  were  those  which 
were  taken  from  abutting  owners  and  added  to  the  existing 
road,  or  street.  No  claim,  nor  pretext,  appeara  in  those  pro- 
ceedings that  the  city  did  not  own  the  old  roadway. 

The  act  of  1847  was  entitled  "  An  Act  to  lay  out  a  new 
street  in  the  12th  ward  of  the  City  of  New  York  and  to  keep 
open  a  part  of  Bloomingdale  Koad."  In  its  first  section  is 
contained  a  description,  hy  metes  cmd  hounds^  of  a  large  parcel 
of  land,  which  includes  all  of  the  Bloomingdale  road,  between 
the  7th  and  10th  avenues,  and  the  same  is  "  declared  for  all 
legal  purposes  to  he  one  of  the  streets  of  said  City,  in  like 
manner  as  if  the  same  had  been  laid  out  by  the  commissioners, 
appointed  in  and  by  an  Act  entitled  'An  Act  relative  to 
improvements,  touching  the  laying  out  of  streets  and  roads  in 
the  City  of  New  York  and  for  other  purposes,'  passed  April 
3d,  1807."  Its  only  other  section  provided  for  the  naming 
of  the  street  by  the  common  council.  Chapter  86  of  the 
Revised  Laws  of  1813,  commonly  known  as  the  "  Street  Open- 
ing Act,"  had  provided  the  methods  and  procedure  for  the 
opening  of  "any  street,  avenue,  square,  or  public  place"  laid 
out  by  the  commissioners  under  the  act  of  1807,  whenever 
the  municipal  authorities  were  desirous  of  doing  so.  By  force 
of  its  provisions,  the  fee  of  the  lands  condemned  for  streets, 
etc.,  was  to  vest  in  the  city,  in  trust  to  bo  held  for  a  public 
street,  etc.  The  act  of  1807  provided  for  the  laying  out  of 
the  city  in  streets,  avenues,  public  places,  etc.,  and  required 
compensation  to  be  made  to  the  landowners  for  the  lands 
taken ;  upon  payment  of  which,  when  agreed  upon,  or  as 
ascertained  in  legal  proceedings,  the  city  should  be  seized  in 
fee  thereof,  and  the  act  of  1813  provided  for  the  appropriate 
procedure  in  such  cases.  This  latter  act  and  its  various 
amendatory  acts  have  since  furnished  the  legal  machinery  in 
all  cases  of  street  openings,  and  it  has  been  held  with  respect 
to  it  that  "language  could  not  more  plainly  indicate  the  inten- 
tion of  the  legislature  that  every  question  connected  with  the 
estimate  and  assessment,  everything  that  could  in  any  form  be 
litigated  before  and  passed  upon  by  the  commissioners,  should 
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be  ftiially  and  conclusively  determined  by  the  Supreme  Court." 
{Matter  of  Commissioners  of  Central  Park,  50  N.  T.  498.) 
The  act  of  1847  was  imperative  in  appropriating  the  lands  it 
describes  for  the  city  street  and,  necessarily,  vested  the  city 
with  the  fee ;  leaving  those  persons,  who  had  title  to  the  same, 
or  interests  tlierein,  to  recover  compensation  therefor  from  the 
city  in  ways  provided  by  law.  (See  Donnelly  v.  City  of 
BrooUyn^  121  N.  T.  9  and  Sage  v.  Same,  89  ib.  at  p.  197.) 
Words  cannot  more  strongly  express  the  absolute  appropri- 
ation of  land  to  constitute  tlie  proposed  street,  than  do  those 
of  this  statute  and  to  hold  that  its  terms  are  satisfied  by  the 
taking  of  an  easement,  in  my  opinion,  would  be  to  accomplish 
a  great,  if  not  a  singular,  perversion  of  its  expressed  purpose. 
The  right  to  appropriate  lands  for  the  public  use  has  always 
resided  in  the  legislature  of  the  state  and  the  extent  of  the 
appropriation,  in  the  case  of  a  highway,  or  of  a  street,  whether 
of  a  public  easement  therein,  or  of  the  fee,  is  to  be  determined 
by  the  language  used  and  upon  a  consideration  of  the  need  to 
be  supplied.  {Brooklyn  Park  CorrCrs  v.  Armstrong^  45  N,  Y. 
234;  Spears  v.  Mayor,  etc.,  of  N.  T.,  87  ib.  859.)  This  act 
was  a  valid  exercise  by  the  state  of  its  right  of  eminent  domain 
upon  the  lands  described  and  the  constitutional  requirement  of 
compensation  was  satisfied,  in  the  existence  of  a  certain,  and  an 
ample,  remedy,  through  resort  to  which  the  landowners  could 
obtain  compensation  from  the  city  for  their  damage.  If,  there- 
fore, the  Hopper  estate  had  any  interest  in  the  land  described 
in  the  act,  it  was  appropriated  to  the  city  and  the  estate  was 
divested  thereof.  But,  further,  the  decree,  which  confirmed 
the  proceedings  instituted  by  the  city  to  lay  out  the  new  street 
under  the  act  of  1847,  in  my  opinion,  operated  in  either  of  two 
ways.  It,  either,  amounted  to  an  adjudication  against  the 
existence  of  the  title  now  set  up  by  these  plaintiffs ;  or,  it  oper- 
ated to  bar  any  claim  on  the  part  of  those  in  whom  it  may  have 
been  and  of  their  successors  in  interest.  The  proceedings  lead- 
ing to  the  decree  were  instituted  by  the  city  upon  a  petition  to 
the  Supreme  Court,  which  was  expressly  based  upon  the  pro- 
visions of  the  Street  Opening  Act  of  1818  and  of  its  various 
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amendatory  acts.  It  alleged  that  the  common  council  had 
'Meomed  it  advisable  for  the  public  convenience  to  open  the 
Bloomingdale  road  from  the  Seventh  Avenue  to  the  Fourth 
Avenue  in  the  Twelfth  ward  of  the  said  City,  the  said 
BloommgdaZe  Road  being  a  street  in  that  part  of  the  said  City 
laid  out  etc.  *  *  *  iy  virtue  of  an  Act  entitled  etc. — 
(here  reciting  the  title  of  the  act  of  1807),  —  by  taking  for 
that  pi^rpose  the  lands  and  premises  hereinafter  described, 
*  *  *  situated  and  bounded  as  follows  etc."  The 
description  of  the  lands  is  then  given  in  the  same  terms  as  in 
the  act  of  1847.  Edward  Sandford,  as  trustee  under  the  will 
of  John  Hopper,  Jr.,  was  vested  with  the  legal  title  to  whatever 
there  was  of  that  estate.  Commissioners  were  appoitited  by 
the  court,  who,  in  due  course,  made  their  report,  after  hav- 
ing given  such  public  notices  as  were  required  by  the  law. 
They  reported  that  the  Bloomingdale  road  was  a  street  of 
the  city,  as  alleged  in  the  petition,  and  their  maps  showed 
it,  by  metes  and  bounds,  as  a  portion  of  the  land  appropriated 
by  the  act;  designating  it  as  the  ^'present  road."  They 
awarded  damages  for  123  parcels  of  land,  which  were  taken 
under  the  act  for  the  making  of  the  new  street  from  each 
side  of  the  Bloomingdale  road;  the  title  to  two  of  which 
between  52d  and  63d  streets  was  in  Sandford,  as  trustee.  As 
to  those  two  parcels,  they  reported  the  fee  to  be  in  him  and 
they  assessed  the  damages  for  the  taking  at  certain  sums ;  the 
trustee's  receipts  for  the  payment  of  which  were  evidenced 
in  books  produced  from  the  proper  municipal  custody.  As 
to  the  lands,  which  lay  within  the  boundaries  of  the  Bloom- 
ingdale road,  the  commissioners  made  no  awards  for  damages 
and  it  is  argued  for  the  plaintiffs  that,  it  having  been  made 
by  the  statute  their  duty  to  make  awards  for  all  lands  taken, 
their  failure  to  do  so  for  those  in  the  old  road  left  the  title 
undisturbed.  The  argument  is,  in  my  opinion,  untenable. 
The  commissioners  had  to  act,  in  effectnation  of  the  purpose 
of  the  statute,  as  well  upon  what  they  term  on  their  map  the 
*^  present  road,"  as  a  part  di  the  land  appropriated,  as  upon 
the  rest  of  the  lands,  in  ascertaining  to  whom  compensation 
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was  to  be  made  for  lands  taken.  When  they  reported  to  the 
court  tliat  damages  should  be  awarded  only  for  tlic  pieces  of 
land  taken  from  abutters  upon  the  old  road,  it  was  an  inevit- 
able, and  a  logical,  inference  that  they  had  determined  that, 
as  to  those  lands  only,  was  the  city  obligated  to  make  compen- 
sation. It  amounted  to  a  finding  that  the  city  already  owned 
the  rest  of  the  particularly  designated  tract  of  land,  which  the 
act  appropriated  for  the  new  street.  It  seems  to  me  that  it 
is  quite  difficult  of  belief,  and  it  is  most  unreasonable  to  assume, 
that  the  commissioners  confined  their  determination  to  those 
parcels,  or  strips,  taken  from  the  adjoining  lots. 

The  case  of  Speir  v.  Tovm  of  New  Utrecht^  (49  Hun,  294 
and  121  N.  Y.  420),  which  counsel  refer  to,  differs,  materially, 
from  this  case.  In  that  case,  it  is  true  that  no  awards  were  made 
for  the  land  in  the  old  road,  but  only  for  lands,  which  layout- 
side  thereof  and  within  the  line  of  the  new  avenue,  and  that 
it  was  held,  in  consequence,  that  there  was  no  adjudication 
binding  upon  any  one  as  to  the  title  to  the  land  in  the  old 
road.  But  we  held,  proceeding  upon  a  discussion  of  the 
proofs,  that  the  old  road  had  never  been  laid  out  as  a  high- 
way and  that  it  had  not  become  such  by  dedication,  or  by 
user.  As  it  is,  pertinently,  poinfed  out  by  counsel,  in  answer 
to  the  argument  upon  that  case,  the  resolution,  under  which 
Cropsey  avenue,  there  in  question,  was  opened,  provided  that, 
upon  the  confirmation  and  filing  of  the  i-eport  of  the  commis- 
sioners, "  the  lands  for  which  award  shall  have  been  made^ 
shall  thereupon  vest  in  the  town,"  etc.  The  differences  in 
the  cases  are  well  marked.  In  the  first  place,  the  act  of  1847 
appropriated,  with  othere,  the  lands  in  Bloomingdale  road  to 
the  city  for  a  street  and  declared  the  same  to  be  one  of  the 
streets  of  the  city  in  like  manner  as  if  laid  out  under  the  Act 
of  1807 ;  which  act  required  the  land  to  be  paid  for  and  tlie 
city  to  be  seized  in  fee  thereof.  Then,  the  petition,  which 
instituted  the  proceedings  under  the  act,  not  only,  alleged  the 
road  to  be  a  street  of  the  city ;  but  it  proposed  to  take  for 
the  street  certain  lands,  which  were  described  in  the  petition 
and  which  included  the  land  in  the  old  road.    The  oommifi- 
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sioners  reported  that  the  Blooraingdale  road  was  a  street  of 
the  city,  laid  out  under  the  act  of  1807,  and  their  report  was 
confirmed  by  the  court.  Thus  the  land  was  adjudged  to  have 
been  a  street  of  the  city,  No  award  of  damages  by  way  of 
compensation  for  the  interest  taken  in  the  land  was  called  for. 
The  city  was  taking  its  own  property,  with  tliat  of  others, 
for  the  purpose  and  I  think  that  no  useless  ceremonial  of 
some  nominal  award  was  essential  to  the  finality  of  the  con- 
demnation. The  city  was  the  only  one  to  object  that  the 
commissioners  had  made  no*  award  as  to  its  property.  In 
principle,  the  decision  in  Matter  of  Openmg  of  Eleventh 
Avenue^  (81  N.  Y.  436),  applies;  the  difference  being  that 
there  nominal  damages  had  been  awarded.  I  conclude,  there- 
fore, that,  in  determining  what  lands,  of  those  described  in 
the  act,  must  be  paid  for,  the  commissioners  acted  within  the 
prescribed  lines  of  their  duties  and  that  the  confirmation  of 
their  report  upon  the  questions  before  them,  by  the  Supreme 
Court,  was  a  determination  upon  such  questions.  Tliat  their 
awards,  as  to  the  persons  who  were  entitled  to  compensation 
for  tlie  lands  taken,  were,  as  a  general  proposition,  not  neces- 
sarily  final,  does  not  concern  the  question  before  us.  The 
proceeding  was  upon  notices  published  as  required  by  the  law 
and  an  opportunity  was  afforded  for  all  parties  in  interest  to 
l)e  heard.  Sandford,  as  trustee  for  John  Hopper,  Junior's, 
will,  solely,  represented  the  legal  interests  of  that  estate.  He 
was  notified  and  he  was  the  only  one  who  could  be  summoned. 
He  did  not  file  objections ;  but  accepted  from  the  city  the 
moneys  awarded  for  the  taking  of  a  portion  of  the  estate  lands. 
His  acts  were  binding  upon  those,  who  had  interests  in  the 
estate  in  remainder ;  whether  those  acts  were  of  an  afiirmative, 
or  of  a  neglectful  character ;  in  so  far,  certainly,  as  the  rights 
of  third  persons  are  concerned.  {Bennett  v.  Garlocky  79  N.  Y. 
302,  321.)  It  will  be  presumed  that  the  moneys  were  duly 
accounted  for,  which  he  received  from  the  awards,  and  it  does 
not  appear  that  any  objection,  or  claim,  has  been  made  by 
those  interested  in  the  Hopper  estate  until  this  late  day. 
Very  considerable  stress  is  laid  by  the  plaintiffs'  counsel 
24 
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upon  the  invalidity  of  the  proceedings,  consequent  npon  the 
act  of  1847,  by  reason  of  defective  compliance  witli  statutory 
requirements  in  cases  of  the  taking  of  lands  in  invitum  their 
owner  and  of  the  absence  of  suiBcient  evidence  to  show  the 
confirmation  by  a  decree  of  the  court.  At  the  Appellate 
Division  these  technical  objections  met  witli  no  favor  and  were 
but  slightly  discussed  in  the  prevailing  opinion.  I  think  it 
necessary  to  refer  to  but  one  of  them,  briefly.  The  referee 
found  that  "  no  order,  or  rule,  of  court,  confirming  the  report 
of  the  commissioners,  has  been  found;"  but,  in  the  finding, 
he  goes  on  to  state  a  number  of  facts,  which  sufficiently  estab- 
lisli  that  there  had  been  such  an  order  of  confirmation.  From 
this  secondary  evidence  it  appeared  that  there  .was  upon  the 
cover  of  the  report,  on  file  in  the  county  clerk's  office,  this 
indorsement :  "  The  foregoing  report  of  the  commissioners 
confirmed  by  the  Supreme  Court  in  General  Term,  March  31, 
1849.  James  Connor  clerk."  Connor  was  county  clerk  at 
that  time,  but  the  handwriting  was  not  identified.  In  a 
record  from  the  office  of  the  commissioner  of  public  works, 
entitled  "  Assessment  ledger  C.  Openings.  Street  Commis- 
sioner's Office,"  and  under  the  heading  therein,  "  Broadway 
opening  from  7th  to  10th  Avenue,"  is  a  summary  statement 
of  assessments  and  awards  and  the  entry  :  "  Confirmed  by  the 
Supreme  Court,  March  31^  1849.  Ordered  open  by  the  Com- 
mon Council,  August  1,  1849.  Awards  payable  December  1, 
1849."  In  another  record,  produced  from  the  bureau  of  col- 
lector of  assessments  and  arrears,  are  entries  to  similar  effect. 
In  four  of  the  daily  newspapera  of  the  city  were  publications 
of  notices,  between  March  31st,  and  April  2d,  1849,  to  the 
effect  that  the  report  had  been  confirmed  by  tlie  General 
Term  of  the  Supreme  Court.  On  July  12th,  1849,  the  board 
of  aldermen  passed  a  resolution  to  the  effect  that  ^'  the  actual 
widening  of  Bloomingdale  Road  between  7th  Avenue  and 
10th  Avenue  would  take  place  on  August  1st,  ensuing"  and 
a  collector  was  appointed  of  the  assessments  laid.  As  the 
order  itself  could  not  be  found  in  the  custody  of  the  clerk,  it 
was  proper  to  prove  that  it  had  been  made  by  such  facts,  as 
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the  best  evidence  of  which  the  ease  was  capable.  {Fisher  v. 
Mayor,  etc.,  of  If.  Y.  67  N.  Y.  73,  77.)  The  inability  to  find 
the  order  did  not  prove  its  non-existence  and  the  proof  of 
these  facts  conclusively  showed  that  it  had  been  made  by  the 
Supreme  Court.  Any  presuinption  founded  upon  the  inability 
to  produce,  or  to  find,  the  order  itself  was  sufliciently  rebut- 
ted. Indeed,  tlie  Appellate  Division,  in  its  order  of  aflirmance, 
reversed  the  referee  on  this  point  and  makes  the  special  find- 
ing that  the  facts  showed  an  order  of  confirmation  to  have 
been  made.  In  the  public  interest,  I  think  that  what  slight 
evidence  has  survived,  from  a  more  or  less  remote  period,  of 
the  records  of  courts  should  be  accepted  and  relied  upon. 
(1  Greenl.  Evid.  §  509.) 

Finally,  the  decree  in  the  partition  suit,  which  was  insti- 
tuted in  1863  by  Garrit  H.  Striker,  in  which  were  joined  all 
parties  having  interests  in  the  farm  of  their  ancestor,  John 
Hopper,  Junior,  is  an  effective  bar  to  the  claim  in  this  action 
and  estops  these  plaintiffs  from  asserting  that  the  whole  of 
the  Hopper  estate  was  not  actually  partitioned  and  disposed 
of.  The  complaint  in  the  suit  described,  each  by  metes  and 
bounds,  28  lots,  or  parcels,  of  land  as  constituting  the  fa/rm 
of  which  John  Hopper^  Junior,  wa^  seized  at  the  time  of  his 
death.  It  makes  reference  to  a  partition  attempted  in  1820, 
upon  the  death  of  John  Hopper,  Junior,  by  an  action  in  the 
Mayor's  Court  of  the  city,  between  his  devisees,  who  were  his 
three  grandchildren.  The  judgment  in  that  action  made  par- 
tition and  allotted  to  Ann  Striker  one-third  of  the  lands  of  the 
testator ;  which,  (assuming  that  the  estate  owned  the  fee  of  the 
roadbed),  included  that  part  of  Bloomingdale  road  in  which  lay 
the  premises  in  question.  It  was,  subsequently,  held  that  the 
testator  had  created  trusts  for  the  lives  of  his  devisees ;  that 
the  trustees  held  the  legal  title  and  that  the  partition  proceed- 
ings and  the  mutual  releases  executed  as  to  the  lands  set  off 
were  ineffectual ;  but  effect  was  given  to  what  had  been  done, 
to  the  extent  of  holding  that  the  partition  settled  the  share  of 
each  grandchild  in  the  rents  and  profits.  {Brewster  v.  Striker, 
2  N.  Y.  19  and  Striker  v.  Mott,  28  ib.  82.)     In  1862  Ann 
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Striker  died,  utitnarried  and  intestate.  Her  share  became 
vested  in  her  brother,  Garrit  H.  Striker,  and  her  sister, 
Winifred  Mott.  The  plaintiffs  in  their  partition  action 
requested,  in  their  complaint,  that  tlie  earlier  interests  in  sev- 
eralty, which  had  been  decreed  in  the  suit  of  1820,  should  be 
recognized  and  that,  in  partitioning  the  estate,  allotments 
from  Ann  Striker^s  share,  as  equitably  severed,  should  be 
made  to  her  surviving  brothers  and  sister.  That  was  so 
adjudged  and  in  the  partition  the  premises  in  question  lay  in 
the  roadbed  between  parcels  allotted  on  either  side  of  Broad- 
way to  Garrit  S.  and  Ruth  A.,  children  of  Winifred,  whose 
grandchildren  these  plaintiffs  are.  In  the  complaint,  in  the 
partition  suit  of  1863,  the  boundaries  of  the  parcels  abutting 
on  Broadway  are  such  as  to  exclude  the  stmet.  To  their 
description  is  added,  in  each  case,  however,  the  clause: 
^^  together  with  all  the  right,  interests,  claims  and  demands  of 
the  owners  *  *  *  in  the  streets  and  avenues  adjoining 
the  same,  by  reason  of  such  *  *  *  having  been  taken, 
pursuant  to  the  statutes  in  that  behalf  made  and  provided, 
from  such  owners  to  form  such  streets  and  avenues."  Com- 
missioners were  appointed  by  the  judgment  to  make  actual 
partition ;  who  caused  a  map  to  be  filed  showing  the  28  par- 
cels and  Broadway  as  it  existed  under  the  opening  proceedings 
of  the  act  of  1847.  They  partitioned  the  lots,  abutting  upon 
that  part  of  Broadway  in  question,  by  their  numbers  upon  the 
map,  followed  by  a  description  ;  which  of  itself,  by  following 
the  "  side,"  or  the  "  line,"  of  the  streets  bounding  them,  would 
exclude  the  bed  of  the  street.  Their  report  was  confirmed  by 
a  decree ;  which,  repeating  the  descriptions  of  the  parcels 
used  by  the  commissioners,  vested  in  each  of  the  parties  the 
premises  allotted  by  the  commissioners,  as  ^^  constituting  his^ 
{or  her)  share  of  the  said  lands  and  premises^'*  As  it  was  the 
intention  of  all  parties  to  partition  all  of  the  Hopper  lands,  in 
which  they  were  interested,  it  follows  that  Garrit  S.  Mott 
and  Ruth  Ann  Mott,  through  whom  the  defendant  derives 
his  title,  either,  were  not  entitled  to,  and  did  not  have,  an 
interest  in  the  land  in  Broadway,  by  reason  of  the  fact,  (deter- 
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mined  theretofore,  and  accepted),  that  it  was  owned  by  the 
city  and  was  no  part  of  the  Hopper  estate  ;  or  the  description 
of  their  allotments  in  partition  must  be  deemed  to  have 
included  the  ix)adbed.  Either  view,  it  seems  to  me,  disposes  of 
the  plaintiffs'  claim  of  title.  The  latter  view  was  taken  by  the 
Appellate  Division  justices ;  who  held,  however,  that  by  the  sub- 
sequent deeds  of  these  parties,  the  roadbed  was  excluded  from 
the  grant.  If  the  commissioners'  allotments  were  only  of  the 
abutting  lots,  to  which  opinion  I  am  inclined,  then  the  plain- 
tiffs' ancestors  were  estopped  from  claiming  any  interest  in  the 
street.  They  acquiesced  in  a  determination  in  their  partition 
proceedings  that  there  was  title  to  the  abutting  lots,  only,  and 
they  could  not  assert,  as  against  their  grantees,  that  an  inter- 
est in  the  street  was  unpartitioned.  If  they  were  estopped, 
tliat  estoppel  operated  upon  the  plaintiffs'  claim.  But  if 
there  was  title  to  the  land  in  the  street,  upon  any  theory  of 
the  plaintiffs  that  it  had  not  been  divested,  we  should  hold 
that  the  commissioners'  allotments  included  the  land  in  the 
street.  Their  interpretation  is  not  to  be  determined,  under 
the  circumstances,  solely,  by  the  language  of  the  description. 
Reference  may  be  had  to  what  the  facts  evidence  as  the 
intention  of  the  parties.  If  they  warrant  the  presumption 
that  it  was  intended  to  convey  to  the  center  of  the  street,  that 
presumption  will  control.  {Grahcun  v.  Stern^  168  K".  Y.  517.) 
Such  should  be  the  presumption  here.  The  complaint  evi- 
dences the  purpose  to  partition  all  of  the  estate,  whether  it 
consist  in  the  lots  particularly  described,  or  in  an  interest  in 
the  beds  of  the  streets.  There  is  nothing  to  justify  an  infer- 
ence that  the  decree  in  partition  left  any  property  unparti- 
tioned. The  cases,  to  which  we  are  referred  as  holding  that 
a  description  by  metes  and  bounds  excludes  the  roadbed,  are 
not  controlling.  It  is,  unquestionably,  a  general  rule  that  a 
conveyance  of  lands  bounded  upon,  or  along,  a  street  will 
carry  the  grantor's  title  to  the  center  of  the  street  and  it  is 
founded  upon  the  presumption  of  an  absence  of  intention  on 
his  part  to  reserve  what  becomes  useless  to  him.  {Graham 
V.  Siern^  8U2)ra.)    If  the  grant  is  restricted  by  the  descrip- 
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tion,  and  there  is  nothing  to  modify  it  and  to  show  a  different 
intention,  the  restrictive  words  must  be  allowed  to  control. 
That  intention,  however,  may  be  gathered  from  what  circum- 
stances serve  to  enlighten  the  transaction.  In  this  case,  the 
allotments  by  the  commissioners  describe  the  lots  by  map 
numbers,  as  well  as  by  metes  and  bounds.  The  suit  and  the 
relations  of  the  parties  show  that  what  was  intended  was  an 
actual  partition  of  all  of  the  real  estate,  without  reservation, 
of  which  their  ancestor  died  seized.  Withont  the  interpreta- 
tion that  the  land  in  the  roadbed  was  included,  the  partition 
had  been  an  abortive  proceeding.  Therefore,  the  ancestors  of 
the  plaintiffs  must  be  deemed  to  have  taken  by  their  allot- 
ments to  the  center  of  Broadway.  If  that  be  true,  then,  in 
the  conveyances  to  Field  by  Garrit  S.  Mott  and  Ruth  Ann 
Mott,  it  will  be  presumed  that  they  granted  what  they  took 
by  their  allotments;  for  the. description  is  in  language  similar 
to  that  used  by  the  commissioners.  In  the  prevailing  opinion 
at  the  Appellate  Division,  it  was  held  that,  in  the  absence  of 
evidence  to  show  an  intention  in  Field's  grantors  to  grant  their 
interests  in  the  roadbed,  such  as  existed  with  respect  to  the 
commissioners'  allotments,  the  conveyances  will  not  l>e  inter- 
preted to  include  them.  This  is  too  strict  an  application  of  the 
rule  governing  descriptive  clauses  in  grants.  The  descriptive 
words  were  practically,  if  not  quite,  the  same  as  those  used  by 
the  commissioners  and  the  same  ambiguity  exists,  in  coupling 
with  a  description  by  lot  numbers  upon  the  map  a  descrip- 
tion by  metes  and  bounds.  In  such  a  casQ,  I  think  there  should, 
affirmatively,  appear  some  fact,  or  circumstance,  which  would 
justify,  if  not  compel,  the  presumption  that  the  grantors 
intended  to  reserve  their  interests  in  the  streets.  There  was 
none  such  and  the  doubt,  or  the  ambiguity,  as  to  the  intent 
of  a  description  by  lot  numbers  and  by  metes  and  bounds  in 
deeds,  following  upon  the  allotments  in  partition,  should  be 
resolved  in  favor  of  a  construction  that  the  grantor  was  con- 
veying all  of  the  interest  in,  or  appurtenant  to  his  ownership 
of,  the  land  that  he  had  received. 

The  act  of  1869,  (L.  1869,  chap.  890),  requires  no  discus- 
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sion  in  view  of  what  has  been  lield.  The  defendant's  prede- 
cessors in  title  succeeded  to  the  city's  interest  in  the  aban- 
doned part  of  the  street,  by  virtue  of  the  provisions  of  the 
act  and  of  his  compliance  therewith.  If  any  defect  in  his 
title  exists,  it  is  not  for  the  plaintiffs  to  object.  They  must 
depend  upon  the  strength  of  their  own  title  for  a  recovery  of 
the  possession  of  the  land. 

I  have,  somewhat  itnperfectly,  discussed  the  important 
questions,  which  have  been  argued  at  great  length  and  with 
great  ability.  They  are  complicated  and,  as  I  have  said,  not 
free  from  difficulty  in  their  determination ;  but  the  conclu- 
sion which  I,  unhesitatingly,  reach  is  that  the  objections  to 
the  plaintiffs'  title,  so  far  as  they  rest  upon  the  provisions  of 
the  act  of  1847,  the  proceedings  thereunder  and  the  subse- 
quent actual  partition  suit  of  1863,  are  insuperable. 

I,  therefore,  advise  that  the  judgment  appealed  from  be 
reversed  and  that  the  complaint  be  dismissed  upon  the  merits ; 
with  costs  to  the  defendant  in  all  the  courts. 

Cullen,  Ch.  J.  I  concur  in  the  opinion  of  Judge  Gray, 
except  in  the  view  that  the  proceedings  or  judgment  in  the 
partition  action  between  the  Hopper  heirs  estopped  the  plain- 
tiffs or  their  predecessors  in  title  from  asserting  any  claim  to 
the  soil  of  the  Bloomingdale  road,  and  in  the  view  that  the 
condemnation  proceedings  under  the  act  of  1847  operated  as 
an  adjudication  that  the  plaintiffs  or  their  ancestors  had  no 
title  to  said  road.  As  to  the  latter  proposition  I  entirely 
agree  with  Judge  Gray  that  such  proceedings  were  suffi- 
ciently proved,  ray  difference  witli  him  being  as  to  the  effect 
of  those  proceedings,  assuming  them  to  have  been  entirely 
regular,  I,  therefore,  vote  for  reversal  of  tlie  judgments 
below  on  the  ground  stated  in  the  opinion  of  Judge  Gray, 
that  the  enactment  of  the  statute  of  1847  (Chap.  403)  appro- 
priated eo  inatanti  the  lands  described  in  it  and  vested  the  fee 
thereof  in  the  city  of  New  York,  leaving  to  the  former  owners 
the  right  to  obtain  compensation  for  such  appropriation  from 
the  city  of  Now  York  through  proceedings  therefor  autliorized 
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by  statute.  {McCormack  v.  City  of  Brooklyn^  108  N.  Y.  49 ; 
Donndly  v.  Same^  121  N.  Y.  9 ;  Magee  v.  Saine^  144  N.  Y. 
265.)  I  desire,  however,  to  add  a  few  words  to  those  expressed 
by  my  associate. 

It  cannot  be  successfully  denied  that  if  the  city  of  New 
York  acquired  title  under  thb  statute,  to  the  roadbed  of  the 
old  Bloomingdale  road,  that  title  was  an  estate  in  fee,  for  such 
has  been  the  character  of  the  interest  acquired  by  the  city  in 
all  its  public  streets  since  the  statute  of  1807  (Chap.  115). 
The  act  of  1847,  after  describing  the  piece  of  land  taken  by 
metes  and  bounds,  declares  the  same  ^^for  all  legal  purposes 
to  be  one  of  the  streets  of  the  said  city."  Had  the  section 
ended  with  the  words  quoted  it  could  not  well  be  disputed  that, 
under  the  authorities  cited,  the  statute  worked  a  present  appro- 
priation of  the  land  ;  but  following  these  words  is  the  provi- 
sion :  '^  As  if  the  same  had  been  so  laid  out  by  the  commissidners 
appointed  in  and  by  the  act  entitled  *An  Act  relative  to 
improvements  touching  the  laying  out  of  streets  and  iXMids  in 
the  City  of  New  York  and  for  other  purposes,'  passed  April 
3rd,  1807."  The  act  of  1807  provided  for  the  establishment  by 
the  commissioners  appointed  thereunder  of  a  permanent  plan 
for  the  streets  and  avenues  of  the  city  of  New  York.  It  did 
not  operate  as  a  present  opening  of  those  streets  or  a  dedica- 
tion of  the  land  therein  to  public  use,  but  provided  that  the 
municipal  authorities  might  subsequently  open  streets  in  accord- 
ance with  that  plan,  to  which  plan  those  authorities  were 
restricted.  {Matter  of  Rhinelander^  68  N.  Y.  105.)  On  this 
ground  the  learned  counsel  for  the  plaintiffs  contend  that  the 
sole  intention  and  effect  of  the  act  of  1847  was  to  alter  the 
commissioners'  map  and  enable  the  city  to  acquire  the  lands 
described  in  the  act  if  and  when  it  deemed  proper.  In  sup* 
port  of  this  construction  it  is  urged  that  many  statutes  have 
been  enacted  since  the  tiling  of  the  map  made  by  the  com- 
missioners iinder  the  law  of  1807,  in  substantially  the  same 
terms  as  the  statute  before  us,  the  accepted  interpretation  of 
which  by  landowners  and  municipal  authorities  has  been  that 
their  effect  was  only  to  alter  the  commissioners'  plan,  riot 
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to  appropriate  the  lands,  and  in  this  respect  we  have  been 
referred  to  Valentine's  Laws  relating  to  the  City  of  New  York. 
An  examination  of  those  statutes  shows  that  there  is  no  uni- 
formity in   their  character  or  phraseology.     Some   provide 
that  the  lands  described  therein  "  shall  be  opened."    Such  acts 
plainly  contemplate  the  prosecution  of  opening  proceedings 
as  a  condition  of  the  acquisition  of  title.     In  many  cases  tlie 
title  of  the  statute  would  indicate  that  the  sole  intention  of  the 
Legislature  was  to  change  the  commissioners'  map  or  plan. 
In  others  the  direction  or  authority  is  to  extend  or  continue 
certain  existing  streets  without  specific  descriptions  of  the  land 
to  be  taken  for  that  purpose.     In  some  of  the  cases,  such  as 
those  relating  to  the  present  Lexington  avenue  (Chap.  101, 
Laws  1832;  chap.  148,  Laws  1838)  the  phraseology  of  the 
statute  is  substantially  similar  to  that  in  the  act  before  us. 
There  is,  however,  so  far  as  our  research  goes,  a  vital  dis- 
tinction between  those  statutes  and  the  statutes  relating   to 
the  Bloomingdale  road,  including  the  one  before  us ;  that  is  to 
say,  the  Bloomingdale  road  was  an  actual,  existing  and  trav- 
eled highway  at  the  time  of  the  enactment  of  the  law  of 
1847,  and  the  description  of  the  lands  declared  to  be  a  public 
street  include  not  only  the  additional  lands,  but  those  within 
the  bounds  and  limits  of  the  highway  itself.     In  the  case 
of  the   Lexington   avenue  statutes  they  were  entirely  new 
streets,  and  it  may. well  be  argued  that  it  was  intended  that 
such  streets  should  be  opened  and  title  thereto  acquired  by 
the  city  only  as  public  needs  might  require  the  opening  of 
other  streets  in  the  vicinity.     The  situation  with' reference  to 
the  piece  of  the  Bloomingdale  road  affected  by  the  act  of 
1847  was  entirely  different.     There  was  no  new  street  or 
highway  to  be  opened ;  the  road  was  not  to  be  discontinued 
as  a  highway  until  the  municipal  authorities  should  at  some 
time  in  the  future  deem  it  proper  to  open  the  new  street. 
On  the  contrary,  the  legislature  determined  that  the  existing 
road  should  be  immediately  widened  and  as  widened  not  only 
the  additional  lands  taken,  but  the  soil  of  the  road  itself  (in 
which  it  may  be  the  public  theretofore  had  only  an  easement) 
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should  be  vested  in  the  city  to  the  same  extent  and  manner  as 
other  actually  opened  and  existing  streets.  As  the  city  under 
that  statute  acquired  the  fee  of  the  premises  in  dispute  the 
right  of  the  plaintifFs  ancestors  was  solely  to  proceed  against 
the  city  for  compensation.  Their  title  to  the  land  in  suit  had 
gone  and  has  never  subsequently  been  acquired  by  them. 

The  judgments  should  be  reversed  and  the  complaint 
dismissed. 

O'Brien,  J.  I  agree  with  the  result  of  Judge  Gratis 
opinion,  and  my  reasons  can  be  stated  in  a  few  words.  Tlie 
proceedings  under  the  act  of  1847,  which  occupy  such  a 
prominent  place  in  the  record  and  in  the  briefs  of  counsel, 
were  not,  I  think,  proceedings  to  acquire  title  to  lands  for 
street  purposes,  but  proceedings  to  determine  the  damages 
which  should  be  awarded  to  the  owners  of  lands  already  taken 
and  appropriated  for  that  purpose. 

Chapter  203  of  the  Laws  of  1847  is  entitled  "  An  Act  to  lay 
out  a  new  street  in  the  12th  Ward  of  the  City  of  New  York 
and  to  keep  open  a  part  of  Bloomingdale  Koad  in  said  City." 
The  statute  then  proceeds  to  describe  certain  lands  with  great 
particularity  ty  metes  and  bounds,  and  closes  in  these  words : 
That  such  lands  are  "  hereby  declared  for  all  legal  purposes 
to  be  one  of  the  streets  of  the  said  city  in  like  manner  as  if  the 
same  had  been  so  laid  out  by  the  commissioners  appointed  in 
and  by  the  act  entitled  *  An  Act  relative  to  improvements 
touching  the  laying  out  of  streets  and  roads  in  the  City  of 
New  York  and  for  other  purposes,'  passed  April  3d,  1807." 
It  is  conceded  that  the  lands  in  question  are  embraced  within 
the  description  contained  in  the  statute.  The  legislature  had 
the  undoubted  power  to  condemn,  or  appropriate  lands  for 
street  purposes,  and  it  had  the  power  to  appropriate  it  in  fee. 
That  was  the  legal  effect  of  the  action  of  the  legislature  as 
expressed  in  the  statute,  and  it  has  been  so  held  by  this  court 
in  construing  statutes  of  a  similar  character.  {Spears  v. 
Mayor,  etc,,  of  N.  F.,  87  N.  Y.  369,  368 ;  Sage  v.  City  of 
Brooklyn,  89  N.  Y.  189 ;  McCormack  v.  City  of  Brooklyn^ 
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108  N.  Y.  49 ;  Magee  v.  City  of  BrooUyn,  144  N.  Y.  265, 
268;  Dmnelly  v.  City  of  Brooklyn^  121  K.  Y.  9.) 

The  legal  operation  of  the  statute,  therefore,  was  to  divest 
the  then  owners  of  all  interest  in  the  lands  in  question  and 
tmnsfer  the  same  to  the  city.  All  that  remained  for  the  city 
to  do  after  the  statute  took  effect  was  to  proceed  under  laws 
then  existing  to  ascertain  the  damages  that  any  private  parties 
had  sustained,  or  could  claim,  by  reason  of  the  taking  of  their 
lands,  and  the  proceedings  of  the  commissioners  and  the  courts 
subsequent  to  the  passage  of  the  statute  were  entirely  sufficient 
for  that  purpose. 

I  do  not  think  that  the  nature  or  quality  of  the  estate  appro- 
priated by  the  statute  is  at  all  limited  or  reduced  to  something 
less  than  a  fee  by  the  closing  words  above  quoted.  On  the 
contrary,  it  seems  to  me  that  the  purpose  of  the  legislature  to 
take  the  lands  in  fee  is  made  clearer  by  those  words,  since 
they  declare  that  the  lands  should  be  deemed  for  all  legal  pur- 
poses to  be  one  of  the  streets  of  the  city  in  like  manner  as  if 
the  same  was  laid  out  by  the  commissioners  appointed  in  and 
by  the  act  of  April  3d,  1807.  On  looking  into  that  act  we 
find  that  it  is  provided  that  lands  taken  as  therein  prescribed 
for  street  purposes  shall  vest  in  fee  in  the  city.  The  words 
are  that  the  "  mayor,  aldermen  and  commonalty  of  the  City 
of  New  York  shall  be  and  become  seized  in  fee  of  all  such 
lands,  tenements  and  hereditaments."  (Laws  of  1807,  chap. 
115,  sec.  9.) 

Hence,  I  conclude  that  the  statute,  by  its  own  force  and 
effect,  took  and  appropriated  the  lands  in  question  in  fee, 
leaving  the  question  of  damages  to  be  ascertained  under  exist- 
ing laws,  which  were  substantially  followed  by  awarding  to 
the  owners  such  damages  as  they  had  sustained  by  the  opera, 
tion  of  the  statute.  Thus  all  title  in  the  Hopper  heira,  or  any 
other  private  parties,  was  divested  and  transferred  to  the  city. 
If  I  am  right  in  this  position,  it  must  follow  that  the  plaintiffs 
have  no  title  to  the  lands  in  question,  and  that  proposition 
necessarily  defeats  this  action,  even  if  there  were  any  defects 
in  the  proceedings  for  the  ascertainment  of  the  damages. 
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Bat  I  do  not  think  that  there  were  any  8uch  defects,  certainlj 
none  that  can  benefit  the  plaintiffs. 

The  proceedings  in  tlie  partition  case  and  the  sale  there- 
under were  doubtless  a  recognition  of  this  situation  as  between 
all  the  parties  to  that  proceeding.     Hence,  I  am  for  reversal, 

Bartlett,  J.  I  agree  with  the  conclusion  reached  by  Judge 
Gray  that  the  judgment  ap^x^aled  from  should  be  reversed 
and  the  complaint  dismissed  upon  the  merits.  I  also  agree 
with  his  opinion,  save  in  one  particular,  relating  to  the  act 
of  1787,  chapter  61,  being  "An  Act  for  the  better  regu- 
lating of  the  public  roads  in  the  City  and  County  of  New 
York,"  in  regard  to  which  ho  states  that  he  is  not  prepared 
to  say  that  the  referee  was  in  error  in  determining  upon  the 
evidence  that  it  was  not  shown  that  John  Hopper,  Jr.,  was 
divested  of  the  fee  of  his  land  in  the  Bloomingdale  road  by 
reason  of  the  proceedings  under  the  act  of  1787,  and  that  he 
is  of  opinion  that  the  evidence  furnished  as  to  such  proceed- 
ings having  been  taken  is  an  insecure  ground  upon  which  to  rest 

As  pointed  out  by  the  learned  counsel  for  the  defendant, 
"  from  the  day  of  the  death  of  John  Hopper,  Sr.,  which  was 
prior  to  the  year  1779,  down  to  the  year  1893,  when  this  suit 
was  commenced,  a  period  of  one  hundred  and  fourteen  years, 
the  heirs  of  John  Hopper,  Sr.,  have  never  asserted  any  claim 
or  title  in  any  manner,  form  or  shape  to  any  portion  of  the  bed 
of  Bloomingdale  road.  The  very  first  words  which  we  liear 
them  utter  in  respect  to  their  father's  property  describe  it  as 
lying  ^  adjoining  the  road  called  the  Bloomingdale  Koad,  run- 
ning from  the  west  side  of  said  Road  to  the  River,  and  from 
the  east  side  of  the  Road  running  to  the  Commons,'  a  plain 
admission  that  their  father  did  not  own  the  bed  of  that  Road." 

John  Hopper,  Sr.,  succeeded  to  the  title  of  his  father, 
Matthias  Hoppe  ;  he  died  prior  to  July,  1779,  leaving  a  last 
will  and  testament  dated  in  October,  1778,  whereby  he  gave 
to  his  five  sons  and  four  grandsons  all  his  real  estate  lying  in 
the  Out  ward  of  the  city  of  New  York,  l^eing  divided  in  the 
manner  prescribed  in  the  will.    In  accordance  with  the  scheme 
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of  this  will,  an  agreement  of  partition  was  made  between  the 
devisees  mentioned  therein,  which  commences  with  the  follow- 
ing recital :  "  Whereas,  John  Hopper,  late  of  the  outward  of 
the  City  of  New  York,  farmer,  among  other  real  estates  was 
possessed  of  lands  and  tenements  situate  in  the  outward  of  the 
City  of  New  York,  ac^oining  the  road  called  the  Blooming- 
dale  Road^  running  from,  the  west  side  of  said  road  to  the 
North  River ^  and  from  the  east  side  of  said  road  to  the 
CommonsJ*^ 

It  was  set  forth  in  this  agrement,  in  substance,  that  the 
parties  had  agreed  to  and  with  each  other  to  lay  out  said  farm 
in  six  equal  lots,  viz. :  ^^  On  the  west  side  of  said  road  in  six 
equal  lots,  to  be  numbered  1  to  G ;  and  on  the  east  side  of  said 
road,  to  be  numbered  1  to  6,  and  to  match  said  lots  in  a  cer- 
tain manner  and  as  follows :  Lot  No.  6  on  the  west  side  with 
Lot  No.  6  on  the  east  side,  and  then  to  be  drawn  for  in  man- 
ner mentioned  in  said  John  Hopper's  will."  It  appears  that 
lots  six  on  the  east  and  west  sides  of  the  road  fell  to  the  testa- 
tor's son,  John,  known  in  this  proceeding  as  John  Hopper,  Jr. 

It  seems  to  me  that  at  this  early  day  the  devisees  under  the 
will  of  John  Hopper,  Sr.,  recognized  the  fact,  in  the  lan- 
guage just  quoted,  that  the  fee  of  the  bed  of  the  Blooming- 
dale  road  was  in  the  city.  The  cases  cited  as  sustaining  a 
contrary  view  do  not  apply  for  the  reason  that  this  is  a  parti- 
tion suit  of  lands  which  belonged  to  John  Hopper,  Sr.,  and 
if  the  title  to  the  bed  of  the  road  was  in  him  at  the  time  of 
his  death,  this  recitation  in  the  partition  agreement  just 
quoted  would  necessarily  have  recognized  that  fact  and  estab- 
lished the  dividing  line  as  the  center  of  the  road. 

The  learned  referee  found  (sixteenth  finding)  that  between 
the  years  1782  and  1819  the  Bloomingdale  road  was  actually 
widened  from  the  width  of  about  two  rods  to  the  width  of 
about  four  rods,  as  shown  by  a  map  made  by  John  Randel, 
referred  to  in  the  twentieth  finding.  He  also  found  (seven- 
teenth finding)  that  in  the  years  1791  to  1797  various  proceed- 
ings were  taken  by  the  common  council  of  the  city  of  New 
York  to  extend  the  road  from  its  then  terminus  in  the  lands 
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of  Nicholas  DePeyster  to  the  Kiiigsbridge  road  and  to  restore 
it  to  the  width  of  four  rods.  He  also  found  (nineteenth  find- 
ing), after  referring  to  map  or  survey  made  by  John  Randel, 
bearing  date  September  20th,  1819,  and  which  was  on  tile  in 
the  department  of  public  works  of  the  city  of  New  York, 
and  had  been  for  more  than  eighty  years,  that  upon  said  map 
the  boundaries  of  the  tracts  of  land  on  the  east  and  west  sides 
of  the  Bloomingdale  road,  upon  which  the  name  of  John 
Hopper  appears,  agree  substantially,  with  reference  to  the 
said  road  and  the  streets,  with  the  boundaries  of  lots  six  and 
six  shown  upon  the  partition  map  made  by  Evert  Bancker, 
dated  February,  1782,  and  that  the  width  of  the  Blooming- 
dale  road  between  said  parcels  is  approximately  four  rods. 

The  act  of  1787  authorized  and  empowered  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  to  alter 
and  widen  roads  and  highways  already  laid  out  to  such  a  con- 
venient width,  not  exceeding  four  rods,  nor  less  than  two 
rods,  as  the  commissioner  should  deem  fit.  The  provisions 
of  the  act  clearly  authorized  the  acquiring  of  the  fee  of  the 
lands  taken  either  by  purchase  or  condemnation  proceedings. 

In  the  absence  of  complete  record  proof  of  proceedings 
under  the  act  of  1787,  it  was  competent  for  the  defendant  to 
offer  secondary  evidence  of  their  existence.  The  strict  rules 
of  evidence  are  relaxed  when  a  party  seeks  to  prove  proceed- 
ings that  lie  back  of  the  memories  of  the  living.  The  non- 
existence of  complete  records  of  transactions  in  the  early  his- 
tory of  the  city  of  New  York  is  not  unusual  and  resort  has 
been  often  had  to  secondary  evidence.  The  referee  has  found 
that  between  the  yeara  1782  and  1819  the  Bloomingdale  road 
was  widened  from  two  to  four  rods,  and  in  view  of  other  facts 
the  presumption  is  very  strong  that  it  was  accomplished  under 
the  act  of  1787. 

I  will  now  call  attention  to  the  facts  proven  by  the  defend- 
ant, tending  to  show  that  proceedings  were  instituted  and 
conducted  to  a  conclusion  under  the  act  of  1787.  On  tlie 
14th  of  May,  1793,  it  was  ordered  by  the  common  coancil 
that  "said  road  from  its  commencement  at  Home's  house 


1905.]  MoTT  i\  Eno.  383 

N.  Y.  Rep.]  Opinion,  per  Bartlett,  J. 

(which  was  at  Twenty-first  street)  to  Nicholas  de  Peyster's 
barn  (which  was  far  above  the  premises  in  question),  be 
immediately  opened  to  its  proper  and  legal  width  of  four 
rods."  At  this  time  there  was  no  other  authority  for  the 
action  of  the  common  conncil  except  the  act  of  1787.  If 
any  proceedings  were  taken  under  the  act,  this  ordinance  of 
the  common  council  may  be  regarded  as  their  inception. 

The  defendant  then  put  in  evidence  the  Bancker  map,  made 
in  1782,  which  shows  the  road  two  rods  wide,  and  the  Doughty 
map,  made  in  1820,  which  show^  that  the  road  was  then  four 
rods  wide  or  thereabouts,  and  the  Kandel  map,  made  about 
1820,  which  also  shows  the  road  four  rods  wide.  It  is,  there- 
fore, made  clear  that  the  widening  took  place  between  these 
dates,  and  tl)e  referee  has  so  found,  as  already  pointed  out. 
If  the  proof  had  gone  no  further  than  this,  the  learned  coun- 
sel for  the  defendant  insists  that  the  rule  of  law  in  regard  to 
ancient  proceedings  is  that  having  proved  their  inception,  and 
that  they  were  carried  to  completion,  all  intermediate  steps 
are  presumed  to  have  been  regularly  taken,  quoting  in  this 
connection  the  Latin  maxim : ''  Extreinispi'obatu^  ex  dmturni- 
taie  temporisy  ormiia  prcBsumuntiir  rite  esse  actaP 

Additional  evidence  was,  however,  given  as  follows : 

Ist.  The  resolntion  of  the  fourth  of  September,  1797, 
whereby,  on  a  petition  for  the  opening  of  the  Bloomingdale 
road  to  its  proper  width  of  four  rods,  two  aldermen  were 
appointed  a  committee  to  direct  the  proprietors  of  land,  where 
the  road  is  not  of  its  proper  width,  to  remove  their  fences, 
and  then  to  direct  the  roadmaster  to  work  and  put  the  road 
in  good  order. 

2nd.  A  release  by  Nicholas  de  Peyster  and  others,  dated 
the  24th  of  March,  1795,  reciting  that  the  mayor,  aldermen 
and  commonalty  had  lawfully  ''  laid  out,  regulated  and  con- 
tinued a  public  highway  or  road  commonly  called  the  Bloom- 
ingdale Road  of  the  breadth  of  four  rods  through  the  lands," 
etc.,  and  releasing  to  the  city  "  all  the  lands  necessary  for  the 
said  road  for  a  breadth  of  four  rods." 

3rd.  A  resolution  of  the  common  council  passed  the  7th  of 
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April,  1795,  directing  the  said  release  to  be  proved,  deposited 
in  the  clerk's  oflSce  and  recorded. 

4th.  An  extract  from  the  common  council's  minutes  of  July 
13th,  1795,  showing  that  Mr.  de  Peyster  and  others  had 
released,  or  were  willing  to  release,  the  ground  needed  for  the 
road  to  the  corporation,  but  that  Molenaer  and  Meyer  had 
not  released,  and  that  the  committee  had  laid  out  the  road  of 
the  designated  width  across  their  lands. 

6th.  Minutes  of  the  Mayor's  Court  of  September  16th,  1795, 
showing  that  proceedings  were  taken  for  the  condemnation  of 
the  lands  of  Molenaer  and  Meyer,  who  had  refused  to  release. 

The  defendant's  counsel  points  out  that  the  last-mentioned 
proceeding  related  to  the  lands  north  of  the  premises  in  ques- 
tion, but  insists  that  tliey  showed  that  the  city,  during  the 
yearc  1793  to  1797,  was  conducting  proceedings  under  the  act 
of  1787  to  widen  the  old  road  and  to  continue  it  further  north. 

In  my  opinion  the  above  proofs,  in  addition  to  the  proof  of 
the  inception  and  completion  of  the  proceedings  to  which  ref- 
erence has  already  been  made,  lead  to  the  conclusive  pre- 
sumption that  the  widening  of  the  filoomingdale  road  at  the 
point  and  between  the  years  in  question,  was  by  proceedings 
taken  under  the  act  of  1787. 

Whatever  proceedings  may  have  been  had  under  the  acta 
of  1807,  1813  and  1847,  are  necessarily,  in  my  opinion,  to  be 
regarded  as  confirmatory  of  the  proceedings  under  the  act  of 
1787  so  far  as  the  farm  of  John  Hopper,  Sr.,  is  concerned, 
which  is  the  only  land  involved  in  this  litigation. 

There  is  no  doubt  that  it  is  a  matter  of  historical  proof  that 
the  beginnings  of  the  Bloomingdale  road  date  back  to  the  occu- 
pation of  Manhattan  island  by  the  Dutch,  and  that  it  may  be 
assumed  that  such  title  to  the  bed  of  the  road  as  was  then 
acquired  was  in  the  government,  as  under  the  Dutch  law  no 
compensation  was  paid  for  private  property  taken  for  public 
use. 

Under  the  Dongan  charter  of  1686,  after  the  English  con- 
quest, it  was  provided  that  the  limits  of  Manhattan  island 
were  co-terminus  with  the  island.    The  Bloomingdale  road  in 
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its  earliest  days  was  doabtless  within  the  limits  of  the  city  of 
New  York. 

The  defendant's  argument,  under  the  act  of  1787,  is  that  at 
the  close  of  the  Bevolutionary  war  the  legislature  took  up  the 
subject  of  roads  and  streets  within  the  city  of  Kew  York  and 
passed  the  act  of  1787. 

CuLLBN,  Ch.  J.,  O'Brien  and  Bartlett,  JJ.,  concur  in 
opinions  with  Gray,  J.,  and  Haioht,  Vann  and  Werner,  JJ., 
concur  with  Cullen,  Ch.  J. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Emil  Totterman,  Appellant. 

Murder  —  Sufficibnct  of  Eyidbmce  as  to  Premeditation  and 
Deliberation.  Tlie  evidence  upon  the  trial  of  an  indictment  for  mur- 
der reviewed  and  held  sufficient  to  establish  the  premeditation  and  delibera- 
tion required  under  the  statute  to  constitute  murder  in  the  first  degree. 

(Argued  April  14,  1905;  decided  May  2,  1905.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
March  2,  1904,  at  a  Trial  Term  for  the  county  of  New  York 
upon  a  verdict  convicting  the  defendant  of  tlie  crime  of  piur- 
der  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  E,  Goldsmith  and  Henry  J,  Goldsmith  for 
appellant.  The  prosecution  have  failed  to  show  premedita- 
tion and  delil)eration.  (Penal  Code,  §  183 ;  People  v.  Majone^ 
91  N.  Y.  211 ;  People  v.  Boggiano,  179  N.  Y.  267 ;  Leighton 
V.  PeopU,  88  ISr.  Y.  117;  PeopU  v.  Conroy,  97  N.  Y.  62; 
People  V.  Hawkinsy  109  N.  Y.  408 ;  People  v.  Johnson^  139 
N.  Y.  358 ;  People  v.  Coiistcmtino^  153  N.  Y.  24 ;  People  v. 
Kennedy,  159  N.  Y.  346 ;  People  v.  Koenig,  180  N.  Y.  155 ; 
People  v.  Leighton,  1  N.  Y.  Cr.  Kep.  471.) 

William  Travers  Jeratne^  District  Attorney  {Howard  S, 
Oana  of  counsel),  for  respondent.     There  was  sufficient  evi 
25 
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dcnce  upon  the  issae  of  premeditation  and  deliberation  to 
require  tlie  submission  of  this  issue  to  the  jury  and  to  justify 
tlieir  verdict.  (People  v.  Convoy^  97  N.  Y.  62 ;  People  v. 
Schmidt,  168  N.  Y.  668 ;  People  v.  Fet^aro,  161  N.  Y.  375 ; 
People  V.  Beckwith,  103  N.  Y.  360.) 

CuLLKN,  Ch.  J.     While  the  guilt  of   the  appellant   was 
established  by  circumstantial  evidence,  that  evidence  is  excep- 
tionally strong  and  leaves  no  room  for  doubt.     The  murdered 
woman   was   a  strumpet.     Shortly  after  ten  o'clock  on  the 
evening  of  December  19th,  1903,  she  entered  the  barroom  of 
a  hotel  of  low  character  in  James  slip,  in  the  city  of  New 
York.     In  a  few  minutes  a  man  carrying  a  bundle  came  into 
the  barroom.     He  got  into  convei*sation  with  the  deceased, 
sat  down  at  the  table  witii  her,  where  they  drank  together. 
After  a  short  time  the  man  and  the  deceased  were  shown  by 
a  woman  servant  to  a  room  upstaii's,  into  which  they  retired. 
This  servant  had  some  conversation  with  the  man.     Twice 
the  deceased   and   the  man  sent  down  to  the  barroom   for 
something  to   drink.     On   the  first   occasion  the   order  was 
taken  by  the  servant  already  mentioned,  and  the  drinks  taken 
by  her  to  the  room  which  the  deceased  and  the  man  were 
occupying.     On  the  second  occasion  the  same  thing  was  done 
by  another  woman  servant  of  the  hotel.     After  this  the  door 
of  the  room  was  bolted  on  the  inside.     The  proprietor  of  the 
saloon  or  hotel,  one  James  Kelly,  with  his  barkeeper,  remained 
up  during  the  night  to  see  if  any  other  customere  might  seek 
to  come  in.     No  one,  however,  came.     About  eight  o'clock  in 
the  morning  Kelly  went  to  bed.     Shortly  afterwards  one  of 
the  women  servants  above  referred  to  found  the  door  of  the 
room  unlocked,  entered  and  saw  the  deceased  lying  on  the 
bed,  as  the  witness  though^  asleep ;  the  man  had  disappeai^. 
In  the  afternoon  the  woman  servant  again  entered  the  room, 
found  the  deceased  in  the  same  position  as  before,  but  on 
making  examination  at  once  discovered  that  she  was  dead. 
The    police   were   called   in    and   the  body   removed  to  the 
morgue,  where  subsequently  an  autopsy  was  had.    It  appeared 
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that  the  deceased  had  come  to  lier  death  by  stmngulation  and 
by  a  stab  wound  through  the  lieart.  In  addition  to  that 
through  the  heart,  other  wounds  had  been  inflicted  by  a  sharp 
instrument ;  one  in  the  abdomen,  one  across  her  breast,  besides 
several  in  other  parts  of  lier  body  unnecessary  to  detail. 
There  were  found  in  the  room,  saturated  with  blood,  a  shirt 
and  an  undersliirt  of  the  man,  also  a  box  in  wrapping  paper. 
The  evidence  to  connect  the  defendant,  who  was  arrested 
on  Monday,  with  the  crime,  briefly,  is  as  follows :  First,  he 
was  positively  identified  by  Kelly  and  the  two  women  as  the 
man  who  had  accompanied  the  deceased  to  the  room  on  the 
night  of  the  crime.  The  box  referred  to  as  found  in  the 
room  was  a  shoe  box  bearing  the  label  of  Meigs  &  Company, 
Bridgeport,  Conn.,  and  on  it  was  written  the  names  "  Fred  B. 
Belano"  and  "Emil  Totterman."  In  the  box  were  two  sales 
slips  of  the  Bridgeport  firm  and  a  pair  of  old  shoes.  It  was 
proved  that  on  the  morning  of  the  homicide  the  defendant, 
who  was  a  sailor,  had  been  discharged  at  Bridgeport,  Connect- 
icut, from  the  schooner  "  Fred  B.  Belano."  Two  salesmen 
from  Meigs  &  Company  positively  identified  the  defendant  as 
a  man  to  whom  tliey  sold  goods  on  that  morning.  The  first 
sold  him  a  sweater  for  three  dollars  and  he  identified  the  sales 
ticket  found  in  the  box  as  being  in  his  handwriting  and  repre- 
senting that  sale.  The  defendant  put  the  sweater  on  and  as 
he  wanted  to  purchase  also  a  pair  of  shoes  he  was  taken  to  the 
second  salesman  to  whom  the  ticket  for  the  sweater  was  given. 
This  last  salesman  testified  that  the  defendant  tried  on  several 
pairs  of  shoes  till  finally  one  was  found  satisfactory.  This  the 
defendant  bought  and  put  on,  giving  his  old  shoes  to  the 
salesman  to  be  wrapped  up.  The  old  shoes  were  placed  in 
the  shoe  box  with  the  ticket  made  by  the  first  salesman  for 
the  sweater,  as  well  as  the  second  one  made  by  this  witness 
for  the  shoes.  The  witness  positively  identified  the  shoes 
found  in  the  room  where  the  deceased  was  murdered  as  being 
the  same  ones  that  the  defendant  had  worn  when  he  pur- 
chased the  new  pair.  The  sweater  which  the  deceased  was 
wearing  at  the  time  of  his  arrest  was  testified  by  the  first 
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salesman  to  be  the  one  he  had  sold  on  the  morning  of  the 
mnrder.  It  was  also  proved  by  a  member  of  the  crew  of  the 
Belano  that  after  their  discharge  from  the  vessel  the  defend- 
ant went  into  Meigs'  store,  the  witness  remaining  on  the  side- 
walk ;  that  the  defendant  came  ont  of  the  store  with  a  box 
or  bundle ;  that  shortly  afterwards  they  took  a  train  to  New 
York  city,  arriving  there  about  8  p.  m.,  and  at  the  station  took 
the  elevated  railroad  to  go  downtown.  The  witness  got  off 
at  Fourteenth  street,  leaving  the  defendant  in  the  train.  A 
police  oflScer  testified  that  about  two  o'clock  in  the  morning 
of  December  20th  he  found  the  defendant  trying  to  obtain 
admission  into  a  place  on  South  street.  The  defendant  said 
that  he  wished  to  go  some  place  to  spend  the  night  and  the 
oflBcer  referred  him  to  a  lodging  house  in  the  vicinity.  The 
defendant  had  shipped  on  the  Belano  under  the  name  of  Carl 
Kelson,  but  his  true  name  was  Emil  Totterman.  Proof  was 
given  tending  to  show  that  such  name  and  the  words  *'  Fred  B. 
Belano,"  written  on  the  shoe  box,  were  in  the  handwriting  of 
the  defendant.  A  chemical  examination  of  spots  on  the 
trousers  of  the  defendant,  worn  at  the  time  of  his  arrest,  and 
on  a  knife  then  found  on  him,  disclosed  they  were  caused  by 
human  blood.     No  evidence  was  given  for  the  defense. 

From  this  summary  of  the  evidence  it  would  seem  impossi- 
ble to  doubt  that  the  defendant  was  the  man  who  accompanied 
the  deceased  to  the  room  in  the  James  slip  house  on  the  night 
of  the  homicide.  It  seems  equally  impossible  to  doubt  that 
the  man  who  accompanied  her  on  that  occasion  was  the  man 
who  caused  her  death.  He  left  stealthily,  no  one  discovering 
that  he  had  gone  out.  He  left  his  bundle  there.  No  one  else 
Iiad  access  to  the  room.  Indeed,  counsel  for  the  appellant 
does  not  contend  on  this  appeal  that  the  evidence  failed  to 
prove  that  the  defendant  committed  the  homicide.  His  sole 
claim  is  that  it  was  insufficient  to  establish  the  premeditation 
and  deliberation  required  under  the  statute  to  constitute  mur- 
der in  the  first  degree.  This  claim  we  deem  destitute  of 
merit.  Without  arguing  it  we  can  only  say  that  the  nature 
and  repetition  of  the  wounds  with  the  knife,  as  well  as  the 
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fitrangnlation  of  the  deceased,  were  amply  sufficient  to  justify 
the  verdict  in  this  respect. 

The  trial  was  eminently  fair,  the  charge  to  the  jury  accu- 
rate in  law  and  absolutely  impartial.  The  case  is  exception- 
ally free  from  claim  of  error.  The  few  exceptions  taken  to 
the  rulings  of  the  court  were  without  merit  and  have  not  been 
argued  here.  The  verdict  was  warranted  by  the  proof  and  the 
judgment  entered  thereon  should  be  affirmed. 

O'Bbibn,  Babtlett,  Haioht,  Vann  and  Wbenbe,  JJ., 
concur ;  Geay,  J.,  absent. 

Judgment  of  conviction  affirmed. 


In  the  Matter  of  the  Application  of  William  H.  Jones  et  al., 
Composing  the  Board  of  Supervisors  of  the  County  of 
Nassau,  Appellants,  to  Set  Aside  and  Quash  a  Presentment 
of  the  Nassau  County  Grand  Jury. 
The  People  of  the  State  of  New  Yobk,  Bespondents. 

Appeal  —  Order  of  Appellate  Divibion  Affirming  Order  of  a 
County  Court  Denting  a  Motion  to  Strike  from  Its  Minutes  a 
Presentment  of  a  Grand  Jury  Censuring  Public  Officers  — Not 
Rbyiewable  in  the  Court  of  Appeals.  The  Court  of  Appeals  has  no 
power  to  review  an  order  of  the  Appellate  Division  affirming  an  order  of 
a  County  Court  denying  a  motion  made  by  a  board  of  supervisors  to  haYe 
the  County  Court  set  aside  a  presentment  of  a  grand  jury  censuring  them 
for  their  alleged  neglect  in  keeping  proper  records  of  the  minutes  of  their 
proceedings;  since  the  motion  was  not  made  in  an  action,  either  civil  or 
criminal,  and  is  not  a  motion  in  a  civil  or  criminal  proceeding  authorized 
by  any  statute,  but  is,  in  effect,  an  application  to  the  County  Court  that 
it  should  exercise  its  control  over  its  records  by  striking  therefrom  a  paper 
alleged  to  be  scandalous;  and  there  being  no  inherent  right  of  appeal  and 
none  allowed  by  statute  from  the  order  of  the  Appellate  Division,  the 
appeal  therefrom  must  be  dismissed. 

Matter  of  Jon^,  101  App.  Div.  55,  appeal  dismissed. 

(Argued  April  14,  1905;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  27,  1905,  which  affirmed  an  order  of  the  Nassau 
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County  Court  denying  the  motion  of  petitioners  to  set  aside 
and  quasli  a  presentment  of  the  grand  jury  of  that  county 
against  them  made  at  the  terra  of  tlio  County  Court  for 
November,  1903. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Halstead  Sctidder  for  appellants.  A  motion  to  set  aside  or 
quash  the  presentment  in  controversy  on  the  ground  that  it  is 
without  warrant  in  law,  involves  a  substantial  right  of  the 
petitioners  and  is  not  addressed  to  the  discretion  of  the  court. 
{Matter  of  Choate,  41  Alb.  L.  J.  287 ;  People  v.  HacUey,  24 
N.  Y.  74 ;  People  v.  Naughton^  38  How.  Pr.  430 ;  People  ex 
rel.  V.  Keller/,  21  How.  Pr.  54 ;  1  Bish.  Crim.  Pro.  §§  142, 
738 ;  IT.  S.  v.  Kilpatrick,  16  Fed.  Rep.  769  ;  Ki7ig  v.  Jus- 
tices, 1  Black.  467.)  The  order  appealed  from  is  a  final  order 
in  a  special  proceeding  involving  a  substantial  right,  and  as 
such  is  appealable  to  this  court.  {Matter  of  Atty.-Gen.y  155 
N.  T.  441 ;  Matter  of  Cooper,  22  N.  Y.  67 ;  Belknap  v. 
Waters,  11  N.  Y.  477;  People  v.  Glen,  173  K  Y.  395; 
People  V.  Naxtghton,  38  How.  Pr.  435 ;  Clem  v.  Sta;te,  33 
Ind.  418 ;  Crannor  v.  Sjnith,  L.  E.  [4  Exch.]  146 ;  Christal 
v.  Kdly,  88  N.  Y.  290 ;  Hatch  v.  C.  Nat  Bank,  78  N.  Y. 
490 ;  U.  S,  V.  Farrington,  5  Fed.  Rep.  345  ;  U.  8.  v.  Codidge, 
2  Wall.  367.) 

Franklin  A.  Coles,  District  Attorney,  for  respondent. 

Per  Curiam,  On  the  11th  of  December,  1903,  a  grand 
jury  in  attendance  at  the  County  Court  of  Nassau  coimty 
made  a  presentment,  by  which,  after  alleging  certain  facts, 
they  censured  the  board  of  supervisors  of  said  county  then  in 
otBce  for  "  not  seeing  to  it  that  the  minutes  of  their  proceed- 
ings were  regularly  entered  and  posted  in  a  minute  book  kept 
for  that  purpose  by  their  clerk  and  that  the  minutes  of  the 
proceedings  of  the  former  board  were  not  written  up  and 
posted  to  date."  No  indictment  was  found  against  the  board 
of  supervisors,  or  any  member  thereof. 
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A  motion  was  made  by  the  persons  composing  the  board  of 
supervisors  to  set  aside  said  presentment,  upon  the  ground 
that  the  allegations  of  fact  contained  therein  were  untrue ; 
that  the  censure  was  unjust ;  that  although  thev  were  held 
out  as  guilty  of  criminal  conduct  they  had  had  no  opportunity 
to  meet  the  accusation  and  that  such  a  presentment  had  no 
warrant  in  law.  They  supported  the  motion  by  an  affidavit 
made  by  one  of  their  number  in  behalf  of  all.  The  motion 
was  opposed  by  the  district  attorney  and,  although  no  affidavit 
was  read  in  opposition,  it  was  denied  by  the  County  Court. 
The  supervisors  appealed  to  the  Appellate  Division  of  the 
Supreme  Court  where  the  order  of  the  County  Court  was 
affirmed  and  they  now  come  here. 

Assuming  that  the  County  Court,  from  its  inherent  power 
over  its  own  records,  was  authorized  to  entertain  the  motion, 
the  appeal  to  this  court  at  least  was  taken  without  authority. 
The  Court  of  Appeals  has  no  jurisdiction  except  such  as  is 
conferred  by  Constitution  or  statute.  {Croveno  v.  Atlantic 
Avenue  li,  B.  Co,,  150  N.  Y.  225,  228.)  We  have  jurisdic- 
tion to  review  a  judgment  of  death  by  direct  appeal  from  the 
trial  court,  but  all  other  appeals  must  be  taken  from  judg- 
ments or  orders  of  the  Appellate  Division  of  the  Supreme 
Court.  The  right  of  appeal  in  civil  actions  and  proceedings 
is  governed  by  sections  190  and  191  of  the  Code  of  Civil 
Procedure,  and  in  criminal  actions  and  proceedings  by  sec- 
tions 515  to  533  of  the  Code  of  Criminal  Procedure.  These 
provisions  are  exclusive  and  unless  they  authorize  an  appeal 
to  this  court  we  have  no  jurisdiction. 

The  motion  in  question  was  not  made  in  an  action  either 
civil  or  criminal,  for  none  was  pending.  It  was  not  the  com- 
mencement of  a  special  proceeding  of  a  civil  nature  because 
it  was  not  a  prosecution  by  a  party.  (Code  Civ.  Pro.  §§3333, 
3334.)  It  was  not  a  proceeding  or  special  proceeding  of  a 
criminal  nature  authorized  by  the  Code  of  Criminal  Proced- 
ure. (Code  Cr.  Pro.  part  6*,  titles  1-11,  §§  773-952.)  The 
appeal  was  not  taken  from  a  judgment  or  order  as  authorized 
by  section  519,  nor  "from  a  final  determination  affecting  a 
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substantial  right  of  the  defendant,"  because  there  was  no 
defendant.  (Code  Cr.  Pro.  §  519.)  It  was  not  authorized  by 
any  statute  and,  hence,  was  not  authorized  at  all.  The  motion 
involved  no  right  of  a  party  to  a  civil  or  criminal  action  or 
proceeding,  but  was  an  application  to  the  County  Court  to  ^o 
what  it  might  have  done  upon  its  own  motion  and  was  in  the 
nature  of  a  suggestion  that  the  court  should  exercise  its  con- 
trol over  its  records  by  striking  therefrom  a  paper  alleged  to 
be  scandalous.  Such  a  motion  does  not  involve  a  legal  right 
of  an  individual,  but  the  right  of  the  court  itself  to  keep  its 
own  records  free  from  matters  of  an  immaterial  or  improper 
character. 

As  there  is  no  inlierent  right  of  appeal  and  none  is  allowed 
by  statute  from  such  an  order  as  was  made  by  the  Appellate 
Division  we  are  compelled  to  dismiss  the  appeal. 

CuLLEN,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Vank  and 
Werner,  JJ.,  concur ;  Gray,  J.,  absent. 

Appeal  dismissed. 


Edward  L.  Lewis,  Respondent,  v.  Guardian  Fire  and  Life 
Assurance  Company  (Limited)  of  London,  England, 
Appellant,  and  Charles  A.  K.  MacPherson,  Bespondent. 

1.  FiiiE  Insurance— Power  of  Agent  to  Waive  CoNDmoN  as  to 
Other  Insurance.  iDdorsements  upon  a  policy  of  fire  insurance  of  the 
name  of  a  finn  followed  by  the  word  "Agents,"  made  by  the  officers  of  the 
company,  are  presumptive  evidence  of  the  firm's  agency;  and  one  who, 
after  notifying  a  member  of  the  firm  that  there  is  other  insurance  upon 
the  property,  receives  the  policy  without  that  fact  being  indorsed  thereon 
as  required  by  one  of  its  conditions,  has  the  right  to  assume  that  the 
agents  had  the  power  to  waive  the  condition,  and  that  the  omission  to 
note  other  insurance  would  not  vitiate  the  policy,  although  it  was  obtained 
from  the  company  by  another  member  of  the  firm,  who  was  not  informed 
that  there  was  other  insurance. 

2.  When  Mortgagee  a  Nrcesbart  Party  to  Action  upon  Pouct. 
A  mortgagee,  to  whom  by  the  policy  the  loss  is  payable  to  the  extent  of 
his  interest,  is  a  necessary  party  to  an  action  brought  by  the  mortgagor 
to  recover  upon  the  policy,  and  if  he  refuses  to  join  as  plaintiff  lie 
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maj,  under  sections  446  and  448  of  the  Code  of  Civil  Procedure,  be  made 
a  party  defendant. 

8.  Jurisdiction,  Defendants  Being  Non-residents.  Where  the 
mortgagor  is  a  resident,  as  his  interest  pervades  the  whole  recovery,  his 
right  to  maintain  the  action  in  the  courts  of  this  state  is  not  impaired  by 
the  non-residence  of  the  mortgagee  and  the  company,  and  the  fact  that 
the  contract  of  insurance  vras  made  without  the  state. 

LewU  V.  Guardian  Fire  A  Life  Auur.  Co.,  98  App.  Div.  157,  afllrmed. 

(Argued  April  20,  1905;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
14, 1904,  reversing  a  judgment  in  favor  of  defendant  insur- 
ance company  entered  upon  a  verdict  directed  by  the  court 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  A.  Strong  for  appellant.  A  verdict  was  properly 
directed  against  the  plaintiff.  ( Wilsoti  v.  <?.,  etc.^  Go,^  14 
K  Y.  418  ;  Lande?*8  v.  TF.,  etc,,  Co.,  86  N.  Y.  414 ;  Sanders 
V.  Cooper,  115  N.  Y.  279  ;  Wheatland  v.  Pryar,  133  N.  Y. 
97;  Constant  v.  University,  111  N.  Y.  604;  Slattery  v. 
SchwannecTce,  118  N.  Y.  543 ;  Devens,  v.  J/.,  etc,  Co.,  83 
N.  Y.  168 ;  I\,  etc.,  Co,  v.  Stevenson,  78  Ky.  150.)  The 
claim  of  the  defendant  MacPherson  was  properly  dismissed. 
{Moore  v.  H.,  etc,,  Co,,  141  N.  Y.  219  ;  Chapman  v.  Forbes, 
123  N.  Y.  532 ;  Bauer  v.  Dewey,  166  N.  Y.  402;  Britton 
T.  Bohds,  85  Hun,  449  ;  Ileffem  v.  Hunt,  8  App.  Div.  585  ; 
Hathmoay  v.  O.  Ins.  Co.,  134  N.  Y.  409 ;  Cone  v.  N.  Ins. 
Co.,  60  N.  Y.  619 ;  Kent  v.  u£.  Ins.  Co.,  84  App.  Div.  428; 
Sullivan  v.  S.,  etc.,  Co.,  34  App.  Div.  128 ;  Wakenia7i  v. 
Gowdy,  10  Bosw.  208  ;  Buckingham  v.  Payne,  36  Barb.  81 ; 
Lawrence  v.  McCalmont,  2  How.  [U.  S.]  426.) 

WiHiam  B.  EUison  and  Arnold  L.  Davis  for  respondents. 
It  was  error  to  dismiss  the  claim  of  the  mortgagee.  {Kent 
V.  JE.  Ins.  Co.,  84  App.  Div.  428 ;  Besant  v.  G.  F.  Ins.  Co.^ 
72  App.  Div.  276.)    It  was  error  for  the  court  to  direct  a 
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verdict  on  the  issue  of  wliether  the  defendant  company  had 
notice  of  the  breach  of  the  condition  complained  of  when  it 
issued  its  policy.  {Wood  v.  A.  Ins.  Co.^  149  N.  7.  382; 
Bolhins  V.  S.  Ins.  Co.^  149  N.  Y.  477 ;  Benjamin  v.  Ins.  Co.y 
80  App.  Div.  260;  177  N.  T.  588;  Sundheimer  v.  City  of 
N.  T.y  176  N.  Y.  495  ;  McDonald  v.  M.  S.  By.  Co.,  167  N.  Y. 
66 ;  Voss  v.  Smith,  87  App.  Div.  395.)  Notice  to.  one  mem- 
ber of  the  firm  of  Paterson  <fe  Son  was  notice  to  the  firm. 
(Bates  on  Partnership,  §  389  \  M.  <&  C.  By.  Co.  v.  Mowry, 
28  Hun,  79 ;  Miller  v.  Perrine,  1  Hun,  620 ;  Cragie  v.  Ilad- 
ley,  99  N.  Y.  131 ;  Ilolden  v.  N.  Y.  <&  K  Bank,  72  N.  Y.  286.) 

CuLLEN,  Ch.  J.  The  action  is  on  a  fire  insurance  policy, 
the  plaintiff  being  the  assignee  of  the  owner  of  the  insured 
premises,  and  the  defendant  MacPherson  the  assignee  of  the 
mortgagee.  The  policy  insured  the  mortgagor,  loss,  if  any, 
payable  to  the  mortgagee  "as  his  interest  may  appear."  The 
plaintiffs  assignor  is  a  corporation  organized  under  the  laws  of 
this  state  and  the  plaintiff  himself  a  resident  and  citizen  of  the 
state.  The  defendant  MacPherson  and  his  assignor  are  resi- 
dents of  the  Dominion  of  Canada,  the  defendant  insurance 
company  an  English  corporation,  and  the  contract  of  insur- 
ance was  made  in  Montreal,  Canada.  The  complaint,  after 
making  the  usual  statements  requisite  in  an  action  on  a  fire 
insurance  policy,  alleged  that  the  mortgagee  refused  to  join 
with  the  plaintiff  in  the  institution  of  the  action,  and  that, 
therefore,  he  was  made  a  party  defendant  thereto.  The  insur- 
ance company  answered  alleging  a  breach  of  the  conditions  of 
the  policy  in  that  other  insurance  had  been  effected  on  the 
property  previous  to  the  issue  of  the  policy,  which  additional 
insurance  was  not  noted  or  indorsed  thereon.  The  defendant 
MacPherson  answered,  substantially  repeating  the  allegations 
of  the  complaint  and  asking  judgment  against  his-co-defend- 
ant  that  he  be  paid  out  of  the  insurance  moneys  the  amount 
due  on  his  mortgage.  At  the  close  of  the  evidence  the  trial 
court  dismissed  the  complaint  and  the  claim  of  the  defendant 
MacPherson.     Judgment  was  entered  on  this  direction  and 
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that  judgment  was  reversed  by  tlie  Appellate  Division  and  a 
new  trial  granted.  From  the  order  granting  a  new  trial  an 
appeal  lias  been  taken  to  this  court. 

The  policy  was  obtained  from  Patterson  &  Son,  insurance 
agents  at  Montreal.     In  answer  to  the  defense  of  other  insur- 
ance not  noted  on  the  policy  (which  fact  was  conceded)  the 
plaintiff  gave  evidence  that  at  the  time  the  application  was 
made  for  the  policy  Patterson  &  Son  were  informed  of  the 
existence  of  such  additional  insurance.     The  law  is  well  set- 
tled in  this  state  that  if  the  insurance  company  or  its  general 
agent  is  at  the  time  of  the  issue  of  the  policy  notified  of 
facts  which,  under  the  terms  of  the  policy,  would  render  it 
void  if  not  noted  on  the  policy,  the  company  cannot  avail 
itself  of  such  a  defense,  though  a  different  rule  prevails  as  to 
breaches  of  conditions  occurring  subsequent  to  the  issue  of  the 
policy.     (  Van  Schoiok  v.  Niagara  Fire  Ins.  Co.^  68  N.  Y. 
434 ;  Wood  v.  American  Fire  Insurance  Co.^  149  N.  Y.  382.) 
This  principle  the  learned  counsel  for  the  appellant  concedes, 
but  he  insists  in  the  first  place  that  the  evidence  was  insuf- 
ficient to  warrant  a  finding  by  the  jury  that  Patterson  &  Son 
were  the  agents  of  the  appellant.     Without  referring  to  the 
other  evidence  in  this  respect  it  is  a  sufficient  answer  to  this 
claim  to  say  that  on  the  policy  delivered  by  the  appellant  there 
was  written  in  two  places,  one  on  the  face  of  the  policy,  one 
on  its  back,  "  Patterson  tfe  Son,  Agents,"  and  it  is  conceded 
that  this  was  done  not  by  the  agents  but  by  the  officers  of  the 
company  in  its  office.     It  is  true  that  some  of  the  officers 
or  clerks  of  the  company  testified  that  it  was  the  habit  of 
the  company  whenever  an  application  was   presented   to   it 
through  brokers  to  so  write  the  name  of  the  brokers  as  agents 
on  the  policy,  and  that  it  was  not  intended  to  state  by  such 
indorsement  that  the  brokers  were  in  fact  the  agents  of  the 
company.      This  explanation,   however,   of  what   otherwise 
appeared  to  be  an  admission  that  Patterson  &  Son  were  the 
agents  of  the  defendant  was  not  conclusive;  it  presented  a 
question  of  fact  to  be  passed  on  by  the  jury.     In  addition  to 
this  the  insured  may  have  acted  on  the  faith  of  the  representa- 
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tioD.  Upon  receiving  the  policy  and  discovering  the  omission 
to  note  thereon  the  additional  insurance  it  may  have  relied 
upon  the  rule  of  law  that  the  omission  to  note  such  insurance 
did  not  vitiate  the  policy  if  Patterson  &  Son  were  the  agents  of 
the  appellant,  and,  therefore,  have  omitted  any  step  for  the  cor- 
rection of  the  policy.  It  appeared  that  the  policy  in  suit  was 
issued  from  the  general  office  in  Montreal  to  the  Pattersons, 
and  that  the  member  of  that  firm  who  obtained  it  was  not  the 
member  with  whom  the  plaintiff^s  assignor  had  dealt  and  to 
whom  it  had  told  of  the  other  insurance.  It  is  urged  that 
as  the  member  of  the  firm  who  obtained  the  policy  was 
ignorant  that  there  was  other  insurance  on  the  property, 
necessarily  there  could  be  no  constructive  notice  to  the  com- 
pany itself.  This  argument,  however,  overlooks  the  fact 
that  if  in  truth  Patterson  &  Son  were  the  general  agents 
of  the  appellant,  authorized  to  deliver  insurance  policies, 
or  were  held  out  by  the  defendant  as  such  agents  and  pos- 
sessing such  powers,  that  firm  could  as  far  as  persons  dealing 
with  it  under  its  real  or  apparent  authority  waive  the  condi- 
tion even  though  it  gave  no  notice  of  the  fact  to  the  company. 
Information  imparted  to  one  agent  of  a  company  in  dealing 
with  the  insured  may  be  imputed  to  the  company  and  to 
another  agent  participating  in  those  dealings,  though  in  fact 
the  second  agent  is  ignorant  of  the  information  imparted 
to  the  first.  {Berry  v.  AmeTncan  Central  Ins.  Co.y  132 
N.  Y.  49.)  The  plaintiffs  claim  should,  therefore,  have  been 
submitted  to  the  jury. 

It  is  strenuously  contended  by  the  appellant  that  the  mort- 
gagee was  not  a  necessary  or  proper  party  defendant  in  the 
action,  and  that  his  claim  was  properly  dismissed  by  the  trial 
court,  even  if  it  be  assumed  that  the  plaintiff  established  the 
validity  of  the  policy.  It  is  admitted  that  under  the  authority 
of  Wmne  v.  Niagara  Fire  Insurance  Company  (91  N.  Y. 
185)  a  joint  action  may  be  maintained  on  a  fire  insurance 
policy  by  mortgagor  and  mortgagee.  But  it  itf  urged  the 
case  is  not  an  authority  for  the  proposition  that  when  the 
mortgagee  refuses  to  join  as  plaintiff  he  can,  under  sections 
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446  and  448  of  the  Code  of  Civil  Procedure,  be  made  a  party 
defendant.  Section  448  provides  that  where  parties  are 
united  in  interest  they  must  join  as  plaintiffs,  and  if  any 
refuses  to  do  so  he  must  be  made  a  party  defendant.  As  I 
understand  it,  the  contention  of  the  appellant  is  that  either 
the  mortgagor  or  the  mortgagee  may  sue  separately  (I  sup- 
pose each  to  the  extent  of  his  own  interest  in  the  policy),  and 
that  neither  is  nor  can  be  affected  by  the  result  of  the  other's 
action,  and  that  hence  neither,  within  the  meaning  of  the  Code, 
has  any  interest  in  the  subject  of  the  action  brought  by  the 
other.  We  think  this  proposition  cannot  be  sustained. 
There  is  but  a  single  contract  between  the  parties  by  which 
one  party  is  indemniiied  against  loss  but  the  insurance  money 
is  to  be  paid  not  to  him,  but  to  his  appointee  for  his  benefit 
(Orosvenor  v.  Atlantic  Fire  Ins.  Co.^  17  N.  Y.  391.)  Under 
such  a  contract  the  interests  of  the  mortgagor  and  mortgagee  are 
not  separate  and  distinct,  but  the  interest  of  the  mortgagor  is 
co-extensive  with  the  whole  amount  payable  under  the  policy. 
He  is  interested  not  only  in  obtaining  the  surplus  above  the 
amount  necessary  to  discharge  the  mortgagee's  claim  but  in 
seeing  that  his  debt  to  the  mortgagee  or  the  lien  on  his  prop- 
erty held  by  the  mortgagee  is  satisfied  or  reduced  by  the  appli- 
cation of  the  insurance  moneys.  In  this  state  a  mortgagee 
to  whom,  by  the  policy,  the  loss  is  payable,  may  maintain  an 
action  in  his  own  name  and  recover  the  whole  amount  pay- 
able under  the  policy  ;  but  in  such  case  he  recovers  and  holds 
the  excess  above  his  own  claim  as  trustee  for  the  mortgagor. 
{Cone  V.  Niagara  Fi/re  Ins.  Co,^  60  K  Y.  619.)  But  it  does 
not  at  all  follow  that  the  mortgagor  could  sue  in  his  own  name 
on  the  policy  holding  the  whole  or  part  of  the  recovery  as 
trustee  for  the  mortgagee,  or  that  each  can  maintain  a  separate 
action  for  his  own  interest.  On  the  contrary,  the  right  of  the 
mortgagee  to  recover  the  entire  sum  payable  is  inconsistent 
with  the  right  of  the  mortgagor  to  maintain  a  separate  action 
for  his  part  of  the  loss.  If  the  interest  of  the  mortgagor 
extends,  as  we  have  seen,  to  the  whole  insurance  moneys,  he 
is  entitled  to  maintain  an  action  co-extensive  with  his  interest. 
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Granting  the  right  of  the  mortgagor  to  maintain  such  an 
action  it  is  clear  that  to  the  action  the  mortgagee  mast  be  a 
party,  for  payment  by  the  terms  of  the  policy  is  first  to  be 
made  to  him  to  the  extent  of  liis  interest.  This  was  so  held 
in  Ennis  v.  Harmony  Fire  Insurance  Cmnpany  (3  Bos- 
worth,  516)  nearly  half  a  centnry  ago.  The  case  has  never 
been  overruled  or  criticised  and  is  cited  by  this  court  as 
authority  in  Winne  v.  Niagara  Fire  Insurance  Company 
{supra).  If  the  mortgage  had  been  satisfied,  a  different  rule 
might  prevail  and  the  mortgagor  sne  in  his  own  name.  But 
while  the  mortgage  is  outstanding  the  mortgagee  is  a  necessary 
party  to  the  mortgagor's  action. 

These  views  also  dispose  of  the  claim  that  because  the 
defendants,  the  mortgagee  and  insurance  company,  are  non- 
residents and  the  contract  was  made  without  the  state,  oar 
courts  have  no  jurisdiction  over  the  mortgagee's  claim.  This 
position  might  be  well  founded  if  the  claims  of  the  mortgagor 
and  mortgagee  were  several  and  distinct.  But  as  the  mort- 
gagor's interest  pervades  the  whole  recovery  liis  right  to  main- 
tain an  action  in  the  courts  of  the  state  cannot  be  impaired  by 
the  non-residence  of  the  mortgagee. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
absolute  rendered  for  plaintiff  and  for  defendant  MacPherson 
on  the  stipulation,  with  costs. 

Gray,  O'Brien,  Bartlett,  Haioht,  Vann  and  Werner, 
JJ.,  concur. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Joseph  Canepi,  Jr.,  Appellant. 

1.  CRiMrs  — Assumption  That  Order  Overruling  Demurrer  to 
Indictment  Was  Entered  in  the  Minutes  —  Code  Cr.  Pro.  §  826. 
Although  the  minutes  upon  the  trial  of  an  indictment  for  a  felony  do  not 
contain  an  order  overruliag  a  demurrer  thereto,  as  required  by  section  826 
of  the  Code  of  Criminal  Procedure,  and  do  not  show  a  compliance  in  other 
respects  with  the  statute,  yet  where  all  of  its  requirements  appear  in  the 
judgment  roll  it  will  be  assumed  that  they  were  taken  from  the  minutes 
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as  kept  by  the  clerk  and,  therefore,  that  the  statute  was  complied  with  as 
to  the  entering  of  the  order  made  upon  the  hearing  of  the  demurrer. 

2.  Appeal  —  All  Intermediate  Orders  Reviewable  in  Criminal 
Cases.  Upon  an  appeal  from  the  judgment  of  conviction  all  of  the 
rulings  of  the  court  upon  intermediate  orders  or  proceedings  forming  a 
part  of  the  Judgment  roll  are  reviewable  by  the  Appellate  Division, 
including  the  order  in  question,  and  the  determinations  of  the  latter  court 
are  reviewable  by  the  Court  of  Appeals. 

3.  Appeal  —  When  Determination  op  Appellate  Division  Affirm- 
ing Judgment  of  Conviction  Mat  Be  Reviewed  by  Court  of  Appeals, 
Although  Notice  of  Appeal  Erroneously  Designates  the  Judg- 
ment AS  an  Order  —  What  Is  Brought  up  for  Review.  Where  the 
judgment  of  conviction  in  such  case  was  affirmed  by  the  Appellate  Divi- 
sion by  a  paper  which,  although  named  an  order,  is  in  form  a  judgment 
unanimously  affirming  the  judgment  of  conviction,  and  the  notice  of 
appeal  therefrom  to  the  Court  of  Appeals  refers  to  it  as  an  order,  but  the 
judgment  is  sufficiently  identified  from  the  date  and  reference  made 
thereto  in  the  notice  of  appeal,  such  defect  may  be  treated  as  a  clerical 
error  not  affecting  its  validity  as  an  appeal  from  the  judgment,  and, 
therefore,  the  question  whether  the  demurrer  to  the  indictment  was 
improperly  overruled  is  brought  up  for  review  in  the  Court  of  Appeals. 

People  V.  Canepi,  93  App.  Div.  379,  reversed. 

(Argued  April  19,  1905;  decided  May  3,  1905.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Coart  in  the  second  judicial  department,  entered 
April  15,  1904,  which  affirmed  a  judgment  of  the  Westchester 
County  Court,  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  poolselling. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  H,  Hunt  for  appellant.  The  demurrer  to  the  indict- 
ment interposed  by  the  defendant  should  have  been  sustained 
upon  the  ground  that  the  indictment  does  not  state  the  act  or 
acts  constituting  the  crime  and  because  it  fails  to  name  the 
person  to  whom  it  is  alleged  the  pools  were  sold,  or  that  the 
names  of  such  person  oi*  persons  were  to  the  grand  jury 
unknown.     {People  v.  CorhaliSy  178  N.  Y.  516.) 

J,  Addison  Young^  District  Attorney^  for  respondent. 
The  appeal  should  be  dismissed  as  unauthorized  because  the 
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defendant  has  appealed  from  the  order  of  the '  Appellate 
Division  instead  of  the  judgment  entered  upon  said  order,  no 
such  appeal  being  provided  for  by  the  Code  of  Criminal  Pro- 
cedure. (Code  Crim.  Pro.  §  519 ;  People  v.  IliUj  73  Hun, 
473 ;  Eighmy  v.  People,  78  N.  Y.  330.)  The  question  as  to 
the  sufficiency  of  the  indictment  in  the  case  at  bar  was  not 
before  the  Appellate  Division  and  is  not  before  the  Court  of 
Appeals  on  this  appeal.  (Code  Crim.  Pro.  §  517 ;  People  v. 
Trezza,  128  N.  Y.  529;  PeopU  v.  Priori,  163  N.  Y.  99; 
People  V.  Wiechers,  179  N.  Y.  464;  People  v.  Ledwon,  153 
N.  Y.  10 ;  PeopU  v.  Grossman,  168  K  Y.  47.) 

Haight,  J.  The  indictment  charged  the  defendant  with 
the  commission  of  a  felony  in  selling  pools  contrary  to  the  pro- 
visions of  section  351  of  tlie  Penal  Code.  The  defendant 
upon  being  arraigned  filed  a  demurrer  thereto  upon  various 
grounds,  among  which  it  was  alleged  that  the  indictment  did 
not  contain  a  plain  and  concise  statement  of  the  acts  consti- 
tuting the  crime.  Upon  the  trial  of  the  issue  so  formed  the 
demurrer  was  overruled,  and  thereupon  the  defendant  entered 
a  plea  of  not  guilty  and  the  trial  upon  the  indictment  took 
place,  resulting  in  the  judgment  which  it  is  sought  to  have 
reviewed  in  this  court.  It  is  now  conceded  by  the  learned 
district  attorney  that  the  indictment  in  this  case  was  substan- 
tially the  same  as  tliat  in  the  case  of  People  v.  Gorhalis 
(178  N.  Y.  516),  and  that  under  the  authority  of  that  case  the 
demurrer  should  have  been  sustained,  but  it  is  contended  that 
no  order  or  judgment  was  entered  upon  the  demurrer ;  that 
it  was  not  brought  up  for  review  in  the  Appellate  Division 
and  that  it  cannot  now  be  reviewed  by  this  court. 

The  Code  of  Criminal  Procedure,  section  326,  provides 
that  "  the  court  must  give  judgment  upon  the  demurrer  either 
allowing  or  disallowing  it,  and  an  order  to  that  effect  must  be 
entered  upon  the  minutes."  Our  attention  has  been  called  to 
no  provision  of  the  Code  requiring  any  other  order  to  be 
drawn  or  entered.  The  record  (contains  the  following,  immedi- 
ately after  the  demurrer  to  the  indictment :  "  The  court,  after 
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hearing  Mr.  Hunt  in  support  of  said  demurrer  and  J.  Addi- 
son Young,  Esq.,  District  Attorney,  in  opposition,  overruled 
the  said  demurrer."  Then  follows  the  plea  of  not  guilty,  and 
under  that  the  word  "  minutes,"  the  statement  that  the  clerk 
then  proceeded  to  draw  a  jury  for  the  trial  of  the  case,  giv- 
ing their  names,  etc.,  and  after  the  hearing  of  the  evidence 
and  the  summing  up  of  counsel  and  the  charge  of  the  court 
the  jury  found  a  verdict  of  guilty  as  charged.  It  must  be 
admitted  that  the  minutes  of  the  court,  which  the  clerk  is 
required  to  keep,  if  they  are  limited  to  that  which  succeeds 
or  follows  the  word  "minutes"  in  the  record,  are  inaccuiate 
and  do  not  show  a  compliance  with  the  statute.  They  do  not 
show  the  case  in  wliich  the  minutes  were  kept,  not  even  the 
name  of  the  person  that  was  placed  upon  trial,  his  plea  or  the 
sentence  that  was  imposed  upon  his  conviction ;  but  all  of 
these  requirements  appear  in  the  judgment  roll  before  us, 
and,  consequently,  we  think  we  may  assume  that  the  ruling 
upon  the  demurrer,  the  plea  of  not  guilty  following  the  same, 
and  the  sentence  imposed  by  the  court  were  all  taken  from 
the  minutes  of  the  court  as  kept  by  the  clerk.  If  so,  then 
the  provisions  of  section  .326,  to  the  eflFect  that  the  order  made 
upon  the  hearing  of  the  demurrer  must  be  entered  in  the 
minutes,  have  been  complied  with. 

Section  485  provides  that  when  judgment  upon  a  con- 
viction is  rendered  the  clerk  must  enter  the  same  upon  the 
minutes,  stating  briefly  the  offense  for  which  the  conviction 
was  had.  It  then  states  that  the  judgment  roll  shall  contain, 
among  other  things,  the  plea  of  demurrer.  Section  517  pro- 
vides that  "  an  appeal  to  the  Supreme  Court  may  be  taken 
by  the  defendant  from  the  judgment  on  a  conviction  after 
indictment  *  *  *  and  upon  the  appeal  any  actual  decision 
of  the  court  in  an  intermediate  order  or  proceeding  forming 
a  part  of  the  judgment  roll,  as  prescribed  by  section  485  may 
be  reviewed."  It  thus  appears  that  on  an  appeal  from  a 
judgment  all  of  the  rulings  of  the  court  upon  intermediate 
orders  or  proceedings  forming  a  part  of  the  judgment  roll 
are  brought  up  for  review  in  the  Appellate  Division.  It  fol- 
26 
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lows  that,  inasmuch  as  the  ruling  made  upon  the  demurrer 
is  required  to  be  entered  in  the  minutes,  and  that  the  proceed- 
ings become  a  part  of  the  judgment  roll,  such  determination 
was  properly  before  the  Appellate  Division  for  review.  In 
this  connection  it  may  be  observed  that  the  practice  in 
reviewing  intermediate  orders  in  criminal  cases  differs  from 
that  provided  in  civil  cases,  in  the  particular  that  in  such 
cases  the  Code  of  Civil  Procedure  expressly  requires  notice 
to  be  given  in  the  notice  of  appeal  from  a  judgment  of  the 
intermediate  order  or  orders  that  are  sought  to  be  reviewed. 
Under  the  provisions  of  section  518  an  appeal  may  be  taken 
by  the  People  from  a  judgment  for  the  defendant  on  a 
demurrer  to  the  indictment,  but  no  provision  is  there  found 
giving  the  defendant  tlie  right  to  appeal  from  the  determina- 
tion of  a  demnri*er  against  him,  and,  manifestly,  for  the 
reason  that  his  right  to  review  such  determination  is  provided 
for  by  the  review  from  the  judgment  of  conviction  contained 
in  the  preceding  section.  Under  the  provisions  of  the  next 
section  an  appeal  may  be  taken  to  the  Court  of  Appeals  from 
a  judgment  or  order  of  the  Appellate  Division  affirming  or 
reversing  a  judgment  of  conviction,  upon  which  appeal  the 
actual  determinations  of  the  Appellate  Division  are  brought 
up  for  review,  and  the  Court  of  Appeals  may  reverse,  affirm 
or  modify  the  judgment  as  may  be  necessary  or  proper. 

Upon  the  conclusion  of  the  trial  the  jury  returned  a  verdict 
of  guilty.  Thereupon  the  defendant  moved  for  a  new  trial 
upon  the  evidence.  This  motion  was  denied  and  then  the 
defendant  was  sentenced  to  pay  a  Kne  of  $1,250  or  to  stand 
committed  to  the  Kings  County  Penitentiary  for  a  term  not 
exceeding  one  year.  This  sentence  as  entered  in  the  minutes 
of  the  court  became  the  judgment  of  conviction  from  which 
the  appeal  to  the  Appellate  Division  was  taken.  It  will  1>e 
observed  tliat  the  judgment  is  defective  in  that  it  does  not 
show  that  the  clerk  asked  tlie  defendant  as  to  whether  he  liad 
any  legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him  as  required  by  section  480  of  the  Code 
and  that  it  does  not  contain  a  brief  statement  of  the  offense 
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for  which  the  conviction  was  had,  as  required  by  section  485. 
The  judgment,  however,  was  affirmed  by  the  Appellate 
Division,  upon  which  a  paper,  which  is  named  an  order,  was 
entered,  but  which  is  in  form  a  judgment,  unanimously 
affirming  the  judgment  of  conviction,  bearing  date  the  15th 
day  of  April,  1904.  From  this  order,  so  called,  the  defendant 
appeals  to  the  Court  of  Appeals,  referring  to  it  as  the  order, 
instead  of  a  judgment,  bearing  date  of  April  15, 1904.  Under 
the  provisions  of  the  Code  to  which  we  have  called  attention 
the  appeal  to  this  court  should  have  been  from  the  judgment 
of  affirmance,  but  we  think  the  order  referred  to  was  in  fact 
a  judgment  and  that  it  is  sufficiently  identified  from  the  date 
and  reference  made  thereto  in  the  notice  of  appeal  and  that 
the  defect  appearing  in  such  notice  may  be  treated  as  a  clerical 
error  and  not  affecting  its  validity  as  an  appeal  from  the  judg- 
ment. If  so,  the  question  raised  by  the  appellant  to  the  effect 
that  the  demurrer  to  the  indictment  was  improperly  overruled, 
is  brought  up  for  review  in  this  court  and  it  follows  that  the 
judgment  should,  for  that  reason,  be  rev^ersed  upon  the 
authority  of  Peopls  v.  Corbalia  {supra), 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  reversed  and  the  demurrer  to  the 
indictment  sustained. 


The  People  of  the  State  of  Xew  York  ex  rel.  William 
Halev,  Appellant,  v.  Daniel  W.  Cahill,  as  President  of 
the  Common  Council  of  the  City  of  Watertown,  et  al., 
Respondents. 

Tax — Exemption  op  Volunteer  Firemen  in  City  op  Watertown 
Relates  to  Municipal,  Not  to  County  and  State  Taxation.  When 
the  legislature,  in  dealing  with  the  matter  of  municipal  exemptions  in  a 
private  statute  relating  to  the  subject  of  relief  from  assessments  as  a 
reward  for  services  rendered,  uses  only  general  language,  an  intent  to 
embrace  county  and  state  taxation  will  not  be  presumed.  The  statutory 
exemption,  therefore,  *'  from  taxation  to  the  amount  of  five  hundred  dol- 
lars assessment,"  accorded  to  volunteer  firemen  of  the  village  and  after^ 
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wards  city  of  Watertown  who  have  completed  a  specified  term  of  service, 
relates  to  a  local  exemption  and  refers  to  municipal,  not  to  county  and 
state  assessments.    The  statutes  involved  collated  and  discussed. 
PiBople  ex  rel.  Haley  v.  CdfUll,  102  App.  Div.  630,  affirmed. 

(Argued  April  11,  1905;  decided  May  80,  1905.) 

Appeal  from  ah  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fonrtli  judicial  department,  entered 
March  13,  1905,  which  dismissed  a  writ  of  certiorari  and  con- 
firmed the  proceedings  of  the  common  council  of  the  city  of 
Watertown  and  the  board  of  supervisors  of  JeflFerson  county 
in  refusing  to  allow  relator  a  fireman's  exemption  from  pay- 
ment of  state  and  county  taxes. 

The  following  statutes  are  involved  :  Laws  of  1831  (chap- 
ter 291,  page  366),  entitled  "  An  act  to  consolidate  and  amend 
the  charter  of  the  village  of  Watertown."  Section  thirteen 
provides :  "  The  firemen  and  hook  and  ladder  men  shall  be 
exempt  from  service  on  juries  in  courts  of  record  and  in  the 
militia,  except  in  case  of  war,  invasion  or  insurrection." 

Laws  of  1850  (chapter  322,  page  688),  entitled  "  An  act  to 
incorporate  the  fire  department  of  the  village  of  Watertown." 
Section  one  constitutes  the  tire  department  of  the  village  into 
a  body  politic  and  corporate  under  the  name  "  the  fire  depart- 
ment of  the  village  of  Watertown." 

Laws  of  1859  (chapter  330,  page  758),  entitled  "An  act  to 
amend  an  act  entitled  '  An  act  to  incorporate  the  fire  depart- 
ment of  the  village  of  Watertown,'  passed  April  tenth,  eighteen 
hundred  and  fifty."  This  act  added  to  the  law  of  1850  sec- 
tions nine,  ten,  eleven,  twelve  and  thirteen.  Section  ten  pro- 
vides: "  The  present  members  of  the  fire  department  of  the 
village  of  Watertown,  and  all  persons  who  shall  hereafter 
become  members  of  said  department,  while  in  actual  service 
shall  be  exempt  from  poll  tax."  Section  eleven  provides: 
"  Tlie  real  and  personal  estate,  owned,  held  or  possessed  by 
said  department,  shall  be  exempt  from  taxation." 

Laws  of  1861  (chapter  135,  page  254),  entitled  "  An  act  to 
amend  an  act  entitled  'An  act  to  incorporate  the  fire  depart- 
ment of  the  village  of  Watertown,'  passed  April  ten,  eighteen 
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hundred  and  fifty,  and  an  act  amendatory  thereto,  passed 
April  fourteentli,  eighteen  hundred  and  fifty-nine."  Section 
ten  reads :  "  The  members  of  the  fire  department  of  the  vil- 
lage of  Watertovvn,  while  in  actual  service,  and  all  persons 
wlio  shall  hereafter  complete  a  service  of  five  years  or  over 
in  said  department,  shall  be  exempt  from  taxation  to  the 
amount  of  five  hundred  dollars  assessment,  and  from  poll  tax, 
in  addition  to  the  exemptions  now  enumerated  by  law." 

Laws  of  1869  (chapter  714:,  vol.  2,  page  1684),  entitled 
"  An  act  to  incorporate  the  city  of  Watertown."  Title  VIII, 
section  six  (page  1726),  reads  as  follows :  "  The  name  and 
style  of  '  the  fire  department  of  the  village  of  Watertown ' 
is  hereby  changed  to  '  the  fire  department  of  the  city  of 
Watertown,'  and  the  several  acts  in  relation  to  the  said  fire 
department  are  hereby  modified  by  substituting  *  the  common 
council  of  the  city  of  Watertown  '  for  *  the  board  of  trustees 
of  the  village  of  Watertown,'  and  '  the  mayor  of  the  city  of 
Watertown '  for  *  the  president  of  the  board  of  trustees,'  and 
so  forth,  in  all  respects  adapting  the  provisions  of  such  acts 
to  the  provisions  of  this  act  without  substantially  changing 
the  powej-8,  rights,  duties  and  privileges  of  the  said  fire 
department." 

Laws  of  189G  (chapter  908)  is  an  act  which  for  brevity  is 
called  the  "  Tax  Law."  In  section  four  are  set  forth  at  great 
length  the  property  exempt  from  taxation,  and  subdivision 
eight  reads  :  "  Ileal  property  of  an  incorporated  association  of 
present  or  former  volunteer  firemen  actually  and  exclusively 
used  and  occupied  by  such  corporation  and  not  exceeding  in 
value  fifteen  thousand  doUarn." 

Laws  of  1S1)7  (chapter  760,  vol.  2,  page  1028),  entitled 
*'  An  act  to  revise  the  charter  of  the  city  of  Watertown." 
Under  this  revision  of  the  charter  the  city  of  Watertown  was 
authorized  to  organize  a  paid  fire  department.  At  page  1127 
(§  314)  it  is  provided  :  That  *'  from  and  after  the  organization 
of  the  paid  fire  department  provided  for  in  this  act,  and  upon 
notice  from  the  board  of  public  safety  to  the  fire  department 
of  the  city  of  Watertown  to  such  effect,  filed  with  the  secre- 


406  People  ex  rel.  Halet  v.  Cahill.  [May, 

Statement  of  case.  [Vol.  181. 

tary  of  the  volunteer  fire  department,  the  members  of  the 
present  volunteer  fire  department  of  the  city  shall  be  under 
no  obligations  to  attend  to  the  extinguishment  of  fires  in  said 
city  and  their  duties  as  active  firemen  shall  cease."  Section 
315  reads  as  follows :  "  From  and  after  the  date  of  the  filing 
of  such  notice  with  the  secretary  of  the  volunteer  fire  depart- 
ment by  the  board  of  public  safety,  all  exemptions  from  taxa- 
tion now  allowed  to  members  of  the  fire  department  shall 
cease,  excepting  as  herein  provided  ;  all  exempt  firemen  now 
entitled  to  exemption  from  taxation  shall  continue  to  be 
entitled  to  such  exemption,  as  is  now  provided  by  law,  and 
the  active  members  of  the  volunteer  fire  department  who 
shall  have  joined  the  department  prior  to  the  passage  of  this 
act,  shall  be  exempt  as  follows  :  Those  who  have  completed  a 
service  of  four  years  and  the  greater  fractional  part  of  the 
fifth  year,  shall  be  exempt  from  taxation  to  the  amount  of 
five  hundred  dollars  assessment ;  those  who  have  been  in  the 
service  for  three  years  and  the  greater  fractional  part  of  the 
fourth  year,  four  hundred  dollars;  those  who  have  been  in 
the  service  for  two  years  and  the  greater  fractional  part  of  the 
third  year,  three  hundred  dollars ;  those  who  have  been  in  the 
service  for  one  year  and  the  greater  fractional  part  of  the 
second  year,  two  hundred  dollars ;  those  who  hav^e  been  in  the 
service  for  the  greater  fractional  part  of  one  year,  one  hun- 
dred dollars." 

J?.  C,  Emerson  and  Henry  Purcell  for  appellant.  The 
relator  was  entitled  to  an  exemption  of  $500  assessment  from 
the  payment  of  state  and  county  taxes.  {Genet  v.  City  of 
Brooklyn,  99  N.  Y.  297,  307 ;  People  v.  Camrs,,  142  N.  Y.  348  ; 
Van  DemnUr  v.  Long  Island  City,  139  X.  Y.  133;  L.  1887, 
ch.  414,  §  132 ;  L.  1879,  ch.  250 ;  Johnson  Home  v.  VU.  of 
Seneca  Fall%  37  App.  Div.  147;  People  v.  Bd.  of  Assessors^ 
141  N.  Y.  47G;  McKc7ina  v,  Edmmidstone,  91  K  Y.  231; 
PeopU  V.  Palmer,  52  X.  Y.  84  ;  Parl'cr  v.  Z,  C  cfe  N.  R,  R. 
Co.,  165  X.  Y.  274 ;  People  v.  Bd.  of  Canvasers,  143  N.  Y.  84  ; 
People  V.  Kiwx,  ir>6  X.  Y.  444.)     Section  2  of  chapter  135 
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of  the  Laws  of  1861,  cannot  be  limited  by  construction  and 
restricted  to  municipal  taxation  alone.  {Johnson  v.  JI,  li. 
JR.  li.  Co,y  49  N.  Y.  455;  Mangan  v.   City  of  Brooklyn^ 

98  N.  Y.  585 ;  PeopU  v.  WemjyU,  115  N.  Y.  307 ;  BenUm 
V.  Wickwire,  54  N.  Y.  226 ;  F.  Bank  v.  IlaU,  59  N.  Y. 
53;  MaUer  of  O'Neil,  91  N.  Y.  520;  Engel  v.  Fischer, 
102  N.  Y.  400  ;  Matter  of  Miller,  110  N.  Y.  222 ;  Schoon- 
viaker  v.  Hoyt,  148  N.  Y.  431 ;  Matter  of  Huntington,  168 
N.  Y.  410.)  The  action  of  the  board  of  supervisors  and  of 
the  town  and  city  authorities  from  1861  down  to  1903  operated 
as  a  practical  construction  of  the  act  of  1861  and  establishes 
that  the  exemption  declared  in  the  statute  applies  to  state 
and  county  taxes.  (4  Bacon's  Abr.  653  ;  4  Coke's  Inst.  75 ; 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528 ;  Troup  v. 
Haight,  Hopk.  Ch.  267;  Purdy  v.  People,  4  Hill,  384; 
McKenna  v.  Deianey,  5  Cranch,  22  ;  Fo^'t  v.  Burch,  6  Barb. 
73 ;  Dubois  v.  Brown,  1  Dem.  324 ;  Fasten  v.  PiokersgiU, 
55  N.  Y.  310 ;  Powers  v.  Village  of  Athens,  26  Hun,  287, 

99  N.  Y.  592 ;  Mayor  v.  Starin,  106  N.  Y.  2 ;  Smith  v.  City 
ofBvfalo,  90  Hnn,  118.) 

Flon  R.  Brown  and  Francis  M.  Hugo  for  Board  of 
Supervisors  of  Jefferson  County,  respondent.  The  relator  is 
not  entitled  to  an  exemption  on  $500  from  taxation  for  state 
and  county  purposes  on  a  fair  construction  of  section  2  of 
chapter  135,  Laws  of  1861.  {Mayor  of  Troy  v.  Mutual 
Bank,  20  N.  Y.  387 ;  Am,  Trans,  Co,  v.  City  of  Buffalo, 
23  Barb.  272;.  20  N.  Y.  388;  People  ex  rel.  v.  WiUis, 
133  N.  Y.  383 ;  Johnson  Home  v.  Village  of  Seneca  Falls, 
37  App.  Div.  147  ;  Cooley  on  Taxn.  [2d  ed.]  303-307  ;  Desty 
on  Taxn.  132-136  ;  People  v.  Co?nrs.  of  Taxes,  76  N.  Y.  64 ; 
People  V.  Cojnr.  of  Taxes,  95  N.  Y.  554 ;  People  v.  Peck, 
157  N.  Y.  51 ;  People  v.  Neff,  34  App.  Div.  83  ;  PeopU  v. 
Davenport,  91  N,  Y.  574.)  If  an  exemption  from  state  and 
county  taxes  was  originally  intended,  such  exemption  was 
repealed  by  chapter  9  of  Laws  of  1896,  known  as  the  Tax 
Law.     {Matter  of  Huntington,  168  N.  Y.  399  ;  Pratt  Insti- 
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tute  v.  City  of  New  Yor\  99  App.  Div.  525  ;  Cooley  on 
Const.  Lim.  [7th  ed.]  396,  note ;  Z.  TT.  Co.  v.  CUrh,  143 
U.  S.  1 ;  Tomlinaon  v.  Jessup^  15  Wall.  454 ;  C  S.  Bank 
V.  OwenshorOj  173  U.  S.  636 ;  People  ex  rel,  v.  Cuinmmgay 
166  N.  Y.  110.)  The  fact  that  the  board  of  supervisors 
from  1861  to  1903  has  suffered  the  relator  and  his  associates 
to  enjoy  exemption  from  state  and  county  taxes,  is  not  sucli 
a  practical  construction  of  the  statute  as  to  influence  the  court 
to  continue  a  manifestly  illegal  and  inequitable  preference. 
{May or y  etc.j  v,  Starin,  106  N.  Y.  1.)  Section  4,  chapter  908 
of  the  Laws  of  1896,  known  as  the  Tax  Law,  is  a  general 
statute  enumerating  the  only  property  exempt  from  taxation 
for  state  purposes,  and  it  is  not  modified  or  controlled  by 
section  315,  chapter  760  of  the  Laws  of  1897,  a  purely  local 
statute  which  confers  a  new  charter  upon  the  city  of  Water- 
town  and  regulates  its  tire  department.  (Johnson  Uonie  v. 
YiL  of  Seneca  Falls,  37  App.  Div.  151.) 

John  B.  Muzzy  for  Common  Council  of  City  of  Watertown, 
respondent.  The  relator  is  not  entitled  to  exemption  from 
state  and  county  taxes  upon  an  assessment  of  $500.  The 
exemption  applies  only  to  municipal  taxation.  {People  ex  rel. 
V.  Coleman,  135  N.  Y.  231 ;  People  ex  rel  v.  WiUls,  133 
N.  Y.  383 ;  County  of  Jefferson  v.  City  of  Waterto\cn,  98 
App.  Div.  494 ;  People  v.  Coinrs.  of  Taxes,  76  N.  Y.  64 ; 
People  V.  Comrs.  of  Taxes,  95  N.  Y.  554 ;  People  v.  Peck, 
157  >T.  Y.  51 ;  People  v.  Davenport,  91  N.  Y.  574 ;  Mayor, 
etc.,  V.  Mutual  Bank,  20  N.  Y.  387.)  It  was  the  duty  of  the 
common  council  to  levy  and  collect  the  amount  certified  to  it 
by  the  board  of  supervisors  for  state  and  county  purposes 
upon  the  property  determined  by  said  board  to  be  liable 
therefor.     (L.  1897,  ch.  760,  §§  175,  176.) 

Bartlett,  J.  The  narrow  question  is  presented  under  this 
legislation  as  to  whether  the  volunteer  firemen  of  the  village 
and  afterwards  city  of  Watertown  are  entitled  to  exemption 
from  county  and  state  taxes  in  the  amount  of  five  hundred 
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dollars  assessment,  or  whether  the  assessment  is  limited  to 
municipal  taxation. 

On  behalf  of  the  relator  it  is  argued  that  the  proper  con- 
struction of  the  exemption  from  taxation  to  the  amount  of  five 
hundred  dollars  assessment  relates,  not  only  to  municipal  but  to 
county  and  state  taxation,  and  that  practical  construction  has 
been  given  the  statute  to  that  effect  for  many  yeai-s  prior  to 
the  year  1903. 

On  behalf  of  the  common  council  of  the  city  of  Watertown 
and  the  board  of  supervisors  of  Jefferson  county  it  is  insisted 
that  the  county  of  Jefferson  and  the  state  of  New  York  are 
in  no  way  benefited  by  the  services  of  the  volunteer  fire  depart- 
ment of  the  city  of  Watertown,  and  that  the  intention  of  the 
legislature  in  providing  that  a  person  who  had  completed  a 
service  of  five  years  or  over  in  the  department  should  be 
"  exempt  from  taxation  to  the  amount  of  five  hundred  dollars 
assessment,"  must  be  deemed  to  have  related  to  a  local  exemp- 
tion, and  to  have  referred  to  the  assessment  in  the  village  or 
city  of  Watertown  for  local  purposes.  It  is  further  argued 
that  if  the  legislature  intended  to  make  this  exemption  from 
taxation  geneml  as  to  the  county  and  state  assessments,  it 
would  have  expressed  it  in  language  clear  and  unmistakable. 

As  to  the  argument  of  practical  construction,  it  is  pointed 
out  that  for  a  number  of  years  last  past  and  more  particularly 
since  March  10,  1903,  the  board  of  supervisors  of  the  county 
of  Jefferson  has,  at  the  different  sessions  since  that  time,  raised 
the  question  as  to  the  right  to  deduct  the  claimed  exemption 
of  five  hundred  dollars  as  against  the  payment  of  state  and 
county  taxes,  and  the  matter  has  been  repeatedly  brought  up 
at  different  times  before  the  board  during  that  period.  It 
further  appears  that  at  a  session  of  the  board  held  in  Novem- 
ber, 1903,  a  resolution  was  passed  referring  the  question  of 
law  involved  to  the  attorney-general  of  the  state,  who 
decided  that  exemption  should  not  be  taken  into  account  in 
determining  proportion  of  the  state  and  county  taxes.  In 
November,  1904,  proceedings  were  had  in  the  board  that 
resulted  in  a  submitted  case  under  section  1279  of  the  Code 
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of  Civil  Procedure,  in  which  tlie  county  of  Jefferson  was 
plaintiff  and  the  city  of  Watertown  and  Rol)ert  J.  Hale,  as 
chief  engineer  and  preaident  of  the  Watertown  Volunteer 
Exempt  Fire  Department,  were  defendants.  In  this  submitted 
case  a  recovery  was  sought  on  behalf  of  the  county  against 
the  city  of  Watertown  for  the  amount  of  the  taxes  which 
would  have  been  paid  to  the  county  for  the  preceding  six 
years  except  for  the  allowance  of  the  alleged  erroneous 
exemptions  amounting  to  $4,061.91. 

The  learned  Appellate  Division  in  the  fourth  department 
held  that  the  exemptions  only  related  to  the  taxes  levied  for 
municipal  purposes,  but  refused  to  order  judgment  against 
the  city  of  Watertown  in  favor  of  the  county  of  Jefferson,  as 
was  stipulated  in  the  submission.  The  opinion  states  in  this 
regard  {County  of  Jefferson  v.  City  of  Watertown^  98  A  pp. 
Div.  494,  498)  as  follows :  "  The  stipulation  does  not  alter  the 
facts,  and  in  any  event,  as  it  is  palpable  that  the  plaintiff  is 
not  entitled  to  judgment  against  the  city,  we  are  not  disposed 
to  award  it.  Judgment  should,  therefore,  be  rendered  on  the 
submission  in  favor  of  the  defendant,  but  without  costs." 

No  opinion  was  handed  down  by  the  Appellate  Division  in 
the  case  at  bar,  but  it  appears  by  affidavit  that  the  opinion 
in  the  submitted  case  by  Mr.  Justice  Spring  was  adopted  and 
is  printed  in  this  record. 

Referring,  briefly,  to  the  exemptions  allowed  by  the  legis- 
lature, we  find  that  under  the  law  of  1831  {sfuprd)  the  exemption 
was  from  service  on  juries  in  courts  of  record  and  in  the 
militia,  with  an  exception  not  important  here.  This  language 
relates  to  jury  and  military  duty  that  tlie  fireman  owed  in 
common  with  other  citizens  residing  in  the  municipality,  and 
by  reason  of  his  rendering  to  his  fellow-citizens  protection 
from  fire  by  night  and  day  he  was  absolved  from  these  addi- 
tional civil  burdens. 

The  law  of  1859  {supra)  provided  an  exemption  from  poll 
tax ;  here  we  have  a  release  from  a  further  local  burden  ;  also 
releasing  all  real  and  personal  property  of  fire  department 
from  taxation. 
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In  tlie  act  of  1861  (sup7'a)  there  is  an  exemption  from  tax- 
ation to  the  amount  of  five  hundred  dollars  assessment  and 
from  poll  tax.  The  drafter  of  this  statute  was  evidently 
unaware  of  the  provisions  of  the  act  of  1859,  as  exemption 
from  poll  tax  was  there  allowed.  It  is,  however,  evident  that 
in  treating  this  statute  the  writer  had  in  mind  release  from 
local  obligations  ;  and  it  seems  a  strained  and  unnatural  con- 
struction that  seeks  to  impose  a  burden  upon  the  taxpayers  of 
the  county  of  JeflFerson,  and  more  particularly  the  state  of 
New  York,  in  providing  a  suitable  reward  for  the  firemen 
who  were  engaged  in  protecting  the  property  of  the  residents 
of  the  city  of  Watertown. 

In  the  act  of  1869  (supra)  creating  Watertown  as  an  incor- 
porated city  we  find  no  change  in  legislative  intention,  but  a 
general  provision  at  the  close  of  the  section  we  have  already 
quoted,  turning  the  village  fire  department  into  a  city  fire 
department,  "without  substantially  changing  the  powers, 
rights,  duties  and  privileges  of  the  said  fire  department." 

In  the  General  Tax  Law  (Laws  of  1896,  chapter  908),  sec- 
tion four  indicates  the  property  exempt  from  taxation  thrcfugh- 
out  the  state,  and  in  subdivision  eight  thereof  it  is  provided 
that  the  real  property  of  an  incorporated  association  of  pres- 
ent or  former  volunteer  firemen,  actually  and  exclusively 
used  and  occupied  by  such  corporation  and  not  exceeding  in 
value  fifteen  thousand  dollars,  shall  be  exempt  from  taxation. 

Here  is  a  general  provision  of  the  Tax  Law  which  limits 
exemption  of  real  property  of  an  incorpomted  association  of 
present  or  former  volunteer  firemen  to  fifteen  thousand  dol- 
lars in  value,  while  the  local  act  of  1859  {8iipra\  relating  to 
Watertown,  exempted  the  real  and  personal  estate  of  the  fire 
department  without  limitation  as  to  value. 

If  it  were  a  material  question  as  to  the  effect  the  Tax  Law 
has  upon  the  exemption  of  volunteer  firemen  from  taxation 
in  the  city  of  Watertown  this  provision  might  form  the  basis 
of  an  argument  as  to  what  extent  former  exemptions  sur- 
vived, but  in  the  view  we  take  no  such  question  is  presented. 

The  act  of  1897  (supra)  is  a  revision  of  the  charter  of  the 
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city  of  Watertown,  and  provides  in  section  315  that  all  exemp- 
tions now  allowed  to  members  of  the  fire  department  shall 
cease  except  as  herein  provided.  It  then  goes  on  to  enact 
that  all  exempt  firemen  now  entitled  to  exemptiom  from  taxa- 
tion shall  continue  to  be  entitled  to  such  exemption  as  is  now 
provided  by  law  ;  and  as  to  the  active  members  of  the  volun- 
teer fire  department  who  joined  prior  to  the  passage  of  this 
act,  they  are  entitled  to  exemption  according  to  a  certain 
scale,  based  on  time  of  service,  as  appears  by  the  section 
already  quoted  above.  As  to  the  exempt  firemen  of  the  city 
of  Watertown  who  were  entitled  to  exemption  at  the  time 
this  I'evised  charter  was  enacted,  they  stand  upon  the  exemp- 
tions in  the  statutes  to  which  reference  has  already  been  made, 
and  if  there  are  any  active  members  of  the  volunteer  fire 
department  who  joined  the  same  prior  to  the  passage  of  this 
act  tliey  are  subject  to  the  graded  exemptions. 

It  is  argued  that  this  last  expression  of  the  legislative  will 
in  the  act  of  1897  discloses  the  intention  of  the  lawmakers  to 
extend  the  five  hundred  dollars  assessment  to  county  and  state 
taxation.  We  are  unable  to  find  anything  in  this  last  enact- 
ment, or  in  any  of  the  acts  that  have  preceded  it,  to  justify 
such  a  conclusion.  We  are  of  opinion,  as  already  stated,  that 
the  general  language  employed  in  all  of  these  acts  indicates 
an  intention  on  the  paii:  of  the  legislature  to  confine  the 
exemption  and  assessment  to  municipal  taxation,  that  being 
the  subject  with  which  it  was  dealing. 

The  system  of  taxation  for  municipal  purposes  is  distinct 
and  independent  of  that  for  county  or  state  purposes.  ( J/ayar, 
etc.,  of  Troy  v.  Mutual  Bank,  20  X.  Y.  387.)  Chief  Judge 
Johnson,  writing  in  this  case,  referred  to  the  decision  in 
American  Transportation  Co,  v.  City  of  Buffalo^  reported 
in  foot  note  to  his  opinion,  saying :  "  It  was  held  in  the  case 
alluded  to,  that  the  two  systems  of  taxation,  the  one  for 
municipal  purposes  and  the  other  for  county  and  state  pur- 
poses, are  distinct  and  independent ;  that  the  latter  species  of 
taxation  forms  the  subject  of  the  general  provisions  of  the 
Revised  Statutes  relating  to  taxes,  and  that  municipal  taxation 
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is  governed  by  the  rules  prescribed  in  the  Revised  Statutes, 
and  the  laws  amendatory  thereof,  only  so  far  as  by  the  pro- 
visions of  the  laws  imposing  and  regulating  municipal  taxa- 
tion, they  are  either  expressly  or  impliedly  adopted."  It  was 
further  held  that  the  right  of  commutation  given  to  certain 
corporations  by  chapter  664  of  the  Laws  of  1863  extended 
only  to  taxes  levied  by  the  boards  of  supervisors,  notwithstand- 
ing  the  general  language  of  the  statute  and  strenuous  argu- 
ment to  the  contrary.  There  was  in  this  statute  language 
which  it  was  argued  entitled  them  to  exemption  from  general 
taxation.  The  act  cited  is  entitled  "An  act  to  amend  the 
fourth  title  of  the  thirteenth  chapter  of  tlie  first  part  of  the 
Revised  Statutes,  entitled  Regulations  concerning  the  assess- 
ment of  taxes  on  incorporated  companies,  and  the  comnmta- 
tion  or  collection  thereof."  A  portion  of  the  first  section  of 
this  act  refers  to  the  mode  of  making  out  the  tax  list,  which  is 
immaterial  at  this  time.  It  then  proceeds  to  amend  section 
nine  of  the  Revised  Statutes,  in  the  chapter  and  part  referred 
to,  as  follows :  "  If  the  president  or  other  proper  oflicer  of  any 
incorporated  company  named  in  the  assessment  roll  shall  show 
to  the  satisfaction  of  the  board  of  supervisors,  at  their  annual 
meeting,  within  two  days  from  the  commencement  thereof, 
by  the  affidavit  of  such  officer,  to  be  filed  with  the  clerk  of 
the  board,  that  such  company  has  not  been,  during  the  preced- 
ing year,  in  the  receipt  of  net  annual  profits  or  clear  income 
equal  to  five  per  cent  on  the  capital  stock  of  any  such  com- 
pany paid  in  or  secured  to  be  paid  in,  after  deducting  from 
the  amount  of  their  capital  stock  the  assessed  valae  of  their 
real  estate,  such  company  shall  be  entitled  to  commute /or 
their  taxes  on  such  capital  stock  by  paying  directly  to  the 
treasurer  of  the  county  in  which  the  business  of  such  com- 
pany is  transacted,  etc.     *     *     * " 

The  situation  presented  in  this  case  is  similar  in  principle 
although  the  facts  are  different.  The  inquiry  is  whether  the 
legislature,  when  dealing  with  the  matter  of  municipal  exemp- 
tions in  a  private  statute  relating  to  the  subject  of  relief  from 
assessments  as  a  reward  for  services  rendered,  intends,  when 
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using  only  general  language,  to  embrace  county  and  state  tax- 
ation. If  this  be  the  true  construction,  then  every  village 
and  city  in  this  state  would  be  entitled  to  demand  of  the 
legislature  an  act  imposing  upon  the  various  counties  and  the 
state  itself  the  burden  of  rewarding  its  local  fire  department 
by  general  assessment  exemptions. 

It  is  a  well-recognized  principle  that  the  general  policy  of 
this  state  in  regard  to  taxation  is  to  tax  all  property  which  is 
within  it  and  which  receives  protection  from  its  laws  and 
their  enforcement.  {People  ex  rd.  Young  v.  Willisy  133 
N.  Y.  383.) 

In  People  ex  rel,  Manh,  F.  Ins,  Co.  v.  Commissioners  of 
Taxes  (76  N.  Y.  64, 73)  it  was  said  by  Church,  Ch.  J. :  "  True 
the  legislature  has  the  right  to  determine  what  may  be  and 
what  may  not  be  taxed  of  the  property  of  these  corporations, 
but  exemptions  are  not  favored  and  cannot  be  established  by 
doubtful  implication.  Taxation  is  the  rule  and  exemption  is 
the  exception,  and  must  be  clearly  established." 

In  People  ex  rel.  Twenty-third  St  H.  R.  Co,  v.  Commis- 
sioners of  Taxes  of  N,  Y,  (95  ]Sf.  Y.  554,  556)  Judge  Earl 
said :  "  It  is  the  general  purpose  of  the  statutes  relating  to 
assessment  and  taxation,  to  secure  an  assessment  upon  all 
property,  real  and  personal,  at  its  actual  value,  and  they  must 
be  construed  and  enforced  with  this  purpose  constantly  in 
view.  An  intent  to  exempt  any  property,  or  any  portion  of 
the  value  of  any  property,  from  taxation  must  not  be  pre- 
sumed, but  must  be  found  plainly  expressed  in  the  statute." 

This  principle  applied  to  the  case  at  bar  leads  to  the  con- 
clusion that  the  legislature  in  providing  for  exemption  from 
assessment  in  a  certain  amount  as  a  reward  for  services  ren- 
dered by  the  volunteer  firemen  of  the  municipality  of  Water- 
town,  had  in  contemplation  municipal  taxation  when  it 
employed  general  language,  and  that  we  are  not  at  liberty  to 
hold  otherwise  in  the  absence  of  a  provision  authorizing  it  in 
express  terms. 

It  is  argued  on  behalf  of  the  relator  that  the  case  of  People 
ex  rel.  Pratt  Institute  v.  Assessors  of  BrooJdyn  (141  N.  Y. 
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476)  is  on  all  fours  with  this  case,  and  must  compel  a  decision 
in  his  favor  unless  we  are  prepared  to  overrule  it.  That  case 
is  clearly  distinguishable  from  the  one  before  us.  The  Pratt 
Institute  was  incorporated  for  the  purpose  of  establishing  in  the 
city  of  Brooklyn  an  educational  institution  in  which  persons  of 
both  sexes  were  to  be  taught  various  branches  of  useful  and 
practical  knowledge,  and  through  which  advantages  might  be 
offered  for  mental  improvement  in  the  establishment  of  lec- 
tures, art  collections,  etc.  It  was  also  provided  in  the  act  that 
"  Any  property  in  the  city  of  Brooklyn  actually  occupied  and 
used  for  the  purposes  aforesaid,  or  the  revenues  of  which  are 
exclusively  devoted  to  the  purposes  aforesaid,  shall  not  be 
subject  to  local  taxation ;  but  this  exemption  shall  not  apply 
to  any  property  in  excess  of  the  value  of  three  million  of 
dollars." 

It  was  the  duty  of  the  court  in  the  case  cited  to  seek  after 
the  intention  of  the  legislature.  The  Pratt  Institute  was  a 
well-known  seminary  of  learning,  gathering  its  pupils  of  both 
sexes  not  only  from  the  city  of  Brooklyn,  but  from  the  county 
of  Kings  and  other  localities.  Judge  Gray  said  :  "  We  think 
it  very  clear  that  tlie  intention  of  the  legislature  was  to  exempt 
this  corporation  from  all  taxation,  save  for  state  purposes. 
The  term  *  local '  as  applied  to  taxation  would  ordinarily  be 
used,  and  would  be  generally  so  understood,  to  distinguish  it 
from  that  taxation  which  is  general  and  for  the  whole  state. 
As  to  the  state,  all  taxation  is  local  which  is  not  for  the  com- 
mon benefit  of  its  citizens,  but  only  for  those  residing  in  a 
political  subdivision  or  section.  When  the  legislature  confers 
upon  a  corporation  exemption  from  local  taxation  its  apparent 
object  would  fail  of  attainment  if  the  locality  from  which  it 
takes  away  the  power  to  tax  be  limited  to  the  municipality 
within  which  the  property  is  situated  ;  for  the  property  would 
still  be  left  subject  to  a  local  taxation  for  county  purposes. 
That  would  not  be  a  reasonable  nor  a  logical  view  of  the  legis- 
lative act.  *  *  *  In  our  judgment  this  institution  was 
given  exemption  from  all  taxation  at  the  hands  of  local 
authorities  for  the  purposes  of  either  the  city  or  the  county, 
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and  was  only  liable  to  asseaement  for  what  might  be  due  in 
the  state." 

It  will  be  observed  that  the  question  to  l)e  determined  in 
the  case  cited  was  the  meaning  of  the  words  "  local  taxation  ; " 
and  it  was  conceded  that  the  institute  was  not  exempt  from 
state  taxation.  Judge  Gray  further  said  :  ^^  The  legislature 
had  in  view  a  proposal  to  establish  this  beneficent  institution 
in  the  city  of  Brooklyn,  with  all  the  benetits  which  would 
result  to  the  community  in  that  section  of  the  state,  and 
intended  that  its  property,  if  acquired  and  used  in  that  city 
for  the  corporate  purposes,*should  not  be  taxed  except  only 
for  state  purposes."  It  is,  therefore,  obvious  that  the  case 
cited  has  no  application  whatever  to  if\e  one  at  bar.  The 
statement  in  the  opinion  that  all  taxation  is  local,  whicii  is  not 
for  the  common  benefit  of  its  citizens,  but  only  for  those 
residing  in  a  political  subdivision  or  section,  is  peculiarly 
applicable  to  the  case  under  consideration.  Each  act  involved 
in  this  litigation,  beginning  with  the  act  of  1831  and  includ- 
ing the  act  of  1897,  with  the  exception  of  the  Tax  Law  of 
1896,  is  a  private  act  relating  either  to  the  village  or  city  of 
Watertown,  or  the  local  fire  department  thereof;  they  pro- 
vide for  local  bounties  for  the  services  of  the  local  fire  depart- 
ment of  that  municipality  and  cannot  be  regarded,  when  con- 
strued, as  public  statutes,  or  as  dealing  with  county  or  state 
taxation. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  The  assessors  and  other  municipal 
officers  of  the  city  of  Watertown  charged  with  the  duty  of 
making,  revising  and  completing  the  assessment  roll  of  all 
property  in  the  city  subject  to  taxation  and  the  board  of 
supervisors  of  Jeflferson  county  refused  to  allow  the  relator  a 
fireman's  exemption  from  payment  of  state  and  county  taxes. 

He  procured  a  writ  of  certiorari  to  be  issued  to  these 
officers  for  the  purpose  of  reviewing  and  correcting  the 
assessment  rolls  with  respect  to  the  exemption  that  he  claims. 
The  Supreme  Court  at  Special  Term  dismissed  the  writ  upon 
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the  merits  and  the  order  was  affirmed  at  the  Appellate  Divi- 
sion. The  controversy  really  presents  but  two  questions  :  the 
first,  as  to  the  meaning  and  scope  of  what  would  appear  to 
be  a  very  plain  and  simple  statute,  and  the  second,  whether 
that  statute  in  still  in  force.  Section  ten  of  chapter  135  of 
the  Laws  of  1861  enacts  as  follows : 

"  The  members  of  the  tire  department  of  the  village  of 
Watertown,  while  in  actual  service,  and  all  persons  who  shall 
hereafter  complete  a  service  of  five  years  or  over  in  said 
department,  shall  be  exempt  from  taxation  to  tlie  amount  of 
five  hundred  dollars  assessment,  and  from  poll  tax,  in  addition 
to  the  exemptions  now  enumerated  by  law."  The  title  of  the 
statute,  in  which  this  provision  is  found  is  "  An  act  to  amend 
an  act  entitled,  *  An  act  to  incorporate  the  fire  department 
of  the  village  of  Watertown,'  passed  April  ten,  eighteen 
hundred  and  fifty,  and  an  Act  amendatory  thereto,  passed 
April  fourteenth,  eighteen  hundred  and  fifty-nine."  It  will 
be  seen  that  the  laws  referred  to  in  this  title  are  no  pai't  of 
the  village  charter,  but  special  laws  to  promote  the  purpose 
indicated  in  the  title. 

The  courts  below  have  held  that  this  statute  does  not 
exempt  the  relator  from  state  or  county  taxation  but  applied 
only  at  the  date  of  its  enactment  to  village  taxes  and  that  it 
applies  now  only  to  city  taxes.  It  will  be  seen  that  the  lan- 
guage employed  in  the  statute  is  very  clear  and  comprehen- 
sive. There  is  no  ambiguity  about  it.  The  legislative  pur- 
pose could  not  be  expressed  in  any  clearer  or  simj}ler  words. 
There  is  no  restriction  or  limitation  to  be  found  in  the  words 
of  the  statute  that  can  justify  the  construction  placed  upon  it 
by  the  learned  courts  below.  The  statute  would  not  be  any 
clearer  if  the  legislature  had  said  that  the  exemption  should 
be  from  all  taxation.  In  the  absence  of  some  restrictive 
words,  that  is  obviously  what  the  statute  means.  To  pare 
down  a  statute  expressed  in  such  clear  terms  to  an  exemption 
from  village  taxes  alone  would,  it  seems  to  me,  be  judicial 
legislation  ))ure  and  simple.  Tlie  courts  might  just  as  well 
cut  down  the  amount  of  the  exemption  from  that  designated 
27 
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in  the  statute  to  one-half  the  amount.  I  am  unable  to  see 
why  that  could  not  be  justified  upon  the  same  arguments  that 
prevailed  to  reduce  the  exemption  from  all  taxation  to  village 
taxation  only. 

It  is  perfectly  evident  that  this  exemption  was  something 
granted  by  the  state  in  the  nature  of  a  bounty  in  order  to 
encourage  the  creation  and  the  maintenance  of  the  volunteer 
fire  department  in  the  village.  It  was  a  laudable  purpose 
that  is  not  in  any  way  contrary  to  equity  or  natural  justice. 
Such  a  statute,  it  would  seem  to  me,  ought  to  be  liberally 
construed  in  favor  of  the  fireman  rather  than  strictly  against 
him.  The  argument  to  support  this  latter  construction  is 
that,  if  the  statute  is  construed  according  to  its  plain  terms,  it 
would  be  unjust  and  unreasonable.  It  is  said  that  the  bene- 
fits derived  from  the  fire  department  were  limited  to  the  village 
alone  and  that  neither  the  state  nor  the  county  was  at  all  con- 
cerned with  the  object  of  the  exemption  and  ought  not  to  bear 
any  of  the  burdens  that  flow  from  it.  And,  hence,  that  the  stat- 
ute ought  to  be  restricted  in  its  operation  to  village  taxes  and 
ought  not  to  apply  to  taxation  for  state  or  county  purposes. 

It  seems  to  me  that  this  argument  is  quite  fallacious. 
Cities  and  villages  are  mere  civil  divisions  of  the  state.  All 
the  powers  that  they  can  exercise  proceed  from  the  state. 
They  simply  exercise  certain  delegated  powers  which  the 
state  can  withdraw  at  pleasure  and  can  resume  and  exer- 
cise itself  where  no  constitutional  restrictions  interfere.  The 
delegation  of  sudi  powers  proceeds  upon  the  theory  that 
they  can  be  better  exercised  by  the  locality  than  by  the 
state,  but  in  a  broad  sense  all  the  powers  that  pertain  to  a 
municipality  are  founded  upon  state  laws  and  state  poli- 
cies. Public  education,  the  protection  of  the  public  health, 
the  enforcement  of  order  and  the  administration  of  justice 
through  local  courts,  and  even  the  maintenance  of  a  local  fire 
department  are  all  matters  in  which  the  state  is  interested. 
All  the  civil  divisions  of  the  state  are  bound  up  in  one  sover- 
eignty and  what  promotes  the  welfare  of  one,  in  a  broad 
sense  promotes  the  welfare  of  all  and  of  the  state  itself.     An 
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unwarranted  interpretation  of  this  local  statute  would  be  felt 
throughout  tlie  state. 

Nor  is  it  correct  to  say  that  the  county  at  large  derived  no 
benefit  and  was  not  at  all  concerned  in  the  creation  and  main- 
tenance of  the  fire  department  in  the  village.  The  county  at 
large  had  an  interest  in  the  protection  of  life  and  property 
from  destruction  by  fire  in  a  village  where  the  county  seat 
was  located,  where  the  public  business  was  transacted  and 
where  the  public  buildings  were  situated.  Moreover,  at  the 
time  of  the  passage  of  this  act  it  is  safe  to  say  that  there  was 
not  another  fire  department  within  fifty  miles  of  the  one  in 
question,  and  it  is  also  safe  to  say  that  there  is  scarcely  a  vil- 
lage in  the  county  where  tliis  department  is  located  that  has 
not,  at  some  time  or  other  and  it  may  be  frequently,  received 
the  benefit  of  its  services  in  suppressing  fires  and  protecting 
life  and  property  from  destruction.  So,  it  seems  to  me,  that 
the  proposition  that  this  statute  when  passed  was  limited  in 
benefits  and  burdens  to  the  community  within  the  boundary 
lines  of  the  village  cannot  be  sustained,  and  if  that  is  so  the 
contention  of  the  defendants  that  it  would  be  unjust  and 
unreasonable  to  apply  such  a  statute  outside  of  those  limits 
does  not  rest  upon  any  reasonable  foundation. 

A  proposition,  a  principle  or  an  argument  may  be  often 
tested  by  pushing  it  to  its  natural  and  logical  results,  and  it 
would  seem  that  this  method  of  reasoning  can  be  profitably 
applied  to  this  case.  The  fundamental  proposition  of  the 
learned  counsel  for  the  defendant  is  that  the  legislative  intent 
was  to  limit  the  exemption  to  village  taxes.  The  intent, 
whatever  it  was,  must  have  been  formed  and  fixed  at  the  time 
of  the  passage  of  the  law.  The  intention  could  not  bo 
changed  or  expanded  by  subsequent  events,  but  must  be 
referred  to  the  actual  situation  at  the  time  that  the  law  was 
passed.  That  situation  was  that  the  present  city  was  then  a 
part  of  two  large  country  towns  divided  by  a  river.  There 
were  two  villages,  one  on  each  side  of  the  river  that  had  vil- 
lage organizations  and  a  village  government.  Both  of  these 
villages  paid  state,  county,  town  and  village  taxes.     The  latter 
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class  of  taxes  were  small  in  comparison  with  the  other  taxes. 
Each  of  tliese  two  towns  had  one  supervisor,  where,  in  the 
same  territory,  there  are  now  several.  The  two  villages  were 
subject  to  town  laws  and  the  town  meetings  were  there  held. 
Both  of  these  villages  have  since  been  merged  in  a  city,  and 
some  outlying  territory  has  been  added.  The  statute  in 
question,  in  terras,  applied  only  to  the  village  of  AVatertown, 
which  then  had  a  population  of  six  or  seven  thousand.  Now, 
if  we  seek  to  carry  out  the  defendants'  contention,  it  is  obvi- 
ous that  the  only  way  in  which  eflEect  can  be  given  to  the 
statute  according  to  the  assumed  intention  of  tlie  legislature 
would  be  to  trace  out  the  boundary  lines  of  the  village  as  they 
existed  at  the  time  of  the  passage  of  the  law  and  to  limit  the 
exemption  to  the  territory  embraced  within  tliese  lines.  We 
would  then  have  a  law  on  the  subject  of  taxation  that  could 
be  operated  only  in  a  part  of  the  present  city  and  would  be 
diflScult,  if  not  impossible,  to  execute. 

An  argument  which  produces  such  a  result  must  be  infected 
at  some  point  with  a  flaw  or  an  error,  and  it  is  not  very  dif- 
ficult to  find  the  error.  It  is  to  be  found  in  an  attempt  to  put 
upon  a  plain  statute  a  meaning  which  the  words  will  not 
bear,  and  to  cramp  the  statute  into  a  space  too  small  for  its 
natural  and  ordinary  operation.  All  that^is  necessary  in  order 
to  avoid  such  a  result  is  to  hold  that  the  legislature  meant 
what  it  said  and  that  the  exemption  applied  not  only  to  village 
taxation,  but  to  taxation  for  state  and  county  purposes  as  well. 
That  was  the  interpretation  that  this  statute  has  received  for 
more  that  forty  years  prior  to  this  controversy,  and  it  is  one 
of  the  plainest  principles  of  law  that  a  practical  construction 
of  such  a  statute  for  so  long  a  time  by  boards  of  supervisors 
and  city  authorities  is  entitled  to  great  weight,  and  courts 
always  hesitate  to  change  the  construction,  especially  where 
the  argument  against  it  is  no  stronger  than  it  appears  to  be  in 
this  case. 

If  the  argument  is  not  plain  enough  already,  possibly  it  can 
be  made  plainer  by  stating  it  in  a  slightly  different  way.  The 
fundamental  proposition,  in  behalf  of  the  defendants,  is  that 
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notwithstanding  the  broad  general  words  in  which  the  exemp- 
tion is  expressed,  yet  the  legislative  intent  was  to  limit  the 
exemption  to  village  taxes;  otherwise,  the  exemption  would 
be  contrary  to  equity  and  justice,  since  no  one  was  benefited 
by  the  fire  department,  except  those  residing  within  the  vil- 
lage limits.  This  assumes  that  courts  can  and  ought  to  recon- 
struct a  statute,  expressed  in  plain  words,  when  it  is  thought 
to  operate  unjustly  or  contrary  to  equity.  And  it  assumes 
further  that  the  statute  in  question,  if  construed  according  to 
its  plain  words,  will  so  operate.  It  would  be  difiicult  to  state 
a  proposition  so  utterly  untenable  in  all  its  parts. 

All  the  cities  and  villages  and  other  civil  divisions  are  but 
parts  of  one  sovereignty,  which  is  the  fountain  head  from 
which  all  power  proceeds.  The  sovereign  delegates  a  part  of 
his  powei-s  to  localities  to  be  exercised,  not  for  the  exclusive 
benefit  of  the  locality,  but  for  the  general  public  good.  For 
instance,  cities  and  villages  tax  themselves  for  the  support  of 
schools,  not  for  the  exclusive  benefit  of  a  few  people,  com- 
paratively, Nvho  may  live  within  the  limits  of  the  city  or  vil- 
lage, but  for  the  benefit  of  tlie  whole  state  as  a  body  politic, 
and  in  obedience  to  state  laws  and  state  policies.  The  Con- 
stitution commands  the  state  to  provide  for  the  education  of 
all  the  children  in  the  state,  and  the  localities  cannot  escape  the 
obligation  if  they  would.  The  same  is  true  of  all  other  local 
laws.  Even  the  money  expended  in  keeping  the  streets  and 
highways  in  safe  condition  and  repair  is  for  the  benefit  of 
the  general  public,  since  every  one  has  the  same  right  to  use 
them  as  the  people  in  the  immediate  locality.  Health  laws 
and  other  police  regulations  are  not  limited  in  their  general 
scope  and  purposes  to  localities,  but  are  parts  of  a  general 
scheme  for  the  protection  of  the  public  health.  Laws  for  the 
creation  and  support  of  local  courts  are  only  parts  of  the  gen- 
eral judicial  machinery  of  the  state,  and  are  enacted  for  the 
benefit  of  the  whole  public.  Laws  creating  and  providing 
for  the  maintenance  of  volunteer  fire  departments  and  for 
encouraging  citizens  to  join  them  are  no  exception.  The  fire 
department  in  question  was  not  created  or  maintained  for  the 
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exclusive  benefit  of  the  people  within  the  village  limits, 
but  for  the  benefit  of  all  the  people  of  the  county,  or  of  the 
adjoining  counties  that  were  within  reach  of  its  operations. 
Tlie  purpose  was  to  protect  life  and  property,  and  that  cannot 
be  cramped  into  the  small  space  within  the  village  limits,  but 
has  a  much  greater  scope.  We  know  that  fires  in  hotels  and 
other  public  places,  and  even  in  private  houses,  are  a  great 
menace  to  human  life,  and  surely  the  protection  of  life  cannot 
be  of  exclusive  local  concern,  since  the  victims  of  such  fires 
are  more  frequently  found  among  the  general  traveling  public 
than  among  the  residents  of  the  village.  It  was  to  prevent  or 
to  mitigate  such  dangers,  whether  general  or  local,  that  the 
state  enacted  the  laws  that  have  been  referred  to. 

If  one  or  more  of  the  firemen  should  move  beyond  the  vil- 
lage limits,  where  there  are  no  village  taxes,  of  course  they 
would  not  be  entitled  to  any  exemption  whatever,  if  the  argu- 
ment for  the  defendants  is  to  be  accepted,  and  that  would 
reduce  the  beneficial  purpose  of  the  statute  to  a  mere  mockery. 
They  could  get  no  exemption  from  county,  town  or  state  taxes, 
even  after  serving  five  years,  since  the  very  corner  stone  of 
the  argument  is  that  it  was  the  village  alone  that  was  deprived 
by  the  exemption  of  the  power  to  tax,  and  all  other  taxes,  we 
are  told^  remained  untouched. 

It  will  be  seen  from  the  examination  of  §  4  of  the  Gen- 
eral Tax  Law,  referred  to  in  the  opinion  of  the  learned  court 
below,  that  seventeen  different  classes  of  exemptions  are  pro- 
vided for.  It  is  only  necessary  to  read  that  section  in  full  in 
order  to  see  the  scope  and  purpose  of  all  these  exemptions. 
Many  of  them  are  obviously  more  local  in  character  and  bene- 
fits than  the  exemption  in  the  case  at  bar ;  and  in  every  case 
the  exemption  is  expressed  in  the  same  words  as  in  this  case. 
The  statute  reads  :  "  The  following  property  shall  be  exempt 
from,  taxation^  I  am  not  aware  tliat  any  court  ever 
attempted  to  ascribe  to  these  plain  words  a  meaning  that 
would  limit  the  exemption  to  village,  city  or  local  taxes  of 
any  kind  ;  and  yet  it  would  be  much  easier  to  frame  an  argu- 
ment to  confine  the  exemption,  say,  on  the  village  church,  to 
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village  taxes,  since  it  might  be  said  that  the  benefit  conferred 
was  limited  to  the  village  and  even  to  the  congregation.  But 
why  should  any  court  hold  that  an  exemption  from  taxation, 
expressed  in  the  same  words  in  a  general  law  and  a  local  law, 
must  mean  different  things  ?  That  in  the  former  the  words 
are  to  be  taken  according  to  their  plain,  natural  meaning, 
while,  in  the  latter  case,  the  words  must  be  limited  and 
restricted  by  artificial  reasoning,  in  order  to  work  out  some 
real  or  artificial  equity. 

If  any  authority  is  necessary  to  show  that  the  decision  in 
this  case  is  wrong  it  will  be  found  in  one  of  the  decisions  of 
this  court,  which  is  absolutely  conclusive  —  the  case  of  People 
ex  rel,  Pratt  Itistitute  v.  Assessors  of  Brooklyn  (141  N.  Y. 
476).  The  relator  applied  for  a  mandamus  i^equiring  the 
assessors  and  city  authorities  to  cancel  taxes  imposed  for 
other  than  state  purposes  on  its  property.  The  institute  was 
a  private,  educational  institution,  organized  for  purposes 
described  in  the  charter.  It  was  provided  in  the  act  that 
"any  property  in  the  city  of  Brooklyn  actually  occupied  and 
used  for  the  purposes  aforesaid,  or  the  revenues  of  which  are 
exclusively  devoted  to  the  purpose  aforesaid,  shall  not  be  sub- 
ject to  local  taxation  /  but  this  exemption  shall  not  apply  to 
any  property  in  excess  of  the  value  of  three  million  of  dol- 
lars." The  Supreme  Court  held  that  the  exemption  applied 
only  to  city  taxes  and  refused  the  mandamus.  This  court 
reversed  the  order,  holding  that  the  property  was  exempt 
from  county  taxes  as  well  as  city  taxes.  The  bearing  of  that 
case  on  the  one  at  bar  is  direct  and  obvious,  since  it  decides 
that  even  if  the  exemption  in  this  case  was  not  expressed  in 
general  words,  as  it  is,  but  was  limited  to  local  taaes,  as  it  is 
not,  still  the  relator  would  be  entitled  to  exemption  from 
county  taxes,  and  that  covers  the  whole  question. 

The  brief  extract  from  the  opinion  meets  the  defend- 
ant's contention  in  this  case  completely.  After  stating  that 
it  would  be  unreasonable  to  hold  that  local  taxation  meant 
only  city  taxation,  the  learned  judge  proceeded :  "That  would 
not  be  a  reasonable,  nor  a  logical  view  of  the  legislative  act. 
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The  respondent  argaes  that  the  act  fixes  the  locality  of  the 
exemption,  when  it  speaks  of  *any  property  in  the  city  of 
Brooklyn '  as  not  being  subject  to  local  taxation,  and  that 
the  city  only  is  deprived  of  the  power  to  tax.  Tlie  argument 
is  forced.  Tlie  legislature  had  in  view  a  proposal  to  estab- 
lish this  beneficent  institution  in  the  citv  of  Brooklyn,  with 
all  the  benefits  which  would  result  to  the  community  in  that 
section  of  the  state,  and  intended  that  its  property,  if 
acquired  and  used  in  that  city  for  the  corporate  purposes, 
should  not  be  taxed  except  for  state  purposes.  *  *  * 
The  institution  was  given  exemption  from  all  taxation  at 
the  hands  of  local  authorities,  for  the  purposes  of  either  the 
city  or  the  count3\"  If  the  argument  in  that  case  was  forced^ 
what  is  to  be  said  of  the  argument  in  this  case  ?  I  will  only 
add  that  three  of  the  members  of  this  court,  as  at  present  con- 
stituted, concurred  in  that  decision,  Judge  Gray  writing  the 
opinion. 

The  other  question  involved  in  the  defendants'  contention 
is  that  the  statute  upon  which  the  relator  relies  is  not  now  in 
force  and  was  not  at  the  time  of  the  commencement  of  this 
proceeding.  It  is  said  that  it  has  been  repealed.  No  one 
claims  that  there  has  been  any  express  repeal,  and  all  that  is 
claimed  is  that  the  General  Tax  Law,  which  went  into  effect 
in  1896,  worked  a  repeal  by  implication.  That  kind  of  a 
repeal  is  not  favored.  A  general  law  never  repeals  a  local 
law  unless  the  local  law  is  referred  to  in  some  way  or  the  lan- 
guage of  the  general  law  is  so  plain  that  the  two  statutes  can- 
not operate  together.  If  both  laws  can  stand,  and  each  can 
fulfill  the  purpose  of  its  enactment  without  conflicting  with 
the  other,  then  it  is  elementary  law  that  there  has  be^n  no 
repeal.  This  is  such  a  plain  proposition  and  so  familiar  to 
the  bench  and  the  bar  that  I  will  not  stop  to  cite  authorities 
on  the  question.  There  is  not  a  word  in  the  general  law  that 
conflicts  in  the  least  with  the  special  law. 

But  if  there  ever  was  any  semblance  of  argument  in  the 
contention  that  the  statute  was  repealed  by  the  General  Tax 
Law,  it  is  completely  swept  away  by  another  consideration. 
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It  appears  that  a  year  after  the  General  Tax  Law  was  passed, 
the  charter  of  the  present  city  was  revised  anfl  re-enacted, 
with  various  other  laws  relating  to  the  city.  .  We  find  in  that 
charter  a  complete  recognition  of  the  existence  of  the  act  of 
1861 ;  since  it  provides  for  just  the  same  exemption  to  fire- 
men who  had  served  five  years,  and  the  relator  has  served  six. 
The  new  charter  practically  abolished  the  volunteer  fire 
department,  but  preserved  its  organization  and  its  property, 
and  in  providing  for  a  new  paid  department  the  legislature 
was  careful  to  preserve  the  five  hundred  dollar  exemption  to 
all  the  discharged  volunteers  who  had  served  five  years  or 
over,  and  it  also  provided  for  a  graded  exemption  to  those  who 
were  in  the  actual  service  at  the  time  but  had  not  served  five 
years.  It  would  seem  t6  be  reasonably  plain  that  under  these 
circumstances  the  law  upon  which  the  relator  rests  his  claim 
has  not  been  touched  or  affected  in  any  way,  but  in  legal  effect 
was  re-enacted  a  year  after  the  General  Tax  Law  was  passed. 

My  conclusion  is  that  this  statute  ought  to  be  construed 
according  to  its  plain  words  and  that  it  is  still  in  force ;  and 
if  I  am  right  in  this  proposition,  the  order  of  the  Appellate 
Division  and  that  of  the  Special  Term  should  be  reversed, 
with  costs  in  all  the  courts  to  the  relator,  and  the  case  should 
be  remitted  to  the  Special  Term  for  another  hearing. 

Hatght,  Vann  and  Werner,  JJ.,  concur  with  Bartlett, 
J. ;  CuLLEX,  Ch.  J.,  concurs  with  O'Brien,  J. ;  Gray,  J., 
absent. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph 
Schali,  Eespondent,  v.  George  Deyo,  as  Warden  of  Clin- 
ton State  Prison,  Appellant. 

1.  Crimes— Indeterminate  Sentence  — Minimum,  under  Section 
687a,  Penal  Code.  In  applying  the  statute  (Penal  Code.  §  687a)  relating 
lo  the  minimum  of  indeterminate  sentences,  the  words  "  shall  not  be  le^i 
than  one  year"  cannot  be  held  to  be  a  mistake  and  interpreted  to  read 
"  shall  not  be  more  than  one  year." 
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2.  Sake  —  Indeterminate  Sentence  Not  Eiuioneocs  Because  the 
Minimum  of  Term  Mat  Exceed  Maximum  After  Deducting  Commu- 
tation. Where  the  maximum  of  the  term  of  a  convict  sentenced  for  a 
felony,  while  the  Commutation  Law  of  1886  (Chap.  21)  was  in  force,  was 
four  years  and  seven  months  and  the  minimum  four  years,  the  sentence  is 
not  illegal  because  the  convict  may  earn  commutation  entitling  him  to  his 
discharge  before  the  expiration  of  the  minimum  for  which  he  was  sen- 
tenced, since  he  may  never  earn  it. 

People  ex  rel  SchcUi  v.  Deyo,  103  App.  Div.  126,  reversed. 

(Argued  April  14,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreihe  Court  in  tlie  third  judicial  department,  entered 
March  23,  1905,  which  reversed  an  order  of  Special  Term 
quashing  and  dismissing  a  writ  of  habeas  corpus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Julius  M,  Mayer ^  Attorney- General  (James  G.  Graham 
and  Charles  0,  Pratt  of  counsel),  and  George  Addington^ 
District  Attorney  of  Albany  County^  for  appellant.  The 
sentence  as  imposed  by  trial  court  was  legal  and  proper, 
(Penal  Code,  §  687a.) 

William  Tr avers  Jerome^  District  Attorney  of  New  York 
County  {Robert  C.  Taylor  of  counsel)  intervening.  The 
minimum  sentence  is  not  required  to  be  one  year.  (Penal 
Code,  §  687a.)  The  minimum  sentence  is  not  required  to 
expire  before  the  period  of  commutation  begins.  (Penal 
Code,  §  687a ;  People  ex  rel.  v.  Court  of  Sessions j  141  N.  Y. 
288 ;  Riglander  v.  Star  Co.^  98  App.  Div.  101 ;  People  v. 
Adelphi  Club,  149  N.  Y.  5;  U.  S,  v.  Graham,  110  U.  S. 
219 ;  U.  S.  v.  Finnell,  165  U.  S.  236 ;  People  v.  Zichtman, 
173  N.  Y.  63.)  Even  upon  the  assumption  that  the  court  did 
not  have  the  power  to  deprive  Schali  of  his  right  to  comnmta- 
tion,  his  application  is  nccussiirily  premature.  lie  should 
have  waited  until  the  time  came  when  his  commutation  began 
to  run,  and  then  applied,  by  way  of  habeas  corpus,  for  release, 
or  by  way  of  mandamus,  to  compel  the  board  to  fix  his  com- 
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mutation.  {People  ex  rel.  v.  Sage,  11  App.  Div.  4;  People 
ex  rel,  v.  Ziecomby  60  N.  Y.  559 ;  People  ex  rel.  v.  Baker^ 
89  N.  Y.  160 ;  People  ex  rel.  v.  Kenney,  23  App.  Div.  309.) 

Charles  J.  HerricJc  for  respondent.  The  sentence  imposed 
on  Frank  Schali  is  illegal  and  void.  The  sole  authority  for 
imposing  an  indeterminate  sentence  is  found  in  section  687a 
of  the  Penal  Code,  and,  according  to  the  letter  of  this  section, 
the  minimum  term  of  such  a  sentence  may  not  exceed  one 
year ;  but  assuming  that  a  minimum  term  of  more  than  one 
year  is  not  in  violation  of  the  strict  letter  of  the  statute,  still 
it  is  in  violation  of  the  spirit  of  the  statute  and  of  the  inten- 
tion of  the  legislature  in  passing  it,  and,  therefore,  of  the 
statute  itself.  {Riggs  v.  Palmer^  115  N.  Y.  509  ;  Bond  v. 
Finn,  51  Hun,  507 ;  Sinythe  v.  Fiske,  90  U.  S.  380  ;  Lion- 
herger  v.  Bouse,  9  Wall.  475  ;  Z.,  etc.,  B.  B.  Co.  v.  U.  S., 
92  U.  S.  742 ;  HeydenfeUt  v.  D.  G.,  etc.,  Co.,  93  U.  S.  638 ; 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  59 ;  Matter  of  Chapman, 
166  U.  S.  667  ;  BeUy  v.  NaphUly,  169  U.  S.  361 ;  KnowlUm 
V.  Mo(yre,  178  U.  S.  77 ;  n.  T.  Church  v.  U.  S.,  143  U.  S. 
458.)  The  legislature  intended  that  the  minimum  term  of 
an  indeterminate  sentence,  in  such  a  case  as  this,  should  be 
one  year,  neither  more  nor  less ;  and  the  maximum  term  five 
years,  less  such  a  period  as  would  make  it  expire  in  other  than 
the  winter  months.  (L.  1887,  ch.  71 1,  §  9 ;  L.  1901,  ch.  260 ;  L. 
1902,  ch.  500.)  As  this  crime  was  committed  in  Januarj',  1903, 
the  prisoner  has  the  right  to  earn  commutation  of  his  sentence 
for  good  behavior  in  prison,  and  the  minimum  term  of  his  sen- 
tence interferes  with  this  right.  (L.  1886,  ch.  21 ;  L.  1903, 
ch.  137 ;  Opinion  of  Justices,  13  Gray,  618 ;  People  ex  rel.  v. 
Page,  11  App.  Div.  4 ;  People  ex  rel.  v.  Johnson,  44  Misc. 
Rep.  554;  Hartung  v.  People,  22  N.  Y.  104;  Colder  v. 
BdL,  3  Dall.  386 ;  People  v.  Hayes,  140  N.  Y.  491 ;  GiUin 
V.  Canary,  19  Misc.  Hep.  594 ;  McCartee  v.  Orphan  Asylum, 
9  Cow.  437 ;  People  v.  CharUneau,  115  N.  Y.  433 ;  People 
V.  Fitzgerald,  180  N.  Y.  275.)  The  relator  sought  the  proper 
remedy  and  at  the  proper  time.     {People  ex  rel.  v.  Liscomh^ 
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60  N.  Y.  591 ;  People  ex  rel  v.  Gilbert,  96  N.  Y.  631 ; 
People  V.  Bork,  96  N.  Y.  188 ;  People  ex  rel.  v.  Kelly^  97 
K  Y.  215.) 

Werner,  J.  The  writ  herein  was  issued  on  behalf  of  one 
Frank  Schali,  who  is  now  serving  a  term  in  Danncinora  state 
prison,  under  a  sentence  imposed  after  his  conviction  of  the 
crime  of  assault  in  the  second  degree.  At  Si^ecial  Term  the 
writ  was  quashed  and  the  prisoner  remanded.  The  Appellate 
Division  reversed  the  order  entered  upon  that  decision,  rein- 
stated the  writ  and  directed  the  prison  authorities  to  produce 
the  prisoner  in  the  trial  court  to  be  resentenced.  The  ques- 
tion is  whether  Schali  was  legally  sentenced,  and  the  facts 
involved  in  the  inquiry  are  as  follows :  Schali,  who  had  been 
indicted  for  the  crime  of  robbery  in  the  first  degree,  charged 
to  have  been  committed  on  the  25th  day  of  January,  1903, 
pleaded  guilty  to  the  crime  of  assault  in  the  second  degree, 
and  on  the  6th  day  of  May,  1903,  was  sentenced  to  Danne- 
mora  prison  for  a  term  of  not  less  than  four  years,  and  not  to 
exceed  four  years  and  seven  months.  While  Schali  was  serv- 
ing his  term  under  that  sentence,  and  on  September  9thj  1904, 
the  writ  herein  was  issued,  upon  a  petition  alleging  that 
the  sentence  and  commitment  were  illegal  because,  in  viola- 
tion of  the  statute,  the  minimum  of  the  sentence  imposed 
exceeded  one  year  in  duration.  At  Special  Term  it  was 
held,  as  above  stated,  that  the  sentence  was  legal  and  writ  was 
quashed.  The  Appellate  Division  did  not  agree  with  the 
petitioner  in  his  contention  that  the  minimum  of  Schali's  sen- 
tence should  not  have  exceeded  one  year,  but  held  that  it  was 
illegal  because  the  minimum  exceeded  the  term  for  which  he 
could  have  been  held  under  the  maximum,  after  deducting 
the  commutation  provided  for  by  statute.  Upon  that  ground 
the  writ  was  reinstated  and  the  County  Court  was  directed  to 
resentence  the  prisoner. 

The  general  subject  out  of  which  the  question  at  bar  arises 
is  one  of  considerable  academic  interest,  as  is  clearly  shown 
by  the  learned  and  voluminous  briefs  of  counsel,  but  its  prac- 
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tical  importance  is  restricted  by  two  considerations  that  will 
necessarily  limit  and  direct  our  discussion  upon  the  questions 
presented.  The  first  of  these  considerations  is  that  the  only 
claun  of  illegality  as  to  Schali's  sentence  set  forth  in  the  peti- 
tion is  that  the  minimum  exceeds  one  year,  and  the  other  is 
that  since  the  time  when  this  sentence  was  pronounced,  the  law 
has  been  amended  so  as  to  obviate  one  of  the  legal  incon- 
gruities with  which  we  have  to  deal  in  the  case  at  bar. 

The  crime  whereof  Schali  stands  convicted  was  committed 
on  the  25th  day  of  January,  1903.     He  was  to  be  sentenced, 
therefore,  under  the  law  as  it  then  stood.     (People  v.  O^Neil^ 
109  N.  Y.  251.)     At  that  time  the  Penal  Code  (Sec.  687a) 
provided  that  "A  person  never  before  convicted  of  a  crime 
punishable  by  imprisonment  in  a  state  prison,  who  is  con- 
victed in  any  court  in  this  state  of  a  felony,  the  maximum 
penalty  for  which  exclusive  of  fines,  is  imprisonment  for  five 
years  or  less,  and  senteaced  to  a  state  prison,  shall  be  sen- 
tenced thereto  under  an  indeterminate  sentence,  tlie  minimum 
of  which  shall  not  be  less  than  one  year.     *     *     *."     Coun- 
sel for  the  relator  contends  that  the  statutory  direction,  that 
in  such  a  case  the  minimum  of  an  indeterminate  sentence 
"shall  not  be  less  than  one  year,"  is  evidently  a- mistake,  and 
that  it  was  probably  intended  to  read,  "  shall  not  be  more  than 
one  year."     In  support  of  this  contention  the  present  case  is 
cited  as  one  of  the  absurd  possibilities  that  may  arise  under  a 
literal  construction  of  the  letter  of  the  statute.     The  reports 
of  the  prison  commission,  containing  pertinent  recommenda- 
tions to  the  legislature,  are  also  referred  to  as  showing  that 
the  legislature  must  have  intended  to  say  "  more  "  instead  of 
"less"  in  the  statute  under  consideration.     Then  the  various 
canons  of  statutory  construction  are  invoked,  and  altogether 
the  relator's  counsel  has  built  up  an  apparently  strong  argu- 
ment.    But  the  trouble  with  it  is  that  it  lacks  foundation. 
What  is  there  to  rest  it  on  ?    We  fully  agree  with  counsel  as 
to  the  rules  of  statutory  construction  which  he  cites,  and  it  is 
also  obvious  that  the  prison  commissioners  have  made  certain 
recommendations.     But  behind  and  beneath  all  this  there  is 
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the  statute,  framed  in  language  too  clear  for  construction, 
and  retained  after  the  attention  of  snccessive  legislatures  has 
been  called  to  the  subject.  Speculations  upon  the  possible 
reasons  for  the  continuance  of  such  a  statute  could  be  as 
numerous  as  they  would  be  unprofitable,  and  so  we  leave  the 
subject  with  the  simple  suggestion  that  it  is  not  our  province 
to  decide  that  the  legislature  said  "  less  "  when  it  meant  to  say 
"more,"  where  the  context  does  not  unmistakably  point  to 
that  conclusion  and  to  no  other. 

We  now  come  to  the  question  injected  into  this  proceeding 
by  the  decision  of  the  learned  Appellate  Division.  In  rein- 
stating the  writ  and  directing  the  resentence  of  Schali,  that 
court  held  against  the  relator  upon  the  contention  that  the 
sentence  was  invalid  because  its  minimum  exceeded  one  year; 
but  it  also  decided  that  the  minimum  was  too  long  because  it 
exceeded  the  period  to  which  the  term  would  be  reduced  by 
the  commutation  that  could  be  earned  by  the  prisoner.  This 
feature  of  the  case,  like  the  one  first  discussed,  presents  a  wide 
field  for  academic  writing,  but  recent  radical  changes  in  the 
law,  as  well  as  economy  of  time,  suggest  the  wisdom  of  limit- 
ing our  review,  directly  and  briefly,  to  the  point  involved. 
When  Schali's  crime  was  committed  the  Commutation  Law  of 
1886  (Chap.  21)  was  applicable  to  indeterminate  sentences. 
Under  that  law  a  convict  confined  in  a  state  prison  or  peni- 
tentiary for  a  term  of  at  least  one  year,  or  a  term  the  maxi- 
mum of  which  is  fixed  by  law,  was  given  the  right  to  earn  a 
commutation  of  two  months  for  the  first  year,  two  months 
for  the  second  year,  four  months  each  for  the  third  and  fourth 
years,  and  five  months  for  each  subsequent  year.  As  the 
maximum  of  Schali's  term  was  four  years  and  seven  months, 
it  was  possible  for  him  to  earn  a  commutation  of  one  year  and 
two  months,  and  this,  if  earned,  would  entitle  him  to  his  dis- 
charge seven  months  before  the  expiration  of  the  minimum 
for  which  he  was  sentenced.  Undoubtedly  it  was  the  eflEort 
to  evolve  a  just  result  out  of  this  incongruous  -situation  that 
led  the  learned  Appellate  Division  into  what  we  believe  to  be 
an  untenable  decision.     It  cannot  be  gainsaid  that,  under  the 
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law  as  it  stood  when  Schali  committed  his  crime,  the  Commu- 
tation Law  was  applicable  to  indeterminate  sentences.  It 
may  also  be  admitted  that  the  privilege  of  earning  commuta- 
tion was  a  sul)stantial  right  of  which  Schali  could  not  be 
deprived.  But  he  was  not  entitled  to  commutation  until  he 
had  earned  it,  and  non  constat  he  may  never  earn  it.  When 
he  has  earned  it  he  will  be  entitled  to  his  discharge.  If  that 
is  then  withheld  by  the  prison  authorities,  an  application 
therefor  may  properly  be  addressed  to  the  courts. 

As  we  have  already  intimated,  this  precise  question  cannot 
arise  under  the  law  as  now  amended.  In  the  light  of  expe- 
rience it  is  obvious  that  "  commutation "  is  inherently  and 
logically  as  inapplicable  to  indeterminate  sentences  as  "  parole" 
is  to  definite  sentences.  Many,  if  not  all,  of  the  difficulties 
resulting  from  the  attempt  to  apply  each  of  these  privileges 
to  botli  forms  of  punishment  are  now,  however,  interesting 
only  as  history  and  they  may  safely  be  relegated  to  the  realm 
of  things  past  without  further  comment. 

We  think  the  Special  Term  was  right  in  quashing  the  writ 
and,  therefore,  the  order  of  the  Appellate  Division  should  be 
reversed. 

CuLLEN,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Vann, 
JJ.,  concur ;  Gray,  J.,  absent. 

Order  reversed,  etc. 


Hannah  Benneit,  Appellant,  v.  The  Long  Island  Railroad 
Company,  Respondent. 

Railroads  —  When  Not  Llable  to  Abutting  Ownkh  for  Injuries 
Incurred  by  Construction  op  Viaduct.  Where  a  steam  surface  rail- 
road company  has  been  granted  a  right  of  way  in  fee,  it  is  not  liable  to 
the  owner  of  property  abutting  on  a  street  in  front  of  the  railroad,  who 
subsequently  acquired  title  to  his  premises  through  mesne  conveyances 
from  the  same  grantor,  for  the  increased  damages  to  his  easements  caused 
by  the  construction  thereafter  of  a  viaduct,  upon  which  it  operated  its 
trains  for  the  purpose  of  connecting  with  an  elevated  road;  since  such 
structure  and  use  not  being  inconsistent  with  the  object  of  incorporation 
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is  legal,  and  if  properly  exercised  the  injuries  resulting  therefrom  are 
damnum  abaqtis  injtiria. 
Bennett  v.  Long  Island  Railroad  Co.,  89  App.  Dlv.  879.  affirmed. 

(Argued  April  20,  1905;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Sapreme  Court  in  the  second  judicial  department,  entered 
January  16,  1904,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  directing  a  dismissal  of  the  complaint. 

The  defendant  operates  a  steam  surface  railroad,  partly  in 
the  borough  of  Brooklyn,  city  of  New  York,  and  the  plaintiflE 
is  the  owner  of  a  lot  located  on  the  south  side  of  Atlantic 
avenue  in  that  borough,  on  which  she  has  built  a  two-story 
frame  house,  the  lower  part  of  which  is  occupied  as  a  store. 
She  commenced  this  action  to  restrain  the  defendant  from 
maintaining  an  elevated  railroad  structure  in  front  of  her 
premises  and  to  recover  damages  for  an  alleged  invasion  of 
her  easements  as  an  abutting  owner  of  land  on  a  public  street. 
The  structure  complained  of  is  wholly  upon  land  owned  by 
the  defendant  in  fee,  except  where  it  crosses  Atlantic  avenue 
at  some  distance  west  of  the  plaintifiPs  premises. 

The  land  thus  owned  and  occupied  by  the  defendant  was 
formerly  part  of  a  farm  situated  in  the  town  of  Flatbush, 
Kings  county  (now  within  the  limits  of  the  borough  of  Brook- 
lyn), then  belonging  to  one  Johannes  Eldert,  who  is  the  com- 
mon grantor  of  both  plaintiff  and  defendant.  In  December, 
1834,  Eldert  conveyed  to  the  Brooklyn  and  Jamaica  R.  R. 
Co.  a  strip  of  land  49^  feet  in  width.  This  conveyance  con- 
tained various  covenants  and  stipulations.  The  strip  con- 
veyed was  to  be  used  and  occupied  for  a  steam  surface  rail- 
road ;  the  grantors  and  their  heirs  and  assigns  were  to  main- 
tain a  four-rail  fence  or  its  equivalent  along  each  side  of  the 
railroad  location ;  and  the  grantors,  their  heirs  and  assigns 
were  to  have  the  perpetual  right  of  crossing  and  recrossing 
the  granted  premises  "  in  the  same  manner  as  if  the  same  were 
a  road  or  highway."     By  virtue  of  certain  foreclosure  pro- 
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ceedings  and  a  lease,  the  defendant,  the  Long  Island  Bailroad 
"Co.,  has  succeeded  to  all  the  rights  of  the  Brooklyn  &  Jamaica 
R.  R.  Co.  in  and  to'  this  strip  of  land.  After  the  conveyance, 
from  Eldert  to  the  Brooklyn  &  Jamaica  R.  R.  Co.,  and  prob- 
ably about  1869  or  1870,  Atlantic  avenue  was  laid  out  on  each 
side  of  this  railroad  strip,  with  fences  separating  it  from  the 
avenue  and  with  crossings  at  intersecting  streets.  As  thus 
laid  out  Atlantic  avenue  has,  been  opened  and  used  as  a  public 
45treet.  In  1891,  through  mesne  conveyances  from  the  said 
Eldert,  the  plaintiff  became  the  owner  of  the  premises  in 
question,  which  are  on  the  south  side  of  Atlantic  avenue,  the 
front  of  her  building  being  38  feet  and  11  inches  from  the 
atrip  of  land  owned  by  the  defendant.  In  1898  the  defend- 
ant built  the  structure  complained  of.  It  is  a  viaduct  begin- 
ning at  a  point  about  278  feet  easterly  of  the  plaintiff's  prem- 
ises, and  runs  on  an  incline  along  the  defendant's  strip,  and 
wholly  within  the  boundaries  thereof,  until  it  reaches  a  point 
about  300  feet  westerly  of  the  plaintiff's  property,  where  it 
turns  northerly  and  crosses  Atlantic  avenue.  For  a  distance 
of  about  240  feet  it  is  constructed  of  stone,  and  the  rest  is  of 
steel  or  iron  with  heavy  boxed  girders  supported  by  columns 
of  the  same  material.  In  front  of  plaintiff's  premises  the  via- 
duct is  of  the  latter  type  of  construction,  nine  feet  in  height 
opposite  plaintiff's  easterly  line,  and  ten  feet  high  opposite  her 
westerly  line.  The  purpose  of  its  construction  was  to  enable 
the  defendant's  trains  to  connect  with  trains  of  the  elevated 
railroad  system  of  the  borough  of  Brooklyn. 

The  learned  trial  court  found  that  "  the  streets  intersecting 
and  crossing  Atlantic  avenue  are  still  maintained  open,  the 
said  elevated  structure  not  being  built  across  them ;  *  *  * 
that  the  going  up  of  the  cars  on  this  incline  and  turning  the 
<5urve  is  at  times  accompanied  with  unusual  and  disturbing 
noises,  and  that  the  structure  intercepts  the  view  from  plain- 
tiff's premises  to  the  opposite  side  of  the  street,  and  prevents 
people  from  seeing  the  lower  portion  of  plaintiff's  building, 
being  that  portion  that  is  designed  for  and  occupied  as  a 
fitore.  *  *  *  That  the  running  of  defendant's  cars  over 
28 
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Buch  elevated  structure  is  Accompanied  bj  unusual  noise^ 
smoke  and  casting  of  soot  and  cinders  over  and  bevond  that 
theretofore  caused  by  o]^)erating  the  surface  road,  and  that  bj 
reason  thereof,  together  with  the  interference  with  the  light  and 
air  and  view  of  plaintiff^s  premises  by  reason  of  such  elevated 
'  structure,  the  plaintiff  has  been  damaged,  and  will  continue  to 
be  so  damaged,  and  the  value  of  her  said  property  materially 
depreciated.  That  said  elevated  structure  and  the  operation 
thereof  constitute  and  is  a  nuisance,  and  the  same  has  already 
damaged  and  depreciated  tlie  value  of  the  plaintiff's  property, 
and  will  continue  to  do  so  in  the  future."  The  court  awarded 
damages  to  the  plaintiff  in  the  sum  of  $1,200,  and  granted  the 
usual  injunction  restraining  the  operation  of  the  defendant's 
trains  in  front  of  plaintiff's  premises  unless  such  damages  were 
paid.  Upon  appeal  the  Appellate  Division  reversed  the 
judgment  of  the  trial  court  and  dismissed  the  complaint. 
The  plaintiff  now  appeals  to  this  court. 

Robert  Stewart  for  appellant.  The  structure  as  built  and 
maintained,  and  the  operation  of  trains  over  it  by  defendant, 
was  a  nuisance  and  an  injury  to  plaintiff,  causing  damages  to 
her  for  which  she  is  entitled  to  compensation  from  the  defend- 
ant {Ulhie  V.  N.  T.  C.  R.  R.  Co.,  101  N.  T.  98;  Bohan 
V.  P.  J.  Gas  Co.,  122  N.  Y.  18 ;  Garvey  v.  Z.  /.  R.  R.  Co., 
159  N.  Y.  327;  Z.  I.  R.  R.  Co.  v.  Garvey,  159  N.  Y.  337; 
Matter  of  Jacobs,  98  N.  Y.  98;  People  ex  rd.  v.  Otis, 
90  N.  Y.  48.) 

Joseph  F.  Keamy  for  respondent.  No  property  right  of 
plaintiff  was  invaded  by  defendant.  {Conabeer  v.  N.  Y.  C 
dk  11.  R.  R.  R.  Co.,  156  N.  Y.  474;  BirreU  v.  N.  Y.  dk  ff. 
R.  R.  Co.,  41  App.  Div.  506 ;  Beehman  v.  B.  dk  B.  B.  R. 
R.  Co.,  89  Hun,  16.) 

Werner,  J.  Upon  facts  which  are  undisputed  the  trial 
court  decided  that  the  structure  complained  of,  and  the  opera- 
tion of  trains  thereon,  constitute  a  nuisance  as  to  the  plaintiff. 


1905.]        Bennett  v.  Long  Island  Railroad  Co.  435 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Werner,  J. 

The  order  of  the  Appellate  Division  reversing  tlie  judgment 
of  the  trial  court  is  silent  as  to  the  grounds  upon  which  it 
was  made,  and  we  must,  therefore,  treat  it  as  resting  wholly 
upon  questions  of  law.     (Code  Civ.  Pro.  §  1338.) 

In  its  final  analysis  the  controversy  resolves  itself  into  the 
single  question  whether,  assuming  all  the  facts  as  found,  the 
defendant  has  the  legal  right  to  maintain  the  structure  com- 
plained of,  and  to  operate  its  trains  thereon.  As  bearing 
upon  that  question  a  few  facts  are  of  paramount  importance. 
The  grant  to  the  Jamaica  &  Brooklyn  K.  B.  Co.,  the  defend- 
ant's pi*edecessor,  was  made  in  1834.  It  was  a  grant  in  fee, 
arid  made  for  the  express  purpose  of  enabling  that  corpora- 
tion to  construct  and  operate  a  steam  surface  railroad.  Many 
years  after  such  a  railroad  had  been  constructed  and  operated 
upon  land  thus  owned  in  fee,  Atlantic  avenue  was  opened  as 
a  public  street  or  highway  on  both  sides  of  the  railroad  land. 
Kot  until  long  after  Atlantic  avenue  had  been  thus  opened 
did  the  plaintiff  acquire  title  to  the  premises  now  owned  and 
occupied  by  her.  At  the  time  of  her  purchase,  the  southerly 
part  of  Atlantic  avenue,  about  29  ieet  wide,  lay  between 
her  land  and  that  of  the  railroad  company.  None  of  her 
rights  in  and  to  the  higliway  itself  have  ever  been  encroached 
upon  or  impaired.  Upon  these  facts  the  plaintiff  concedes 
that  the  defendant  has  the  right  to  maintain  and  operate  a 
steam  surface  railroad  upon  its  land,  but  contends  that  it  has 
no  right  to  impose  upon  her  land  the  added  burden  of 
increased  noise,  smoke,  soot,  cinders  and  interference  with 
her  easements  of  light  and  view,  caused  by  the  construction, 
maintenance  and  operation  of  an  elevated  structure  or  via- 
duct. This  contention  would  be  unanswerable  if  the  defend- 
ant had  undertaken  to  change  its  system  so  as  to  substitute  an 
elevated  railroad  for  a  street  surface  railroad ;  but  that  is  not 
this  case.  The  viaduct  opposite  plaintiff's  premises  was  only 
a  few  hundred  feet  long,  and  was  constructed  for  the  sole  pur- 
pose of  connecting  defendant's  surface  railroad  with  the  Long 
Island  system  of  elevated  railroads.  Upon  just  such  facts 
as  these  it  has  been  held  that  an  elevated  viaduct,  erected  and 
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operated  by  a  Bteatn  sarface  railroad  corporation,  for  tlie  pur- 
pose of  connecting  its  lines  with  an  elevated  railroad,  is  not 
inconsistent  with  the  specified  objects  of  its  incorporation,  and 
does  not  change  its  general  character.  ( Beekman  v.  Brooklyn 
<&  B,  B.  li.  E.  Co.,  89  Hun,  14;  Gallagher  v.  Keating,  27 
Misc.  Rep.  131 ;  affd.,  40  App.  Div.  81  and  171  N.  Y.  657.) 
Counsel  for  the  plaintiff  seeks  to  differentiate  these  cases 
from  the  one  at  bar,  on  the  ground  that  in  tlie  former  the 
municipal  authorities  had  given  their  consent  to  the  erection 
of  the  elevated  structures,  while  in  the  latter  no  such  consent 
has  been  shown.  The  record  here  is  silent  upon  the  subject 
of  municipal  consent.  Nothing  can  be  presumed  for  or  against 
either  party  upon  that  score.  The  municipal  authorities  are 
not  before  us  complaining  of  this  structure,  and  the  lack  of 
municipal  consent  is  of  no  importance  in  a  case  like  this, 
except  as  its  absence  may  make  a  nuisance  jE>^r  se  of  that  which, 
with  such  consent,  may  be  simply  a  legalized  trespass  upon 
individual  rights.  But  in  either  event  there  must  be  an  inva- 
sion of  private  rights  to  support  an  action  by  an  individual 
for  his  own  benefit.  Th&  learned  trial  court  has  found  that 
the  structure  complained  of  and  its  operation  constitute  a 
nuisance  as  to  the  plaintiff.  But  do  the  facts  warrant  this 
conclusion  ?  We  think  not.  The  learned  justice  who  wrote 
for  the  Appellate  Division  stated  the  situation  most  forcibly 
and  correctly  when  he  said  :  "  The  defendant  has  done  nothing 
except  to  construct  and  operate  its  railroad  in  accordance  with 
the  increasing  demands  of  the  time,  and  whatever  injury  is 
inflicted  upon  the  plaintiff,  being  incidental  to  that  increase, 
must  be  deemed  to  be  within  the  terms  of  the  conveyance  of 
the  defendant's  property,  to  which  her  own  conveyance  is 
subject  Aside  from  the  maintenance  of  the  incline,  every 
act  complained  of  is  a  necessary  incident  to  the  ruiming  of 
cars  propelled  by  steam.  The  rumble  of  trains,  the  clanging 
of  bells,  the  shriek  of  whistles,  the  blowing  off  of  steam,  the 
discordant  squeak  of  wheels  in  going  around  the  curves,  the 
emission  of  smoke,  soot  and  cinders,  all  of  which  accompany 
the  operation  of  steam  cars,  are  undoubtedly  nuisances  to  the 


1905.]        Bennett  v.  Long  Island  Railroad  Co.  437 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Wernbb,  J. 

neighboring  dwellings  in  the  popnlar  sense,  but  as  they  are 
necessarily  incident  to  the  maintenance  of  the  road,  they  do 
not  constitute  nuisances  in  the  legal  sense,  but  are  regarded 
as  protected  by  the  legislative  autliority  which  created  the 
corporation  and  legalized  its  corporate  operations.  Nor  does 
the  legal  nature  of  such  annoyances  change  as  traffic  increases 
them  in  volume  and  extent." 

Since  the  findings  of  fact  herein  embrace  nothing  that  the 
defendant  has  not  the  right  to  do,  if  done  properly,  and  there 
is  no  finding  that  anything  in  the  method  of  operation  can  be 
obviated  witliout  destroying  the  right,  we  concur  in  the  con- 
clusion of  the  Appellate  Dvision  that  the  plaintiff  has  no 
cause  of  action. 

A  few  words  will  suffice  to  distingnish  this  case  from  two 
classes  of  cases  referred  to  upon  the  argument.  The  conclu- 
sion we  have  reached  is  not  at  war  with  tlie  decisions  in 
the  so-called  Fourth  avenue  cases.  {Lewis  v.  K.  Y.  cfc  IL 
R.  E.  Co.,  162  N.  Y.  202 ;  Muhlker  v.  Same,  197  U.  S. 
544.)  In  those  cases  the  highway  (Fourth  avenue)  had  been 
laid  out,  but  not  actually  opened,  for  many  years  before  the 
railroad  was  built.  The  abutting  owners  had  acquired  ease- 
ments in  the  highway  which  antedated  the  rights  of  the  rail- 
road company,  and  the  latter's  interference  with  such  ease- 
ments was  in  the  nature  of  an  unlawful  encroacliment  or 
trespass.  As  to  some  of  the  abutting  owners  the  railroad 
company  was  held  to  have  acquired  certain  rights  by  prescrip- 
tion or  adverse  possession,  and  in  those  cases  it  has  been 
decided  that  there  is  a  right  of  recovery  for  invasion  of  ease- 
ments in  excess  of  the  rights  thus  acquired.  In  the  case  at 
bar  it  is  different.  Many  years  before  Atlantic  avenue  wrja 
laid  out  or  opened  the  defendant's  predecessor  had  obtained  an 
absolute  title  to  its  land,  under  a  deed  giving  it  the  right  to 
operate  a  steam  surface  railroad  thereon.  When  Atlantic 
avenue  was  laid  out,  such  a  railroad  was  in  actual  operation 
npon  the  land  acquired  for  that  purpose.  It  was  this  situa- 
tion, no  doubt,  that  led  to  the  laying  out  of  a  double  street, 
one  section  on  either  side  of  the  railroad  strip.     Subsequent 
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purchasers  of  lands  abutting  upon  this  highway  took  their 
titles  from  the  same  source  as  the  defendant  and  subject  to  its 
vested  rights.     That  is  the  status  of  the  plaintiff. 

Neither  is  the  case  at  bar  in  conflict  with  the  decisions  in 
Oa/rvey  v.  Long  Island  R.  R.  Co,  (159  N.  Y.  323);  Cogs- 
weU  V.  N.  r.,  N.  11.  ds  //.  R.  R.  Co.  (103  id.  10) ;  Morton 
V.  Mayor^  etc.,  of  N.  T.  (140  id.  207) ;  Booth  v.  Rome,  W.  dk 
O.  T.  R.  R.  Co.  (140  id.  267),  and  Bohan  v.  Port  Jervis  Oas . 
Idght  Co.  (122  id.  18).  In  none  of  those  cases  had  the  plaintiffs 
taken  their  lands  expressly  subject  to  the  use  which  the  defend- 
ants were  making  of  their  lands.  In  each  of  those  cases  the  par- 
ticular thing  complained  of  was  held  to  be  unreasonable  and 
unauthorized,  and,  therefore,  an  unwarrantable  invasion  of  the 
rights  of  the  complainants.  If  the  lands  used  for  the  turn- 
table in  the  Garvey  case,  the  pumping  station  in  the  Morton 
case,  or  the  gas  retort  in  the  Bohan  case,  had  been  acquired 
for  those  very  purposes,  from  a  grantor  who  subsequently 
conveyed  adjoining  lands  to  others,  the  respective  situations 
and  decisions  would,  doubtless,  have  been  materially  different 
But  underlying  even  tiiese  cogent  considerations  there  is  the 
basic  distinction  that  when  the  legislature  authorizes  the 
operation  of  a  steam  surface  railroad  it  impliedly  sanctions 
and  legalizes  those  inconveniences  and  annoyances  to  others 
which  are  inseparable  from  the  proper  conduct  of  such  an 
enterprise. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

CuLLEN,  Ch.  J.,  Grat,  O'Brien  and  Haight,  JJ.,  concur ; 
Bartlett  and  Vann,  JJ.,  dissent. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  Essex 
County,  Appellant,  v.  Nathan  L.  Miller,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

Statute  op  Limitations  —  Claim  op  CSounty  for  Moneys  Lost  by 
32XEMPTI0N  FROM  TAXATION  —  CoNST.  Art,  7,  §  6.  A  proceeding  by  a 
county  instituted  in  1902,  under  chapter  515  of  the  Laws  of  1901,  to  com- 
pel the  state  comptroller  to  credit  it  with  moneys  lost  by  reason  of 
exemption  from  taxation  of  certain  lands  owned  by  railroads  situated 
therein  is  barred  by  the  Statute  of  Limitations,  where  it  appears  that 
such  claim  arose  prior  to  1889  and  in  that  year  was  recognized  and  its 
payment  directed  (L.  1889,  ch.  217),  but  through  the  laches  of  the  county 
officers  no  steps  were  taken  to  enforce  it  and,  therefore,  it  being  one 
ivhich  as  between  citizens  "would  be  barred  by  lapse  of  time,"  its  pay- 
ment is  forbidden  by  the  Constitution  (Art.  7,  §  6). 

BBople  ex  rd,  Essex  Co.  v.  Miller,  85  App.  Div.  145,  affirmed. 

(Argued  April  25,  1905;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  third  judicial  department,  entered 
Angast  6,  1903,  which  confirmed  a  determination  of  the 
•defendant  refusing  to  audit  and  allow  a  claim  of  the  relator 
presented  under  the  provisions  of  chapter  615  of  the  Laws  of 
1901  for  taxes  lost  in  consequence  of  previous  exemptions  of 
land  in  the  county  of  Essex  from  taxation. 

This  proceeding  was  instituted  by  the  relator,  the  County 
of  Essex,  to  compel  the  state  comptroller  to  credit  it  with  the 
sum  of  $58,423.52^  which  it  claimed  under  the  provisions  of 
chapter  515,  L.  1901,  providing  for  the  restoration  to  various 
counties,  including  the  relator,  of  moneys  lost  by  reason  of 
the  exemption  from  taxation  of  certain  lands  owned  by  rail- 
roads situated  therein.  Among  the  lands  thus  exempted 
there  were  various  tracts  belonging  to  the  Sacketts  Harbor  & 
Saratoga  Bailroad  Company  and  its  successors.  These  cor- 
porations had  been  authorized  by  the  legislature  to  purchase 
lands  in  Essex  and  certain  other  counties  in  the  northern  part 
of  the  state,  and  to  hold  the  same  free  from  taxation.  The 
•exemptions  thus  created  deprived  the  relator  and  the  other 
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counties  referred  to  of  the  taxes  wliich  they  would  otherwise 
have  collected  from  the  lands  thus  owned  and  held  by  these 
railroads.  There  were  about  140,000  acres  of  such  lands  in 
Essex  county,  and  the  losses  thus  sustained  form  the  basis  of 
its  claim. 

The  history  of  the  railroad  corporations  referred  to,  and  of 
the  legislation  whicli  gives  rise  to  this  proceeding,  is  as  fol* 
lows :  By  chapter  207,  L.  1848  (a  special  act),  the  Sacketta 
Harbor  &  Saratoga  R.  R.  Co.  was  incorporated,  with  power 
to  construct  its  road  from  Sacketts  Harbor  to  Carthage,  and 
from  Carthage  to  Saratoga.  Subsequently,  and  prior  to  1857^ 
it  located  the  line  of  its  road,  a  part  of  which  passed  through 
the  westerly  portion  of  Essex  count}'.  Under  the  act  of 
1848  the  railroad  company  was  granted  the  pre-emptive  right 
to  purchase  from  the  state  250,000  aci*es  of  land  in  the 
counties  of  Herkimer  and  Hamilton.  By  subsequent  acta 
the  railroad  company  was  authorized  to  acquire  other  land  in 
the  Adirondack^,  and  prior  to  1857  it  had  acquired  about 
140,000  acres  of  land  in  Essex  county.  Owing  to  changes  in 
its  route  no  part  of  the  railroad  was  ever  actually  built  in 
any  part  of  that  county. 

By  chapter  98,  L.  1857,  the  lands  of  the  railroad  company, 
"  by  whatever  name  the  said  corporation  may  hereafter  bo 
lawfully  called,  *  *  *  shall  be  free  and  exempt  from  all 
taxation  until  the  twelfth  day  of  September,  one  thousand 
eight  hundred  and  seventy-nine;  but  this  section  shall  not 
apply  to  the  roadbed  or  track,  nor  to  lands  occupied  or  used 
for  structures  necessary  to  the  working  of  its  road,  nor  to 
any  lands  after  the  same  shall  have  been  sold  by  said  corpora- 
tion." In  the  same  year  the  name  of  the  railroad  waa 
changed  to  "The  Lake  Ontario  &  Hudson  River  Railroad 
Company."  (L.  1857,  ch.  280.)  The  corporation  subse- 
quently became  merged  in  a  corporation  organized  under 
chapter  236  of  the  Laws  of  1863,  called  the  Adirondack  Com- 
pany, which  acquired  all  the  lands  theretofore  held  by  its 
predecessors.  By  the  provisions  of  that  act  the  new  company 
was  authorized  to  purchase  1,000,000  acres  of  land,  and  hold 
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the  same  exempt  from  all  taxation  until  September  12th,  1883. 
This  exemption  covered  the  lands  above  referred  to,  acquired 
by  the  Sacketts  Harbor  &  Saratoga  B.  R.  Co.,  and  forms  the 
basis  of  the  present  controversy. 

For  the  purpose  of  providing  a  method  whereby  the  coun- 
ties to  which  the  above  exemptions  applied  could  reimburse 
themselves  for  the  moneys  they  had  lost  by  reason  of  siich 
exemptions,  the  legislature  passed  the,  laws  hereinafter 
mentioned. 

L.  1862,  Chapter  225 :  "  Section  1.  The  comptroller  of  the 
state  of  New  York  is  hereby  authorized  and  directed  in  his 
statement  and  settlement  of  the  accounts  of  non-resident 
taxes  returned  from  the  counties  of  Essex  and  Warren  as 
non-resident,  and  of  the  State  tax  apportioned  on  and  charged 
to  said  counties,  to  credit  the  treasurers  of  said  counties  of 
Essex  and  Warrqn  with  the  amount  of  all  taxes  heretofore 
rejected  by  the  comptroller  from  the  non-resident  taxes 
returned  and  unpaid  for  the  years  eighteen  hundred  and  iifty- 
seven,  eighteen  hundred  and  lifty-eight,  eighteen  hundred 
and  fifty-nine  and  eighteen  hundred  and  sixty,  which  were  so 
rejected  on  the  ground  that  the  same  were  exempt  from 
taxation,"  under  ch.  98,  L.  1857,  above  referred  to,  "and  to 
cause  any  amount  that  may  be  found  due  to  said  treasurers 
of  said  counties  of  Essex  and  Warren,  after  such  credit,  and 
after  stating  the  account  of  said  counties  of  Essex  and  War- 
ren, as  in  other  respects  provided  by  law,  to  be  paid  to  the 
treasurers  of  said  counties  of  Essex  and  Warren,  out  of  the 
treasury  of  this  state. 

"Section  2.  The  comptroller  shall  hereafter  in  his  annual 
statements  or  settlements  of  the  account  of  non-resident  taxes 
returned  from  the  counties  of  Essex  and  Warren,  as  unpaid, 
not  reject  or  disallow  any  part  of  said  taxes  so  returned  on 
the  ground  that  the  lands  on  which  the  same  are  assessed  are 
exempt  from  taxation,  under  the  acts  above  named  in  the 
first  section  of  this  act,  or  either  of  them ;  but  if  said  taxes 
are  in  other  respects  legally  assessed  and  returned  as  unpaid, 
he  shall  admit  and  allow  the  same  to  the  credit  of  said  treas- 
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urers  of  said  coanties  of  Essex  and  Warren."  Under  this 
Act  there  was  credited  to  Essex  coanty  in  1862  the  sum  of 
$4,724.45. 

L.  1868,  Ch.  355,  was  similar  in  sabstance  to  the  act  of 
1862,  except  that  it  covered  all  the  exemptions  granted  by  the 
acts  above  referred  to,  and  included  the  taxes  rejected  by  the 
oomptroller  during  the  years  1860  to  1867,  both  inclusive. 

L.  1870,  Ch.  487,  was  practically  a  repetition  of  the  last 
two  acts  mentioned,  except  that  it  directed  the  comptroller  to 
give  credit  for  all  taxes  thus  rejected  during  the  years  1867  to 
1867,  both  inclusive  (the  period  covered  by  both  such  last- 
jnentioned  acts),  and  this  credit  was  to  be  based  on  an  assumed 
valuation  of  $1  an  acre  at  the  rate  per  cent  of  the  taxes  pre- 
vailing during  those  years. 

L.  1889,  Ch.  217,  provided:  "The  comptroller  of  this 
■state  is  hereby  authorized  and  required  to  state  an  account 
with  the  treasurers  of  the  counties  of  Hamilton,  Warren, 
Essex  and  Franklin,  in  which  he  shall  credit  said  treasurers 
with  the  non-resident  taxes,  including  the  state  tax  appor- 
tioned to  said  counties  from  and  including  the  year  one 
thousand  eight  hundred  and  fifty-seven  to  and  including  the 
year  one  thousand  eight  hundred  and  sixty-seven,  which  were 
rejected,  canceled  or  disallowed  under  the  provisions  "  of  the 
exemption  acts  above  referred  to,  "  and  he  shall  also  credit 
said  treasurers  in  said  account  with  the  amount  of  the  non- 
resident taxes,  including  the  State  tax  from  which  the  non- 
resident lands  in  these  respective  counties  have  been  exempted 
by  the  aforesaid  acts ;  such  amount  shall  be  computed  upon 
an  assumed  valuation  of  one  dollar  per  acre,  and  at  the  rate 
per  cent  of  such  taxes  in  each  of  the  years  aforesaid,  from  one 
thousand  eight  hundred  and  fifty-seven  to  one  thousand 
eight  hundred  and  sixty-seven,  inclusive,  and  from  and  includ- 
ing the  year  one  thousand  eight  hundred  and  sixty-eight  to 
one  thousand  eight  hundred  and  eighty-three,  inclusive.  Any 
amount  which  shall  be.  found  due  upon  such  stated  account 
shall  be  paid  to  said  counties  respectively  out  of  the  treasury 
of  this  State." 
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It  appears  that  the  county  of  Essex  did  assess  some  of  the 
exempted  lands,  and  returned  such  assessments  as  non-resident 
taxes  to  the  comptroller  who  rejected  and  canceled  the  same. 
Still  other  exempted  lands  were  thus  assessed  but  never 
returned  to  the  comptroller.  No  legal  proceedings  were  com- 
menced to  compel  the  comptroller  to  give  the  relator  credit 
for  such  taxes  on  the  exempted  land  under  the  provisions  of 
the  foregoing  acts,  until  this  proceeding  was  commenced  in 
April,  1902,  under  the  provision  of  chapter  515  of  the  Laws 
of  1901.  That  act  amended  chapter  355,  L.  1868,  as  amended 
by  chapter  217,  L.  1889,  as  above  set  forth,  by  adding  the  fol- 
lowing section :  ''  The  account  herein  provided  for  shall  be 
stated  by  the  comptroller,  on  or  before  January  first,  nineteen 
hundred  and  two,  and  shall  include  such  taxes  as  may  have 
been  lost  by  the  failure  of  the  treasurer  of  these  respective 
counties  to  return  the  same  during  the  period  of  exemption 
mentioned  in  the  aforesaid  acts.     *    *    *  " 

The  county  of  Essex  presented  to  the  comptroller  a  state- 
ment of  the  amount  claimed  by  it  by  reason  of  the  provisions 
of  the  foregoing  acts,  but  the  comptroller  refused  to  admit  the 
claim.  The  Appellate  Division  confirmed  this  determination 
and  the  relator  now  appeals  to  this  court. 

Zeiois  E.  Carr  and  Frank  L.  Bell  for  appellant.  The 
claim  of  the  relator  which  was  presented  to  the  comptroller 
and  rejected  by  him,  was  not,  when  presented,  barred  by  any 
Statute  of  Limitations.  {Cayuga  Co,  v.  Staie^  153  N.  Y.  279 ; 
jParmenter  v.  State,  135  N.  Y.  154;  O'Hara  v.  State,  112 
N.  Y.  146;  UUUr  Co.  Case,  177  K.  Y.  193;  Matter  of 
Oreene,  166  N.  Y.  485 ;  F.  /.  B.  Co.  v.  Tmon  of  Attica,  119 
N.  Y.  204 ;  CorUnga  v.  State,  99  N.  Y.  491 ;  Matter  of 
Clark  V.  Sheldon,  106  N,  Y.  104 ;  134  N.  Y.  333 ;  Brid^e$ 
Case,  92  N.  Y.  575 ;  Crowningahield  Case,  124  N.  Y.  585.) 
Chapter  515  of  the  Laws  of  1901  is  constitutional,  thejegisla- 
ture  being  clothed  with  ample  power  to  recognize  the  claim 
and  being  the  sole  judge  as  to  whether  it  should  afford  the 
relief  provided  for.    {People  ex  rel.  v.  Dayton,  55  N.  Y. 
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867;  People  ex  rel  v.  Schuyler ,  79  N.  Y.  201;  People  v. 
Stephens,  71  N.  Y,  527.) 

Julius  Jit.  Mayer,  Attorney-General  {Horace  McGuire  of 
connsel),  for  respondent.  The  claim  ef  the  relator  is  barred 
by  the  Statute  of  Limitations.  {Ya/tes  v.  State,  128  N.  Y. 
221;  McDougaU  v.  State,  109  N.  Y.  73;  Cole  v.  State,  102 
N.  Y.  48 ;  Cayuga  Co,  v.  State,  153  N.  Y.  279 ;  Coxe  v.  State, 
144  N.  Y.  396  ;  Corkings  v.  State,  99  N.  Y.  491 ;  Mc Master 
V.  State,  103  N.  Y.  547 ;  Parm^iter  v.  State,  135  N.  Y.  154 ; 
S.  Mfg.  Co.  V.  6S^fe,  104  N.  Y.  562;  Faw^  v.  SUte,  127 
N.  Y.  190.) 

"Werner,  J.  In  this  proceeding  the  county  of  Essex  seeks 
to  recover  from  the  state  certain  moneys  which,  in  the  regular 
course  of  taxation,  would  have  been  paid  as  taxes  upon  lands 
situated  in  that  county,  but  which  were  not  collected  because 
such  lands  were  exempted  from  taxation  by  the  several 
statutes  above  referred  to.  These  statutes  very  clearly  dis- 
close their  real  origin  and  purpose.  A  corporation,  whose 
ostensible  purpose  was  to  construct  and  operate  a  railroad, 
but  whoso  real  object  seems  to  have  been  to  acquire  almost 
boundless  tracts  of  Adirondack  forest  lands,  succeeded  in  get- 
ting a  railroad  charter  under  a  special  act,  which,  as  subse- 
quently amended,  gave  it  the  pre-emptive  right  to  purchase 
and  hold  such  lands  to  the  extent  of  a  million  acres.  After 
large  areas  of  such  lands  had  been  thus  acquired,  the  legisla- 
ture became  convinced  that  a  railroad  company  engaged  in 
the  laudable  undertaking  of  acquiring  a  forest  domain,  ought 
not  to  be  unduly  burdened  with  taxes,  and  so.  it  was  ordained 
(L.  1857,  ch.  98)  that  all  the  lands  of  the  corporation,  except 
those  occupied  by  its  roadbed  and  working  structures,  should 
be  exempt  from  taxation  until  the  year  1879.  This  period 
of  exemption  was  subsequently  and  successively  extended  so 
that  it  ultimately  embraced  all  the  years  from  1857  to  1883. 
It  soon  became  apparent,  of  course,  that  this  generosity  of 
the  state  was  being  practiced  at  the  expense  of  the  '^  Adiron* 
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dack  "  counties  embracing  this  railroad  belt,  and  particularly 
of  the  relator,  through  whose  territory  not  a  rod  of  the  rail- 
road was  ever  laid,  and  so  it  was  further  enacted  that  the 
comptroller  of  the  state,  in  his  annual  settlements  with  the 
treasurers  of  the  counties  named,  should  credit  them  with 
the  amount  of  the  taxes  which  the  railroad  lands  would  have 
paid  if  not  thus  exempted.  Under  the  first  of  these  statutes 
(L.  1862,  ch.  225)  the  relator  presented  its  claim  and  was 
credited  in  that  year  with  the  sum  of  $4,724.45.  Other  stat- 
utes of  similar  import  were  passed  in  1868, 1870  and  1889, 
varying  in  details  which  are  unimportant  for  the  purposes  of 
this  discussion. 

At  various  times  since  1862  the  successive  treasurers  of  the 
relator  have  presented  claims  under  these  statutes  to  the 
comptroller  which  have  been  disallowed,  and  during  the  whole 
of  the  period  from  1862  to  1883  such  treasurers  have 
neglected  to  present  still  other  claims  for  large  amounts  to 
which  the  relator  would  then  have  been  entitled  if  proper 
claims  had  been  seasonably  presented.  The  only  legal  pro- 
ceeding ever  instituted  on  relator's  behalf  npon  these  claims 
is  the  one  at  bar,  and  that  was  not  commenced  until  1902. 

No  argument  is  needed  to  establish  the  substantial  charac- 
ter of  relator's  loss  or  the  equity  of  its  claim.  The  state 
interposes  the  Statute  of  Limitations  as  a  defense,  and  it  goes 
without  saying  that  if  this  plea  is  well  founded  it  must  pre- 
vail, no  matter  how  intrinsically  meritorious  the  relator's 
claim  may  be,  or  how  powerful  the  equitable  considerations 
tliat  support  it.  The  original  liability  of  the  state  to  the 
relator,  created  by  the  statutes  above  referred  to,  was  of  such 
a  character  tiiat,  as  between  individuals,  it  would  have  been 
barred  by  tlie  six  years'  statute  (Sec.  382,  Code  Civ.  Pro.),  or 
at  longest  by  the  ten  years'  statute  (Sec.  388,  Code  Civ. 
Pro.).  Our  State  Constitution  provides  that  "neither  the 
legislature,  the  canal  board  nor  any  person  or  persons  acting 
in  behalf  of  the  state,  shall  audit,  allow  or  pay  any  claim 
which,  as  between  citizens  of  the  state,  would  be  barred 
by  lapse  of   time."     (Art.  VII,  sec.  6.)    There  can  be  no 
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doubt  tliat  these  Statutes  of  Limitation,  made  applicable 
by  this  constitutional  provision,  constitute  an  effectual  bar 
to  the  relator's  claim,  unless  some  extraneous  or  inci- 
dental condition  existed  or  has  intervened  to  prevent  or 
arrest  the  operation  of  the  statute  or  to  extend  the  period  of 
limitation.  In  this  behalf  the  relator  contends  tliat  a  large 
portion  of  its  claim  consists  of  taxes  lost  by  the  failure  of  its 
successive  treasurers  to  return  the  same  to  the  comptroller 
during  the  period  of  exemption,  and  that  not  until  1901  did 
the  state  recognize  its  obligation  to  allow  any  such  claim.  (L. 
1901,  ch.  615.)  If  this  contention  is  well  founded,  the  relator 
may  properly  invoke  the  rule  that  lapse  of  time  is  never  a  bar 
to  a  claim  against  the  state  so  long  as  there  is  no  tribunal  to 
which  the  claim  may  be  presented,  and  by  which  it  may  be 
passed  upon  and  payment  awarded.  {Bd.  Supra.  Cayuga 
County  V.  State  of  N.  T.  153  JS".  Y.  280 ;  County  of  Ulster  v. 
State  of  If.  Y.  177  id.  194.)  Thus  the  controversy  resolvea 
itself  into  the  single  question  whether,  at  any  time  prior  to 
1901,  there  existed  a  tribunal  with  jurisdiction  to  hear  and 
determine  the  relator's  claim.  Since  it  is  beyond  dispute 
that  the  statute  of  1889  (Chap.  217)  was  the  first  to  cover  the 
whole  period  of  exemption  from  1857  to  1883,  we  pass  over 
the  earlier  statutes  and  address  ourselves  to  the  question 
whether  the  statute  of  1901  gave  to  the  relator  any  rights  that 
it  did  not  have  under  the  statute  of  1889.  Under  the  statute 
of  1889  the  comptroller  was  charged  with  the  duty  of  stating 
an  account  with  the  treasurers  of  the  county  of  Essex  and  the 
others  named,  in  which  such  treasurers  were  to  be  credited  with 
the  non-resident  taxes,  including  the  state  tax  apportioned  to 
such  counties,  which  were  "  rejected,  cancelled  or  disallowed,'* 
from  and  including  1857  to  and  including  1867,  under  the 
exemption  acts  above  referred  to.  That  part  of  the  statute 
clearly  referred  only  to  the  taxes  "  rejected^  cancelled  or  disal- 
lotjoed^^  in  the  years  from  1857  to  1867  inclusive.  Then  fol- 
lows the  further  direction  that  the  comptroller  "  shall  also  credit 
said  treasurers  in  said  account  with  the  amount  of  the  non-resi- 
dent taxes,  including  the  state  tax  from  which  the  non-resident 
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lands  in  those  respective  counties  have  been  exempted  by  the 
aforesaid  acts,  *  *  *  from  one  thousand  eight  handred 
and  fifty-seven  to  one  thousand  eight  hnndred  and  sixty-seven, 
inchisive,  and  from  and  including  one  thousand  eight  hun^ 
dred  and  sixty-eight  to  one  thousand  eight  hundred  and 
eighty-three  inclusive."  This  latter  portion  of  the  statute^ 
it  will  be  observed,  relates  broadly  'to  taxes  "  exempted^^^ 
and  not  merely  to  such  taxes  ^^  rejected^  cancelled  or  die- 
aUowedy'*  and  it  also  refers  a  second  time  to  the  period 
from  1S57  to  1867,  thus  indicating  that  it  was  the  legis- 
lative intent  to  have  the  comptroller  credit  the  several 
treasurers  mentioned,  not  only  with  the  amount  of  the  non- 
resident taxes  which  had  been  returned  and  then  rejected,, 
canceled  or  disallowed  between  1857  and  1867,  but  also  with 
all  of  the  non-resident  taxes  from  1857  to  1883  which  had 
been  exempted  by  any  of  the  acts  referred  to,  and  without 
regard  to  the  question  whether  they  had  ever  been  returned, 
rejected,  canceled  or  disallowed,  or  not.  If  this  was  not 
what  was  intended  by  the  legislature  of  1889  we  are  utterly 
at  a  loss  to  account  for  the  peculiar  phraseology  of  the  statute, 
by  which  the  taxes  "  rejected,  Cancelled  or  disallowed "  for 
the  period  from  1857  to  1867  are  explicitly  separated  from 
the  other  "  exempted  "  taxes  for  the  whole  period  from  1857  to 
1883.  The  final  direction  of  the  statute  of  1889  is  that  "any 
amount  which  shall  be  found  due  upon  such  stated  account 
shall  be  paid  to  said  counties  respectively  out  of  the  treasury 
of  this  state." 

Turning  now  to  the  statute  of  1901  (Ch.  515)  we  find  that 
it  directs  the  comptroller  to  include  in  his  account  with  the 
counties  named  '^  such  taxes  as  may  have  been  lost  by  the 
failure  of  the  treasurers  of  these  respective  counties  to  return 
the  same  during  the  period  of  exemption  mentioned  in  the 
aforesaid  acts."  When  we  compare  this  language  with  that 
of  the  statute  of  1889  the  effort  to  resuscitate  a  defunct  claim 
becomes  palpable.  It  imposes  upon  the  comptroller  no  duty^ 
and  it  invests  the  counties  named  with  no  rights  that  did  not 
exist  under  the  statute  of  1889.     There  is,  to  be  sure,  a  change 
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of  phraseology,  but  no  change  of  meaning.  Indeed,  nothing 
more  was  possible,  for  tlie  earlier  statute  covered  the  whole 
subject.  This  situation  presents  its  own  best  commentary. 
With  the  same  duties  imposed  and  the  same  rights  given  by 
the  statute  of  1889  as  by  tlie  statute  of  1901,  a  period  of 
twelve  years  elapsed,  during  every  day  of  which  the  relator 
had  the  right  to  the*  very  remedy  which  it  now  seeks  to 
invoke,  or  any  other  remedy  which  a  court  of  competent  juris- 
diction could  properly  have  granted.  It  failed  to  obtain 
relief,  not  because  there  was  no  tribunal  to  hear  and  decide 
its  cause,  but  on  account  of  the  laches  of  its  officers.  The 
conclusion  from  all  this  is  as  obvious  as  it  is  inevitable.  The 
relator  must  fail  because  its  claim  is  one  ^^  which,  as  between 
citizens  of  the  state,  would  be  barred  by  lapse  of  time." 

The  order  of  the  Appellate  Division,  confirming  the  deter- 
mination of  the  comptroller,  should  bo  affirmed,  with  costs. 

CtJLLBN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Vann,  JJ.,  concur. 

Order  affirmed. 


Nettie  M.  Whaley,  Respondent,  v.  Erie  Eailroab  Com- 
PANY,  Appellant. 

Bailroads  —  Liability  for  Damages  to  Dohrstic  Anihals  uvdbe 
Section  82  of  the  Railroad  Law.  Section  82  of  the  Railroad  Law  (L. 
1890,  ch.  565)  imposes  no  duty  upon  a  railroad  corporation  to  keep  closed, 
except  when  used,  farm  gates  placed  in  fences  for  the  convenience  of  the 
owners  of  adjoining  property.  If  the  fences  are  in  good  repair,  in  the 
absence  of  affirmative  proof  of  some  negligent  or  willful  act  causing  the 
injury,  it  is  not  liable  for  damages  to  domestic  animals  straying  through 
an  open  gateway  upon  the  track  and  which  were  killed  thereon.  Mere 
proof,  therefore,  of  the  accident  and  that  the  gate  was  open  is  insufficient 
upon  which  to  base  a  recovery,  especially  in  a  case  where  the  adjoining 
owner  was  notified  that  the  gate  was  open  and  promised  to  close  it. 

WhaUy  v.  Ene  li.  R.  Co.,  88  App.  Div.  621,  reversed. 

(Argued  May  1,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 


1905.]  Whaley  v.  Erie  Railroad  Co.  449 

N.  Y.  Rep.]  Points  of  counsel. 

^November  27,  1903,  which  affirmed  a  judgment  of  the 
Wyoming  County  Court  affirming  a  judgment  of  a  Justice's 
•Court  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  N.  Orcutt  for  appellant.  The  statutory  duty  of 
the  defendant  was  to  erect  and  maintain  fences  on  the  sides 
•of  its  road  with  farm  crossings  and  openings,  with  gates 
therein  at  such  farm  crossings  whenever  and  wherever  reason- 
ably necessary  for  the  use  of  the  owners  and  occupants  of 
adjoining  lands.  When  made  and  in  good  repair  the  railroad 
company  is  not  liable  for  any  damages  unless  negligently  or 
ivillf ully  done.  (L.  1890,  ch]  565,  §  32 ;  Murray  v.  N.  T. 
€.  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec.  339.)  Defendant  was 
not  negligent  in  failing  to  close  the  gate,  nor  in  the  fact  that 
the  gate  was  open,  and  there  is  no  evidence  sufficient  to  per- 
mit a  finding  of  negligence  and  it  was  error  to  deny  defend- 
ant's motion  for  a  nonsuit.  {Harding  v.  (7.,  M,  dk  S.  P.  Ry. 
Co.,  100  Iowa,  677;  ft,  B.  <&  Q.  R.  Co.  v.  Sierer,  13  111. 
App.  261;  /.  C  R.  Co.  v.  McEee,  43  111.  119;  Jfoers 
T.  iT.  P.  R.  R.  Co.j  82  N.  W.  Rep.  1085 ;  P.  D.  c&  K  R. 
Co.  V.  Aten,  43  111.  App.  68.)  The  primary  duty  of  keeping 
the  gates  closed  rested  upon  Quayle,  tlie  landowner.  (Z>.  JS. 
Co.  V.  N.  T.  C.  cfe  //.  R.  R.  R.  Co.,  53  Hun,  396 ;  Megrue 
-V.  Lennox,  59  Ohio  St.  479 ;  Magilton  v.  iT.  Y.  C.  cj&  H.  R. 
R.  R.  Co.,  11  App.  Div.  376 ;  Ada7ns  v.  A.,  T.  cfe  S.  F.  R. 
Co.,  46  Kan.  161;  Rouse  v.  Osbo?^,  3  Kan.  App.  139; 
JSames  v.  £.  cfe  W.  R.  Co.,  14  Allen,  151 ;  Harrington  v. 
C,  R.  I.  cfe  P.  R.  Co.,  71  Mo.  304 ;  Zemon  v.  C.  cfe  G.  T.  R. 
Co.,  59  Mich.  618 ;  C.  iSb  A.  R.  Co.  v.  Barnes,  116  Ind.  126  ; 
Russell  V.  Ilanley,  20  Iowa,  219.)  No  duty  rests  upon  the 
TaUroad  company  to  close  gates,  unless  the  landowner  has  so 
far  failed  to  perform  his  duty  that  a  fence  is  not  being  main- 
tained, and  the  railroad  company  has  notice  of  that  fact  suf- 
ficient to  shift  the  duty  of  closing  the  gates  from  the  land- 
owner to  the  railroad  company.     In  tliat  event  only  the  rail* 
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road  company  is  chargeable  with  the  duty  of  using  reasonable 
care  to  see  tliat  the  gates  are  closed  a%  against  a  non-adjacent 
landowner,  but  not  even  then  as  against  the  landowner  who 
neglects  to  dose  them.  {Hungerford  v.  S,  B.  dk  N'.  Y.  R. 
Co.,  46  Hun,  339 ;  Ada^m  v.  A.,  T.  dh  S.  K  It.  Co.,  4ft 
Kan.  161.) 

Michael  L.  Coleman  for  respondent.  The  primary  duty  of 
keeping  the  gate  in  question  closed,  as  between  the  defendant 
and  the  plaintiff,  rested  upon  the  defendant.  {Spinner  y. 
iT.  Y.  a  dk  H.  R.  R.  R.  Co.,  6  Hun,  600;  67  N.  Y.  153; 
Connolly  v.  C.  V.  R.  R.  Co.,  4  App.  Div.  221 ;  Dayton  v. 
iT.  Y,  L.  E.  A  W.  R.  R.  Co.,  81  Hun,  284;  Chapman  v. 
N.  Y.  C.  <&  II.  R.  R.  R.  Co.,  33  N.  Y.  369 ;  Payne  v.  21 
dk  £.  R.  Co.,  83  N.  Y.  672 ;  Gardner  v.  Friedrich,  25  App. 
Div.  621.) 

Gray,  J.  The  plaintiff  recovered  a  judgment,  in  the  court 
of  a  Justice  of  the  Peace,  for  the  loss  of  some  cows,  which 
were  killed  upon  the  track  of  the  defendant.  Tlie  judgment 
was  affirmed  in  the  County  Court  of  Wyoming  county  and 
the  Appellate  Division,  in  the  fourth  department,  having 
further  affirmed  the  judgment  by  a  divided  court,  has  certified 
the  case  to  this  court. 

It  appears  from  the  evidence  adduced  by  the  plaintiff  that 
her  cows  broke  down  the  line  fence,  in  the  night,  which  sepa- 
rated her  farm  from  that  of  her  neighbor,  a  man  named 
Quale,  and,  straying  through  his  farm,  passed  by  an  open 
gateway  upon  the  defendant's  track.  Quale's  fann  lay  upon 
both  sides  of  the  railroad  and  the  gate  had  been  constructed 
for  his  private  crossing.  Ko  claim  is  made  by  the  plain tiff^ 
that  there  was  any  negligence  in  the  operation  of  the  train 
which  injured  her  cattle.  Her  right  of  recovery  is  predicated 
upon  a  neglect  of  duty  on  the  defendant's  part  in  suffering- 
Quale's  gateway  to  be  open  upon  the  night  in  question.  She 
showed  by  several  witnesses  that  they  had  frequently  observed 
the  gate  to  T>e  standing  open ;  but  the  facts  of  the  evening,. 
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preceding  the  killing  of  her  cattle,  were  testified  to,  solely,  by 
Qnale  and  by  Doody,  the  defendant's  section  foreman,  who 
were  called  by  her  to  testify.  Quale  described  the  gate  as 
having  been  i-ecently  repaired.  He  says  that,  when  he  was 
awakened  in  the  night  and  was  told  of  some  cattle  being  on 
the  crossing,  he  found  the  gate  wide  open.  On  the  further 
side  of  the  track  was  his  vineyard,  in  which  he  had  been  work- 
ing, daily,  for  several  weeks.  He  was  unable  to  remember 
whether  he  had  closed  the  gate  that  evening  or  not ;  but  he 
said  that  Doody  had  cautioned  him  to  keep  the  gate  closed. 
Doody  testified  that  he  had  been  working  at  the  crossing 
during  the  day  and  when  he  left,  shortly  before  six  o'clock, 
Quale  was  standing  at  the  crossing  with  the  gate  open.  He 
says  that  Quale  told  him  he  would  close  the  gate  after  he  had 
fed  his  pigs,  and  the  witness  left  without  seeing  him  do  so. 
The  defendant  gave  no  evidence ;  but  moved  for  a  nonsuit, 
upon  the  ground  that  the  plaintiff  had  failed  to  prove  that 
the  occurrence  was  due  to  any  fault,  or  neglect,  of  the  defend- 
ant, or  of  any  of  its  employes.  This  motion  was  denied  and 
the  justice  gave  judgment  to  the  plaintiff  for  the  value  of 
her  cows. 

The  recovery  of  the  plaintiff  appeal's  to  have  been  sustained 
upon  the  theory  that  it  was  the  defendant's  duty  to  require  its 
trackmen,  in  their  nightly  rounds,  to  examine  if  the  gates  at 
private  crossings  were  closed  and  that  the  mere  proof  of  the 
accident  and  of  the  open  gate  was  sufficient  to  make  the 
defendant  responsible  for  the  damage.  Such  seems,  at  any 
rate,  to  be  the  gist  of  the  reasoning  in  the  opinion  of  the 
county  judge.  No  opinion  was  rendered  at  the  Appellate 
Division ;  although  we  think  that,  having  deemed  the  case  to 
present  a  question  of  law  of  sufficient  importance  to  require 
review  by  this  court,  an  expression  of  the  views  of  that  court 
was  due.  I  am  quite  unable  to  agree  with  the  view  taken 
below  of  the  case.  I  do  not  think  that  the  Bailroad  Law,  in 
its  provision  for  fences  and  farm  crossings,  operated  to  relieve 
the  plaintiff'  from  the  burden  of  affirmatively  showing  that 
the  defendant's  employes  were  guilty  of  some  negligent  act, 
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to  which  the  killing  of  the  cattle  might  be  traced.  It  was 
not  Doody's  duty,  or  that  of  any  other  employ^  of  the 
defendant,  to  close  the  gate,  when  the  farm  owner  was 
making  use  of  his  private  crossing.  It  being  there  for  his 
convenience,  Doody  liad  the  right  to  accept  his  assurance  that 
lie  would  close  the  gate,  when  he  was  through  with  his  work. 
That  the  evidence  showed  the  gate  to  have  been  frequently, 
even  habitually,  open  was  insufficient  to  establish,  pre- 
sumptively, any  neglect  of  duty  on  the  defendant's  part. 
Unless  the  statute  imposes  upon  the  railroad  company  a 
duty  so  absolute,  with  respect  to  the  closing  of  these  gates  at 
private  crossings,  as  that  the  mere  proof  of  the  accident  and 
of  the  open  gateway  suffices  to  cast  upon  it  the  burden  of 
proving  that  its  servants  were  not  at  fault,  the  plaintiff  had 
not  made  out  a  cause  of  action.  The  Eailroad  Law  imposes 
no  such  burden  by  its  language  and  I  do  not  think  that  it  can 
be  so  construed.  Section  32  of  the  Eailroad  Law,  which  is 
the  provision  in  question,  provides  that  every  railroad  cor* 
poration  shall  erect  and  maintain  fences  on  the  sides  of  its 
road,  with  farm  crossings  and  openings  with  gates  wherever 
reasonably  necessary  for  the  use  of  the  owners  of  the  adjoin- 
ing lands.  It  reads :  "  So  long  as  such  fences  *  *  *  are 
not  in  good  repair,  the  corporation  *  *  *  shall  be  liable 
for  all  damages  *  *  *  to  any  domestic  animals.  When 
made  and  in  good  repair,  they  shall  not  be  liable  for  any  such 
damages,  unless  negligently  or  willfully  done."  The  language 
of  the  statute  is  plain  enough.  It  casts  the  railroad  company 
in  damages,  only,  when  the  fences  are  not  in  good  repair,  or, 
if  in  good  repair,  when  the  damage  is  negligently,  or  will- 
fully, done.  In  Chapman  v.  ^ew  York  Central  Railroad 
Company^  (33  N.  Y.  369),  the  plaintiff's  recovery  of  damages, 
for  the  killing  of  his  horses  by  a  passing  train,  was  upheld 
upon  the  ground  that  the  defendant's  employ^  neglected  to 
replace  the  bars  of  the  fence,  which  he  had  taken  down 
for  the  purpose  of  passing  through  with  a  team.  He  was 
employed  as  a  day  laborer  and  he  had  let  down  the  bars  in 
the  evening,  while  engaged  in  some  separate  business  of  his 
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own  concern.  Inaemuck,  however,  as  it  appeared  that  it  was 
a  part  of  his  duty,  after  his  day's  labor,  to  give  attention  to 
anything  which  seemed  amiss  about  the  railroad  property,  his 
failure  to  put  up  the  bars  was  held  to  be  a  neglect  of  duty, 
for  which  the  defendant  became  responsible. 

In  Spinner  v.  iT.  Y.  C.  dk  H.  Ji.  B.  E.  Co.,  (67  N.  Y. 
153),  nothing  was  decided  by  this  court  contrary  to  the  view, 
which  I  entertain,  that,  to  make  a  railroad  company  respon- 
sible for  damages  in  such  a  case,  the  evidence  must  prove, 
or  tend  to  prove,  a  neglectful,  or  wrongful,  act  leading  to 
the  occurrence.  All  that  that  case  decided,  in  efifect,  was 
that,  as  j:he  gateway  there  in  question  had  been  diverted  from 
its  original  purpose  of  serving  the  convenience  of  the  original 
proprietor  of  the  adjoining  lands  to  that  of  a  common  passage- 
way for  the  defendant's  customers,  the  duty  devolved  upon  it 
of  seeing,  when  the  use  of  the  gate  for  the  day  had  ceased, 
that  it  was  closed.  "  It  is  permitted  to  put  it  there  for  the 
convenience  of  the  adjoining  farmers.  *  *  *  When  it  is 
put  to  its,  or  their  (their  customers')  use  *  *  *  it  is  not 
a  farm  gate.  *  *  *  If  it  permits  *  *  *  such  a  use 
of  the  gateway  as  *  *  *  results  in  the  gate  not  serving 
the  end  of  a  fence,  it  fails  in  its  duty."    (P.  158.) 

The  intent  of  the  statute  was  not  to  change  any  rule  of  evi- 
dence with  respect  to  the  burden  upon  the  plaintiff  in  a  negli- 
gence action  of  showing  the  neglect  of  some  duty  owing  to 
him,  as  a  condition  of  the  right  to  recover  damages  against 
the  defendant.  Its  intent  was  to  prescribe  the  performance 
of  a  certain  duty  by  a  railroad  corporation  of  fencing  off  its 
track  from  the  adjoining  lands ;  with  the  privilege  to  adjoin- 
ing owners  of  lands  of  having  gates  and  private  crossings  to 
subserve  their  convenience. 

It  is  clear,  I  think,  that  Quale  could  not  have  recovered 
against  the  defendant,  if  he  had  sustained  any  damage  to  his 
live  stock,  by  reason  of  the  gate  being  open  ;  because  it  would 
have  been  due  to  his  own  neglect.  If  that  be  true,  it  is  difB- 
cnlt  to  see  how  the  plaintiff  could  hold  it  responsible,  when 
the  occurrence  was  not  through  its  neglectful  act ;  unless  the 
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statute  is  to  receive  the  extraordinarily  strict  constmction 
suggested. 

For  these  reasons,  the  jndgraent  appealed  from  should  be 
reversed,  with  costs  in  all  the  courts  to  the  defendant. 

CuLLBN,  Ch.  J.,  O'Brien,  Bartlett,  Haioht  and  Werner, 
JJ.,  concur ;  Vann,  *J.,  not  sitting. 

Judgment  reversed. 


Catharine  Stevens,  Appellant,  v.  Patrick  Cunkinoham,  as 
Administrator  of  the  £state  of  Bridget  Waxbh,  Deceased, 
Respondent. 

1.  Married  Woubm  — When  Earnings  Belong  to  Wife.  Under 
the  acts  relating  to  the  rights  of  married  women  (L.  1860,  ch.  90.  %  2;  L. 
1884,  ch.  881,  §  1)  the  earnings  of  the  wife  from  services  rendered  to  a 
third  party,  distinct  from  the  common -law  duties  she  owes  her  husband 
in  the  marital  relation,  in  this  case  as  a  nurse  or  attendant,  belong  to  the 
wife,  and  she,  and  not  he,  is  entitled  to  recover  therefor. 

2.  Evidence  as  to  Election  to  Labor  on  Her  Own  Account.  The 
fact  that  a  married  woman  enters  upon  an  independent  employment 
which  she  pursues  openly  for  six  years,  without  protest  or  interference 
from  her  husband,  shows  a  sufficient  election  on  her  part  to  labor  on  her 
own  account  and  thereby  entitle  herself  to  her  earnings. 

8.  Presumption  as  to  Earnings.  Section  80  of  chapter  289  of  the  Laws 
of  1902,  an  act  to  amend  the  Domestic  Relations  Law  in  relation  to  a 
married  woman's  right  of  action  for  wages,  etc.,  was  not  passed  to  oyer** 
come  any  common -law  presumption  that,  notwithstanding  the  passage  of 
the  Blarried  Women's  Acts,  the  services  of  the  wife  belonged  to  her  bus* 
band,  but  to  make  clear  the  principle  which  is  to  be  found  in  many  of  the 
decisions  construing  these  statutes  in  the  interest  of  married  women -aad 
providing  a  presumption  in  their  favor. 

SUvens  v.  Cunningham,  75  App.  Div.  125,  reversed. 

(Argued  April  28,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  16,  1902,  affirming  a  judgment  in  favor  of  the 
defendant  entered  upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term. 

This  action  involves  the  construction  of  the  following  stat- 
ntes  relating  to  the  riglits  of  married  women  : 
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Laws  of  1860  (Ch.  90,  §  2)  provides :  "  A  married  woman 
may  bargprin,  sell,  assign  and  transfer  her  separate  personal 
property,  and  carry  on  any '  trade  or  business,  and  perform 
:any  labor  or  services  on  her  sole  and  separate  account,  and  the 
earnings  of  any  married  woman,  from  her  trade,  business, 
labor  or  services,  shall  be  her  sole  and  separate  property,  and 
may  be  used  or  invested  by  her  in  her  own  name." 

Laws  of  1884  (Ch.  381,  §  1)  reads :  "  A  married  woman 
may  contract  to  the  same  extent,  with  like  effect  and  in  the 
■same  form  as  if  unmarried,  and  she  and  her  separate  estate 
«hall  be  liable  thereon,  whether  such  contract  relates  to  her 
separate  business  or  estate  or  otherwise,  and  in  no  case  shall  a 
•charge  upon  her  separate  estate  be  necessary." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edgar  T.  Bra^Jcett  for  appellant.  The  services  rendered 
by  the  plaintiff  to  the  defendant's  intestate  were  rendered 
entirely  outside  of  her  husband's  household.  (L.  1860,  ch. 
«0,  §  2  ;  I^.  1884,  ch.  381,  §  1.)  Under  the  statutes  if  a  mar- 
ried  woman,  with  the  knowledge  of  her  husband,  I'enders 
services  to  a  third  person  outside  of  her  husband's  house- 
hold, either  pursuant  to  an  express  contract  or  upon  an 
implied  one  to  be  inferred  from  the  rendition  of  the  services, 
she  may  maintain  an  action  in  her  own  name  to  recover  the 
price  agreed  or  the  value  of  the  services  rendered.  {Stokes 
V.  Peaae^  79  Hun,  304 ;  Brooks  v,  Schwerin^  54  N.  Y,  343 ; 
Beynolds  v.  lichinson^  64  N.  Y.  589  ;  BirJcbeck  v.  Ackroydy 
74  K  Y^  356 ;  Coleman  v.  Burr,  93  N.  Y.  17 ;  Adams  v. 
Curtis,  4  Lans.  164 ;  Sheldon  v.  Button,  5  Hun,  110 ;  Snow 
V.  Cahle,  19  Hun,  280  ;  Carver  v.  Wagner,  51  App.  Div.  47 ; 
Matter  of  Dailey,  43  Misc.  Rep.  552 ;  Briggs  v.  Devoe,  89 
App.  Div.  115.) 

William  P.  Nolan  for  respondent.  The  facts  and  circum- 
stances of  this  case  bring  it  within  the  common-law  presump- 
tion that  the  earnings  of  the  wife  belong  to  the  husband. 
This  presumption  is  not  here  rebutted,  and  sufficient  does  not 
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appear  to  bring  the  case  within  the  purview  of  the  so-called 
married  women's  statutes.  If  anytliing  was  due  fo»  the  serv- 
ices rendered,  the  right  of  action  belonged  to  Fred  Stevens, 
the  husband  and  head  of  the  family.  {Lashaw  v.  Vroissantj 
88  Hun,  206;  PorUr  v.  Dunn,  131  N.  Y.  3U;  Stamp  v. 
FranJdin,  144  N.  Y.  607;  Stokes  v.  Pease,  79  Hun,  304; 
Birkbeck  v.  Ackroyd,  74  N.  Y.  356 ;  Brown  v.  R.  R.  Co.,  19- 
Misc.  Rep.  504 ;  Blaechinska  v.  Mission  Home,  130  N.  Y. 
497;  Coleman  v.  Burr,  93  N.  Y.  17;  Matter  of  MaUery,  13 
Misc.  Rep.  595 ;  Sands  v.  Sparling,  82  Hun,  401 ;  Reynolds^ 
V.  Robinson,  64  N.  Y.  589 ;  Thuringer  v.  R,  R.  Co.,  71  Hun, 
526 ;  Matter  of  Ccdlister,  153  N.  Y.  294.)  The  legislature^ 
of  1902  passed  a  law  giving  married  women  a  right  of  action 
for  wages,  etc.,  unless  it  is  otherwise  expressly  agreed.  Tliia 
was  evidently  done  to  overcome  and  wipe  out  the  presumption 
in  the  husband's  favor  heretofore  existing  by  common  law, 
(L.  1902,  ch.  289.) 

Bartlbtf,  J.  At  the  close  of  plaintiff's  case  the  defend-^ 
ant's  motion  to  dismiss  the  complaint  was  granted,  on  the 
ground  that  the  plaintiff  being  a  married  woman  seeks  to- 
recover  for  services  to  which  her  husband  was  entitled,  and 
that  any  attempted  transfer  of  the  cause  of  action  to  her  by 
him  was  without  consideration. 

For  the  purposes  of  this  appeal  the  plaintiff  is  entitled  to- 
the  most  favorable  view  of  the  evidence,  and  it  is,  briefly 
stated,  as  follows :  The  plaintiff,  a  married  woman,  livhig  with 
her  husband  and  several  children,  resided  in  Saratoga  Springs, 
and  occupied,  for  the  greater  portion  of  the  time  involved  in 
this  controversy,  the  lower  story  of  a  house  known  as  No.  17 
Cowen  street,  in  the  upper  part  of  which  resided  one  Bridget 
Walsh,  the  defendant's  intestate,  who  lived  alone. 

From  the  first  day  of  May,  1894,  until  the  first  day  of  May, 
1900,  Mrs.  Walsh  was  in  delicate  health,  subject  to  occasional 
illness  and  requiring  much  attention.  During  the  period 
above  mentioned  Mrs.  Walsh  employed  no  servant  or  nurse 
and  was  largely  dependent   upon  the  ministrations  of  the 
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plaintiff.  The  intestate  was  an  old  woman,  the  owner  of  some 
real  estate  in  Saratoga  Springs,  and  had  from  time  to  time 
business  transactions  with  lier  agents  who  looked  after  lier 
property.  The  plaintiff  made  Iier  bed,  read  and  wrote  for 
her,  took  care  of  her  receipts,  waslied  for  her  and  did  ahnost 
all  of  her  household  work,  as  she  herself  was  unable  to  do 
little  if  anything;  that  plaintiff- much  of  the  time  took  up 
meals  to  her,  which  she  cooked  down  stairs,  this  for  six  years 
or  more  prior  to  the  time  when  plaintiff  moved  away  from 
Cowen  street,  May  1st,  1900,  but  settled  in  the  immediate 
neighborhood,  about  two  and  one-half  blocks  distant. 

The  following  is  a  fair  history  of  a  day  prior  to  May  Ist, 
1900 :  In  the  morning  the  plaintiff  went  up  stairs,  built  the 
fire,  made  the  bed,  helped  the  intestate  to  dress,  went  down 
stairs  and  took  up  her  breakfast,  swept,  read  to  her,  some- 
times very  late  in  the  evening,  took  up  her  dinner  for  her, 
looked  over  her  receipts,  washed  dishes,  sat  with  her  in  the 
afternoon,  sewed  for  her,  sometimes  cooked  supper,  read  to 
her  in  the  evening,  helped  her  to  take  off  her  clothes  and  go 
to  bed  and  fixed  her  stove  for  the  night.  Between  the  first 
day  of  May,  1900,  and  the  12th  day  of  June,  1900,  and 
between  the  27th  day  of  June,  1900,  and  the  16th  day  of 
July,  1900,  when  the  intestate  died,  the  plaintiff  rendered  fur- 
ther and  more  constant  services.  The  illness  of  the  intestate 
during  this  period  proved  to  be  her  last,  as  she  died  on  the 
16th  day  of  July,  1900.  The  plaintiff  was  with  the  intestate 
most  of  the  time,  including  nights,  after  the  first  day  of  May, 
1900,  except  two  weeks  when  she  was  out  of  town.  Tliese 
facts  were  mainly  proved  by  two  daughters,  of  the  plaintiff, 
one  aged  sixteen  and  the  other  fourteen  years.  They  are 
sufficient  to  show  the  general  character  of  the  services  ren- 
dered by  plaintiff  to  the  intestate.  Other  witnesses,  includ- 
ing the  family  physician,  testified  to  important  details,  to 
which  reference  need  not  be  made  at  this  time. 

The  plaintiff  testified  that  her  husband  said  that  any 
amount  she  might  receive  for  these  services  should  belong 
to  her.     The  plaintiff  and  the  intestate  were  not  related,  and 
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while  living  under  the  same  roof  were  independent  tenants 
of  different  portions  of  the  premises. 

It  is  obvious  that  the  services  rendered  by  the  plaintiff  were 
distinct  from  those  duties  which  she  owed  to  her  husband  in 
the  marital  relation ;  she  was  engaged  in  the  prosecution  of  a 
separate  calling  as  nurse  and  attendant  under  either  an  express 
or  implied  contract  precisely  as  if  she  had  gone  out  and 
worked  by  the  day  in  different  houses  throughout  the  town  as 
a  seamstress,  a  laundress,  a  nurse  or  any  other  calling  open  to 
women. 

It  is  clear,  upon  principle  and  authority,  that  the  dismissal 
of  the  complaint  on  the  ground  that  the  plaintiff  seeks  to 
recover  for  services  to  which  her  husband  was  entitled,  is 
legal  error.  The  intestate  had  incurred  no  liability  to  the 
'husband  and  the  latter  is  vested  with  no  cause  of  action 
against  her  estate.  There  is  no  doubt  that  notwithstanding 
the  enabling  statutes  conferring  valuable  personal  and  prop- 
erty rights  upon  married  women,  they  have  no  effect  upon 
those  duties  wliich  a  wife  owes  to  the  husband  at  common  law 
in  the  marriage  relation. 

The  cases  cited  by  respondent's  counsel  do  not  sustain  his 
contention  that  the  complaint  was  properly  dismissed.  A  few 
of  them  will  be  referred  to.  Heynolda  v.  Robinson  (64  N.  T. 
593)  shows  this  state  of  facts :  Plaintiff^s  wife  rendered  the 
services  in  his  house  to  a  boarder  therein.  She  was  engaged 
in  no  business  or  service  on  her  own  account.  She  was  in 
charge  of  his  household  and  as  part  of  her  duties  rendered  the 
services  to  a  person  in  her  husband's  house,  by  contract  with 
him.  She  was  then  working  for  her  husband,  and  not  for 
herself,  or  on  her  own  separate  account. 

Birlcbech  v.  Ackroyd  (74  N.  Y.  356)  involved  the  following 
state  of  facts  :  Plaintiff  claimed  and  recovered  judgment  for 
his  own  services  as  superintendent  of  defendant's  woolen  mill 
and  for  the  work  and  labor  of  his  wife  and  of  several  minor 
diildrcn  ;  and  also  as  assignee  of  two  adult  sons  for  their  own 
work  and  lalK)r  and  tliat  of  their  wives.  This  is  a  case  where 
the  wife  saw  fit  to  go  outside  of  the  family  and  engage  in 


1905.]  Stbtkns  v.  Cunningham.  459 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlstt,  J. 

joint  work  witli  her  liusbaiid  for  their  benefit.  This  court 
held  that  under  the  circumstances  the  husband  was  entitled  to 
recover  for  ttiose  services  which  she  had  voluntarily  rendered 
in  his  interest. 

Coleman  v.  Burr  (93  N.  Y.  17,  80).  It  was  held  in  this 
case  that  the  act  of  1860  (Chapter  90,  Laws  of  1860)  author- 
izing a  married  woman  to  carry  oti  business  and  to  perform  , 
labor  on  her  sole  and  separate  account,  did  not  absolve  her 
from  the  duty  to  render,  to  her  husband  such  services  in  his 
household  as  are  compioply  exp6ct^d  of  a  married  woman  in 
her  station  of  life.  Whatever  services  are  thus  rendered  are 
not  ''on  her  sole  and  separate  account,"  and  in  rendering 
them  she  still  bears  to  him  the  common-law  relation.  Judge 
Eabl  says,  at  bottom  of  page  30 :  "A  married  woman  owes 
no  duty  to  her  husband  to  go  out  of  his  house  and  render 
service  for  persons  not  members  of  his  family,  and  she  owes 
him  no  duty  to  carry  on  any  business  in  his  house,  or  else- 
where, for  the  purpose  of  earning  money  for  him,  and  the 
purpose  of  the  statute  is  fully  accomplished  if  she  be  per- 
mitted to  retain  as  her  own  money  or  property  obtained  by 
Ler  in  such  business  or  by  the  rendition  of  such  services." 

The  principle  here  laid  down  is  applicable  to  the  case  at 
bar.  The  plaintiff  was  under  no  obligation,  so  far  as  her 
husband  was  concerned,  to  enter  into  any  contract,  expi-ess  or 
implied,  to  serve  a  person  outside  of  his  house  and  to  whom 
he  wa^  under  no  obligation  ;  she  having  done  so,  tlie  statute 
permits  her  to  collect  and  retain  her  earnings  in  such 
employment. 

Porter  v.  Dunn  (131  N.  Y.  314;  317)  is  a  case  where  the 
plain tiiFs  wife,  while  attending  to  the  household  duties  and 
helping  her  husband  in  his  business,  and  being  engaged  in  no 
occupation  separate  from  that  devolving  upon  her  as  wife, 
also  attended  upon  the  deceased,  wlio  was  a  boarder  in  plain- 
tifPs  house,  and  cared  for  him  as  a  nurse.  This  court  held 
that  under  the  circumstances  the  right  of  the  husband  to 
maintain  the  action  for  such  services  was  clear. 

In  the  oral  argument  in  the  case  before  us  the  respondent's 
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counsel  urged  tliat  no  election  was  shown  on  the  part  of  the 
plaintiff  to  engage  in  a  separate  business.  We  have  here  the 
situation  wliere  a  wife  for  a  period  of  six  years  or  more  was 
engaged  openly  in  a  separate  occupation  without  protest  or 
interference  from  her  husband,  the  record  disclosing  that  he 
was  entirely  willing  that  she  should  recover  for  her  services. 
This  is  a  sufficient  election  on  the  part  of  the  wife  to  embark 
in  an  outside  undertaking  whereby  she  may  earn  wages  on 
her  own  account,  no  complaint  being  made  that  she  was  in 
any  way  neglecting  her  duties  as  a  wife.  It  is  common 
experience  that  wives  go  out  to  service  in  various  domestic 
callings  —  the  washerwoman,  the  seamstress,  the  nurse,  and 
other  callings,  to  which  reference  has  already  been  made. 
The  fact  that  a  married  woman  enters  upon  such  independent 
employment  is  a  circumstance  showing  that  she  intended  to 
avail  herself  of  the  privilege  conferred  by  the  enabling 
statutes. 

Brooks  v.  Schwerin  (54  N.  Y.  343)  is  a  case  where  a  mar- 
ried woman  was  returning  home  from  lier  labor  in  the  even- 
ing and  was  knocked  down  by  a  horse  attached  to  a  wagon 
and  severely  injured.  She  brought  an  action  to  recover  dam- 
ages, and  it  was  urged  as  a  defense  that  the  right  of  action 
was  in  the  husband.  On  the  trial  it  appeared  that  the  plain- 
tiff not  only  took  charge  of  her  family,  but  that  she  was  work- 
ing out  and  earning  ten  shillings  a  day.  At  page  349  Judge 
Earl  says:  "She  was  earning  in  an  humble  capacity  ten 
shillings  a  day,  and  so  far  as  she  was  disabled  to  earn  this  sum 
the  loss  was  hers,  and  the  jury  had  the  right  to  take  it  in 
account  in  estimating  her  damages."  It  was  also  held  that 
her  services,  as  wife,  in  the  household  belonged  to  her  husband^ 
and  so  far  as  the  injury  disabled  her  from  performing  such 
services  the  loss  was  her  husband's  and  she  could  not  recover. 
We  have  here  a  very  clear  recognition  of  the  right  for  which 
the  plaintiff  now  contends. 

In  Bldechinsha  v.  Howard  Mission  and  Home  (130  N.  Y. 
497)  the  law  applicable  to  the  case  at  bar  is  very  fully  recog- 
nized in  the  opinion  of  Yann,  J.     In  this  case  the  plaintiff,  a 
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married  woman,  was  permitted  to  testify,  under  objection, 
that  before  the  accident  she  did  the  hoasehold  duties  and 
worked  for  her  husband  as  a  seamstress,  receiving  from  him, 
under  agreement,  a  weekly  salary,  but,  because  of  the  injury, 
was  no  longer  able  to  do  this  work.  The  court  charged  that 
if  plaintiflE  was  entitled  to  recover  she  could  recover  for 
the  loss  of  wages  she  had  sustained.  This  was  held  error ;  that 
the  plaintiff  could  recover  actual  damages  only ;  and  that  the 
consequential  damages  for  loss  of  her  services,  both  in  the 
house  and  as  seamstress,  could  be  recovered  only  in  a  separate 
action  brought  by  her  husband.  The  opinion  discusses  the 
authorities  very  thoroughly  and  the  following  statements  are 
found  therein  (p.  601):  "It  seems  to  be  the  policy  of  the 
legislature,  as  indicated  by  recent  enactments,  to  relieve 
every  married  woman  of  the  disability  of  coverture  in  con- 
tracting with  any  one  except  her  husband."  At  page  502  the 
case  of  Brooks  v.  Schwerin  {supra)  is  discussed  and  the  court 
says :  "  The  distinction  between  that  case  and  this  is  that  in  the 
former  the  wife  worked  for  a  third  person,  while  in  the  latter 
she  worked  for  her  husband.  When  she  worked  for  the  stranger 
it  was  on  her  sole  and  separate  account,  and  the  enabling  act 
protected  her  contract.  When  she  worked  for  her  husband 
it  was  on  his  account  and  the  statute  did  not  apply."  This 
last  quotation  lays  down  the  law  applicable  to  the  case  at  bar 
very  clearly.  The  plaintiff  has  brought  herself  within  the 
enabling  statutes  enlarging  the  rights  of  married  women. 
(Laws  of  1860,  chap.  90,   §   2;  Laws  of  1884,  chap.   381 

§1.) 

The  counsel  for  respondent  alludes  to  a  recent  law  (Chap. 

289,  Laws  of  1902),  concededly  not  applicable  to  tlie  case  at 

bar,  having  been  passed  since  the  services  involved  therein 

were  rendered,  but  argues  that  this  statute  was  evidently 

passed  to  overcome  the  presumption  in  tlio  husband's  favor 

under  the  common  law.    The  statute  is  entitled  "An  act  to 

amend  the  Domestic  Relations  Law  in  relation  to  the  rights 

of  married  women."     It  amends  the  Domestic  Relations  Law 

by  adding  to  article  III  the  following :  "  §  30.    A  married 
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woman  shall  have  a  caase  of  action  in  her  own  sole  and  sepa- 
rate  right  for  all  wages,  salary,  profits,  compensation  or  other 
remuneration  for  which  she  rftay  render  work,  labor  or  serv- 
ices, or  which  may  be  derived  from  any  trade,  business  or 
occupation  carried  on  by  her,  and  her  husband  shall  have  no 
right  of  action  therefor,  unless  she,  or  he,  with  her  knowl- 
edge or  consent,  has  otlierwise  expressly  agreed  with  the  per- 
son obligated  to  pay  such  wages,  salary,  profits,  compensation 
or  other  remuneration.  In  any  action  or  proceeding  in  which 
a  married  woman  or  her  husband  shall  seek  to  recover  wages^ 
salary,  profits,  compensation  or  otlier  remuneration  for  which 
such  married  woman  has  rendered  work,  labor,  or  services,  or 
which  was  derived  from  any  trade,  business  or  occupation 
carried  on  by  her,  or  in  which  the  loss  of  such  wages,  salary, 
profits,  compensation  or  other  remuneration  shall  be  an  item 
of  damage  claimed  by  a  married  woman  or  her  husband,  the 
presumption  of  law  in  all  such  cases  shall  be  that  such  married 
woman  is  alone  entitled  thereto,  unless  the  contrary  expressly 
appears." 

We  are  of  opinion  that  this  statute  was  not  passed  to  over- 
come any  presumption  in  the  husband^s  favor  existing  at  com- 
mon law,  but  is  evidently  designed  to  make  perfectly  clear 
that  principle  which  is  to  be  found  in  manj'  of  the  decisions 
construing  the  enabling  statutes  in  the  interest  of  married 
women  and  providing  a  presumption  in  their  favor. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Haight,  Vann  and  Werner,  J  J.,  concur;  Cullen,  Ch.  J., 
Gray  and  O'Brien,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Edward  O. 
Stearns  et  al.,  Respondents,  v.  Wiluam  Marr,  as  President 
of  Iron  Moulders'  Union  No.  80,  et  al..  Defendants,  and 
Kyran  Powers  et  al..  Appellants. 

1.  Crimes  —  When  Disobedience  of  Injunction  Constitutes  a 
Criminal  Contempt.  The  willful  disobedience  of  an  injunction  order 
by  those  having  knowledge  of  its  existence  and  terms  and  who  clearly 
understand  the  nature  of  their  acts,  or  by  those  chargeable  with  such 
knowledge  and  understanding,  constitutes  a  criminal  contempt  and  is 
properly  punishable  as  such. 

2.  When  Violation  by  Those  Not  Parties  Eo  Nomine  and  Not 
Personally  Served  with  Injunction  Order  Is  Punishable.  The 
fact  that  those  disobeying  an  injunction  were  not  parties  eo  nomine  U^ 
the  action  in  which  it  was  granted  and  were  not  personally  served  with 
the  order,  constitutes  no  defense  to  a  proceeding  to  punish  for  a  criminal 
contempt,  where  it  expressly  restrains  not  only  the  parties  but  those  wiio 
act  under  or  in  connection  with  a  party  as  attorneys,  agents  or  employees 
and  they,  with  knowledge  of  the  order  and  its  terms,  and  acting  as  the 
employees  of  a  party,  willfully  violate  it;  still  less  will  such  a  plea  be 
entertained  in  a  case  where  the  mandate  was  addressed  to  an  unincorpo- 
rated association  and  "  its  each  and  every  member,"  as  well  as  to  all  the 
defendants,  their  agents,  etc.,  and  the  violators  of  the  injunction  were 
members  of  the  association  as  well  as  employees. 

3.  Costs.  Costs  are  not  allowable  in  a  proceeding  to  punish  for  a 
criminal  contempt. 

People  ex  rel.  SUarna  v.  Marr,  88  App.  Div.  422,  modified. 

(Argued  May  1,  1905;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  4,  1903,  which  affirmed  an  order  of  Special  Term 
adjudging  the  appellants  herein  in  contempt  of  court  for  vio« 
lating  a  temporary  injunction. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Theodore  E.  Hancock  and  D.  B,  Keeler  for  appellants. 
There  is  no  evidence  that  tlie  appellants  Benz  and  Powers 
knew  the  terms  and  provisions  of  the  order  appealed  from. 
{Bradlury  v.  Bliss,  23  App.  Div.  606 ;  Davis  v.  Davis^  83 
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Hun,  600 ;  Goldie  v.  Goldie^  77  App.  Div.  12.)  Benz  and 
Powers  were  each  adjudged  guilty  of  a  criminal  contempt  of 
court.  This  cannot  be  done,  except  in  case  where  there  is 
personal  service  of  the  injunction  or  other  order  alleged  to 
have  been  disobeyed.  (Code  Crira.  Pro.  §  222 ;  Penal  Code, 
§  143 ;  Koehler  v.  F.  <&  D.  Bank,  14  Civ.  Pro.  Rep.  71 ; 
Coddington  v.  Wehh,  4  Saftdf.  639 ;  People  ex  rel.  v.  Oyer 
<fe  TermineVy  101  N  Y.  245 ;  Sherwin  v.  People^  100 
JT.  Y.  351 ;  People  ex  rel.  v.  Diayer,  90  N.  Y.  402;  High 
on  Injunctions  [3d  ed.],  §  1452 ;  Whipple  v.  Hutchinsoriy  4 
Blatchf.  190.) 

Edgar  F.  Brown  for  respondents.  It  was  not  necessary  in 
order  to  punish  the  appellants,  Powere  and  Benz,  for  a  crimi- 
nal contempt  of  court  that  the  injunction  be  personally  served 
upon  them.  {People  ex  rel.  v.  Dwyre,  90  N.  Y.  402 ;  Mayor^ 
etc,  V.  N.  Y.  F.  Co,,  8  J.  &  S.  315 ;  64  N.  Y.  622 ;  PeopU 
ex  rel.  v.  Brower,  4  Paige,  405 ;  Of^>orne  v.  Tennant,  14 
Vesey,  136;  People  ex  rel.  v.  Sturtevant,  9  N.  Y.  263; 
lioxtrhe  v.  Bicssell,  2  Lans.  242 ;  People  ex  rel.  v.  Bice,  80 
Hun,  437  ;  144  N.  Y.  249  ;  P.,  etc.,  B.  B.  Co.  v.  iT.  Y.,  L. 
E.  &  W.  B.  B.  Co.,  48  Hun,  190  ;  High  on  Injunctions,  923.) 

Yann,  J.  During  the  spring  of  1903  the  relators  employed 
a  large  number  of  workmen  in  operating  their  foundry  at 
Syracuse,  many  of  whom  were  members  of  the  Iron  Mould- 
ers'  Union  No.  80,  an  unincorporated  association,  organized 
in  the  interest  of  mechanics  who  were  iron  mouldei's  by  trade. 
On  the  15th  of  May,  1903,  a  strike  was  declared  by  said  union 
and  the  most  of  its  members  employed  by  the  relators  ceased 
to  work  and  tried  to  induce  those  who  remained  to  cease  work 
also,  as  well  as  to  dissuade  others  who  had  not  been  thus 
employed  from  accepting  employment  at  said  factory.  A 
picket  line  was  established,  threats  made,  intimidation  prac- 
ticed and  finally  violence  was  riBsorted  to.  An  action  was 
commenced  by  the  relators  to  recover  damages  from  the 
union  for  interfering  with  their  business  and  to  restrain  its 
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members  from  the  use  of  force,  threats  or  fear  in  order 
to  keep  away  those  who  wished  to  work.  After  notice 
and  a  liearing  a  temporary  injunction  was  issued  by  a  justice 
of  the  Supreme  Court  restraining  ''the  Iron  Moulders' 
Union,  No.  80,  its  each  and  every  member,  said  defendants 
and  each  of  them,  tlieir  agents,  servants,  representatives  and 
coadjutors  and  all  persons  connected  with  them  or  either  of 
them  *  *  *  from  assaulting,  menacing,  tlireatening  or 
intimidating,  whether  by  manner,  attitude,  speech,  numbers 
or  other  act  or  means,  the  men  and  workmen  in  plaintiffs' 
employ,  or  who  come  to  plaintiffs  for  employment,  and  from 
interfering  witli  said  plaintiffs'  business  by  any  unlawful 
means  for  the  purpose  of  preventing  any  peraon  or  persons 
who  now  are  or  may  hereafter  be  in  plaii»tiffs'  employment 
from  continuing  therein,  or  who  being  desirous  of  entering 
said  employment  from  doing  so  or  continuing  therein." 

Subsequently  a  motion  was  made  to  punish  John  Lillis, 
Kyran  Powers,  Otto  Benz  and  Michael  Strozik  for  contempt 
in  violating  said  injunction,  and  upon  the  hearing  a  referee 
was  appointed  to  take  the  evidence  of  the  parties  and  their 
witnesses  and  report  the  facts  with  his  opinion.  After  taking 
much  testimony  and  upon  due  deliberation  the  referee  reported 
that  Lillis,  Benz  and  Powers  were  guilty  of  contempt  in  vio- 
lating said  order,  but  that  Strozik,  owing  to  his  ignorance  of 
the  English  language,  did  not  know  enough  about  the  terms 
of  the  injunction  to  warrant  his  punishment.  The  referee 
found  that  the  injunction  had  been  served  personally  upon 
said  Lillis,  who  was  a  defendant  in  the  action,  and  that  Benz 
and  Powers,  who  were  not  defendants  and  upon  whom  the 
injunction  had  not  been  served,  knew  of  the  existence  and  the 
terms  thereof  when  they  disobeyed  it.  The  report  of  the 
referee  was  confirmed  by  the  Special  Term  and  the  three 
persons  named  were  adjudged  guilty  of  contempt  and  pun- 
ished by  fine  and  imprisonment.  An  appeal  was  taken  to  the 
Appellate  Division,  where  the  order  of  the  Special  Term  was 
afiirmed  unanimously  as  to  Powers  and  Lillis,  but  one  of  the 
justices  dissented  as  to  Benz  upon  the  ground  that  the  evi- 
30 
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dence  did  not  "  satisfactorily  establish  that  he  was  guilty  of 
contempt." 

An  act  in  willful  contempt  of  a  court  of  justice  or  its  pro- 
cess is  an  offense  against  the  People  of  tlie  state.  Govern- 
ment by  law  cannot  exist  without  courts  and  courts  cannot 
enforce  the  law  Unless  disobedience  of  their  orders  is  properly 
punished.  The  wrong  done  to  a  party  by  the  violation  of  an 
order  made  by  a  court  for  his  protection  is  of  less  importance 
than  the  wrong  done  to  tlie  public  by  obstructing  the  course 
of  justice  and  bringing  dishonor  upon  the  law  itself.  This  is 
not  a  case  of  mere  civil  contempt  where  a  fine  is  imposed 
jnainly  to  indemnify  a  party  for  a  private  injury,  and  inci- 
dentally to  vindicate  the  authority  of  the  court  as  an  agency 
of  public  justice.  We  are  now  dealing  with  a  criminal  con- 
tempt, not  in  the  interest  of  a  party  merely,  but  in  the  interest 
of  the  public,  to  compel  obedience  to  a  lawful  mandate  of  the 
Supreme  Court  and  to  pnnish  resistance  thereto  as  in  the 
nature  of  a  crime.  Tliere  are  three  parties  to  every  proceed- 
ing to  punish  for  a  criminal  contempt,  tlie  plaintiff,  the  defend- 
ant and  the  People.  If  a  fine  is  imposed  it  goes  into  the 
public  treasury  when  paid,  and  is  for  "punishment  rather 
than  indemnity,  and  if  imprisonment  is  added,  it  is  in  the 
interest  of  public  justice  and  purely  as  a  penalty  and  not  at 
all  as  a  means  of  securing  indemnity  to  an  individual."  {People 
ex  rel.  MunseU  v.  Court  of  Oyer  tfe  Termi/nery  101  N.  Y. 
24:5,  248.)  While  the  court  may  be  set  in  motion  by  a  per- 
son who  has  been  injured,  it  acts  to  punish  the  wrong  to  the 
public  rather  than  to  redress  the  private  injury. 

All  of  the  appellants  knew  that  the  injunction  had  been 
issued,  one  of  them  because  it  was  personally  served  upon  him 
and  the  others  because  they  were  present  at  a  meeting  held 
by  the  strikers  when  the  existence  and  contents  of  the  order 
were  stated  and  advice  was  given  by  one  of  the  leaders  to 
keep  within  the  law.  There  was  also  evidence  tending  to 
show  that  they  discussed  the  terms  of  the  injunction  with  dif- 
ferent persons,  talked  about  what  they  could  and  could  not 
do  in  view  of  its  command,  stated  who  their  attorney  wai^ 
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when  the  motion  to  vacate  would  be  heard  and  the  like. 
Neither  in  their  answering  affidavits  nor  in  their  testimony  as 
witnesses  before  the  referee  did  they  deny  that  they  knew  of 
the  existence  and  the  terms  of  the  injunction.  They  confined 
their  testimony  mainly  to  a  denial  that  they  had  used  threats 
or  violence  and  upon  tliis  question  there  was  a  conflict  in  the 
evidence.  The  referee  found  that  on  the  2d  of  July,  1903, 
Ludwig  Werner,  an  employee  of  the  plaintiffs,  as  he  left  their 
factory,  was  assaulted  by  some  of  the  strikers.  He  went  across 
the  street  and  was  followed  by  Benz  and  others.  In  a  threat- 
ening manner  and  with  intent  to  intimidate  Werner  and  pre- 
vent him  from  continuir»g  in  the  employment  of  the  plaintifiFs, 
Benz  said  to  him  :  ''  If  you  go  into  that  shop  again  we  will 
kill  you."  When  the  order  to  show  cause  was  served  Benz 
was  told  that  he  frightened  Werner  "  pretty  badly,"  and  he 
replied,  "  That  is  what  I  wanted  to  do ;  I  guess  I  have  a  right 
to  talk,  Stearns  can't  stop  me  from  talking." 

On  the  26th  of  June,  1903,  Albert  Thurston,  who  was  in 
the  employ  of  the  plaintiffs,  left  their  factory  when  Powers 
took  hold  of  his  arm  and  said :  "  If  you  come  back  here  again, 
you  will  get  your  punching." 

On  July  3rd,  as  said  Thurston  was  entering  the  factory  to 
work  he  was  again  stopped  by  Powers,  who  said  :  "  If  you  go 
down  there  to  work  you  will  get  your  God  damned  head 
plunked.  You  keep  out  of  here."  On  the  same  day  at  about 
five  o'clock  in  the  afternoon  as  Thurston  and  one  Ernest  Seib 
were  leaving  the  factory  they  were  met  by  some  strikers,  one 
of  whom  asked  if  they  intended  to  keep  on  working  for 
Stearns.  They  said  they  did  and  were  thereupon  assaulted, 
beaten  and  kicked  by  seven  or  eight  strikers.  Powers  and 
Lillis  were  present  and  both  incited  the  crowd  to  attack 
Thurston,  Lillis  saying,  "  Now  is  your  time,"  while  Powers 
said,  "  Slug  him  one."  The  referee  further  found  that  these 
acts  were  done  for  the  purpose  of  intimidating  Thurston  and 
Seib  and  preventing  them  from  continuing  to  work  for  the 
plaintiffs.  These  facts  find  ample  support  in  the  evidence 
and  after  the  concurrent  action  of  the  courts  below  they  are 
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not  open  to  review  by  this  court.  "We  are  compelled  to  accept 
them  as  they  were  found  by  the  referee  and  affirmed  by  the 
Supreme  Court  both  at  Special  Term  and  in  the  Appellate 
Division. 

The  injunction  permitted  the  use  of  all  peaceful  methods 
to  induce  workmen  to  leave  the  plaintifiFs  and  join  the  strikers, 
but  it  forbade  force,  threats  and  intimidation.  Both  Benz 
and  Powers  used  threats  and  Powers  and  Lillis  instigated  an 
assault.  "  A  person  who  directly  or  indirectly  counsels,  com- 
mands, induces  or  procures  another  to  commit"  an  assault  is 
guilty  of  assault  himself  and  subject  to  punishment  as  a 
principal.  (Penal  Code,  §  29.)  When  peaceable  persuasion 
ended  and  threats  and  force  began,  both  the  command  of  the 
injunction  and  the  command  of  the  law,  independent  of  the 
injunction,  were  violated.  This  is  a  land  of  free  speech,  but 
freedom  of  speech  does  not  permit  the  use  of  threats  when 
an  injunction  is  out  against  it.  While  persuasion  is  lawful, 
threats  are  not  and  it  is  dangerous  to  experiment  in  order  to 
see  how  near  one  may  come  to  a  violation  of  an  injunction 
without  actually  violating  it.  The  command  of  the  People, 
speaking  through  their  Supreme  Court,  i^  not  to  be  trifled 
with.     (High  on  Injunctions  [3d  ed.],  §  1427.) 

It  is  insisted,  however,  in  behalf  of  Benz  and  Powers  that 
they  cannot  be  adjudged  guilty  of  criminal  contempt,  because 
they  were  not  parties  to  the  action  in  which  the  injunction 
was  issued.     This  position  is  unsound.     An  injunction  not 
only   restrains  the  parties  to   the   action   in  which   it   was 
granted,  but  also,  when  so  drawn,  those  who  act  under  or  in 
connection  with  a  party,  as  attorneys,  agents  or  employees. 
No  person  with  knowledge  of  the  terms  of  an  injunction, 
even  if  not  a  party  himself,  can  aid  or  co-operate  with  a  party 
in  doing  the  prohibited  act  without  incurring  the  penalty  pre- 
scribed by  statute.     Otherwise,  in  order  to  make  an  injunction 
effective  it  would  be  necessary  to  join   every   person  who 
could  become  an  agent  of  a  party  in  violating  it.     The  law  is 
not  so  tender  of  those  who  defy  its  power  and  trample  upon 
its  command  as  to  exempt  them  from  punishment  because 
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tliey  were  not  named  as  defendants  in  tlie  action.  {People 
ex  rel.  Negvs  v.  Dwyer^  90  N.  Y.  402 ;  People  ex  rel.  Mayor ^ 
etc.,  of  N.  T.  V.  Pendleton,  64  N.  Y.  622 ;  People  ex  rd. 
Davis  V.  Sturtevantj  9  N.  Y.  263 ;  Rorke  v.  Pitssell,  2  Lans. 
242 ;  Rochester,  H.  cfe  L.  R.  R.  Co.  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  48  Hun,  190.)  The  Iron  Moulders'  Union  was  a  party 
to  the  action  and  tlie  mandate  was  addressed  not  only  to  it 
and  "  its  each  and  every  member,"  but  to  all  the  defendants, 
their  agents,  representatives  and  coadjutors,  as  well  as  to  those 
connected  with  them.  The  appellants  were  members  of  the 
union,  were  employed  by  it  to  act  as  pickets  around  the 
plaintiffs'  plant,  and  each  was  paid  at  the  i*ate  of  a  dollar 
a  day  for  his  services  in  that  capacity.  They  were  parties 
to  the  injunction  because  they  were  mentioned  therein  as 
members  of  the  union.  They  were  the  agents  and  employees 
of  a  party,  eo  nomine,  engaged  in  doing  its  work  and  sub- 
ject to  the  same  punishment  as  if  they  had  all  been  formally 
named  as  parties  defendant.  In  a  recent  case,  where  the 
agents  and  servants  of  a  party  were  punished  for  willful  dis- 
obedience of  an  injunction  order,  although  they  were  not  par- 
ties to  the  action,  Judge  O'Brien,  speaking  for  the  court, 
said  :  "  The  appellants  were  the  agents  and  servants  of  the 
defendant.  The  restraining  words  of  the  order  included  them 
as  well  as  their  employer.  By  the  service  of  it  upon  them, 
they  were  informed  that  a  suit  had  been  commenced  to  per- 
petually restrain  the  production  of  the  play,  and  that  tlie 
court  had  enjoined  the  production  thereof  in  the  meantime 
and  during  the  pendency  of  the  action.  The  willful  disobe- 
dience of  the  order  of  the  court  served  under  such  circum- 
stances is  a  contempt  of  its  authonty,  and  this  result  is  not 
relieved  by  the  circumstance  that  tlie  summons  in  the  action 
had  not  yet  been  served  upon  the  defendant  when  the  order 
was  disobeyed."     {Daly  v.  Arnherg,  126  N.  Y.  490,  496.) 

In  Rigaa  v.  Livingston  (178  N.  Y.  20,  24)  Judge  Cullen 
said  :  "  It  is  true  that  persons  not  parties  to  the  action  may 
be  bound  by  an  injunction  if  they  have  knowledge  of  it,  pro- 
vided they  are  servants  or  agents  of  the  defendants  or  act  in 
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collusion  or  combination  with  tliem.  *  *  *  Autliorities 
illustrating  the  rule  might  be  cited  to  an  indefinite  extent,  but 
the  underlying  principle  in  all  cases  of  this  class,  on  which  is 
founded  the  power  of  the  court  to  punish  for  the  violation  of 
its  mandate  persons  not  parties  to  the  action,  is  that  the  par- 
ties so  punished  were  acting  either  as  agents  or  servants  of 
the  defendants  or  in  combination  or  collusion  with  them,  or  in 
assertion  of  their  rights  or  claims." 

It  is  further  insisted  in  behalf  of  the  same  appellants  that 
they  cannot  be  lawfully  punished  for  criminal  contempt, 
because  the  injunction  order  was  not  personally  served  upon 
them.  The  rule  upon  the  subject  is  well  settled.  "This 
court  has  upheld  proceedings  in  the  Supreme  Court,  punish- 
ing parties  for  contempt  in  violating  an  injunction  who  had 
knowledge  of  it,  though  not  served,  and  also  the  agents  and 
attorneys  of  parties  having  like  knowledge  of  the  granting 
of  the  order,  though  it  was  imperfectly  or  irregularly  served." 
{Balfj  V.  Amherg,  126  N.  T.  490, 496,  citing  Alell  v.  N,  F.,  Z. 
<fe  TF.  R,  E,  Go,,  18  Wkly.  Dig.  554 ;  affirmed,  100  N.  Y.  634 ; 
Koehler  v.  Faiiners  and  Drovers'  National  Banh^  6  N".  Y. 
Supp.  470 ;  affirmed,  117  N.  Y.  661.  See,  also.  People  ex  rel, 
Piatt  V.  Rice,  80  Hun,  437;  144  K  Y.  249;  Ilxdl  v. 
ThofnaSj  3  Edw.  Ch.  236 ;  People  ex  rel,  Moi^rison  v.  Brower^ 
4  Paige,  405  ;  Livingston  v.  Swift,  23  How.  Pr.  1 ;  Ilearn  v. 
Tenimnt,  14  Ves.  Jr.  136.)  In  the  case  last  cited  the  defend- 
ant and  his  attorney  were  committed  for  contempt  in  violat- 
ing an  order  because  they  were  present  in  court  when  the 
motion  for  an  injunction  was  made,  although  they  left  before 
the  decision  was  announced  or  the  order  signed.  Lord  Eldon 
said :  "  If  these  parties  by  their  attendance  in  court  were 
apprised  that  there  was  an  order,  that  is  sufficient;  and  I 
can  not  attend  to  a  distinction  so  thin,  as  that  pei*sons  stand- 
ing here  until  the  moment  the  Lord  Chancellor  is  about  to 
pronounce  the  order,  which  from  all  that  passed  they  must 
know  will  be  pronounced,  can  by  getting  out  of  the  Hall  at 
this  instant  avoid  all  the  consequences." 

While  there  is  a  distinction  in  the  nature  of  civil  and  crimi- 
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nal  contempts,  there  is  but  slight  difference  in  the  procedure 
to  punish  and  no  requirement  pecuhar  to  either  as  to  the  per- 
sonal service  of  the  order,  as  distinguished  from  the  actual 
knowledge  of  its  existence  and  contents,  however  acquired. 
"  As  it  respects  disobedience  to  the  order  of  a  court,  the  sole 
difference  appeare  to  be  that  a  '  willful '  disobedience  is  a 
criminal  contempt,  while  a  mere  disobedience,  by  which  the 
right  of  a  party  to  an  action  is  defeated  or  hindered,  is  treated 
otherwise."  {People  ex  rel.  Negus  v.  Dwyer^  9*  N.  Y.  402 ; 
King  v.  Barries,  113  N.  T.  476,  480 ;  Code  Civ.  Pro.  §§  8, 
14.)  The  primary  object  of  the  one  is  to  protect  private 
rights  and  of  the  other  to  maintain  the  dignity  of  the  court 
and  vindicate  the  authority  of  law.  As  each  of  the  appel- 
lants knew  of  the  existence  of  the  injunction  and  its  terms 
and  clearly  understood  the  nature  of  his  acts,  he  was  properly 
adjudged  guilty  of  a  criminal  contempt,  for  his  willful  dis- 
obedience tended  to  cast  discredit  upon  the  administration  of 
justice. 

The  Special  Term  awarded  no  costs  against  the  appellants, 
but  the  Appellate  Division  inadvertently  allowed  costs  against 
them.  While  the  statute  authorizes  the  imposition  of  costs 
in  a  proceeding  to  punish  for  a  civil  contempt,  there  is  no 
such  authority  in  a  case  of  criminal  contempt.  {People  ex 
rel.  New  York  Society  for  Prevention  of  Cruelty  to  Children 
V.  Gilmore,  88  N.  Y.  626  ;  Boon  v.  McOucken^  67  Hun,  261, 
and  cases  therein  cited.) 

The  order  appealed  from  should  be  so  modified  as  to  strike 
therefrom  the  allowance  of  costs  and  in  all  other  respects 
affirmed. 

Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlbtt,  Haight  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 
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Leroy  E.   Nelson    et    al.,    Appellants,    v.   The  Traders' 
Insurance  Companit  of  Chicago,  III.,  Bespondent. 

Insurance  (Fire)-  Condition  That  ip  Building  Fall,  Except  as 
Result  of  Fire,  Insurance  Shall  Cease.  A  condition  in  a  policy  of 
fire  insumnce  covering  merchandise  contained  in  a  store  and  basement 
located  on  the  westerly  side  of  a  building  described  as  a  '*  three  story  brick 
metal  roof  building,"  the  easterly  side  of  which  was  occupied  us  a  hotel, 
that  "  If  the  biiildiug,  or  any  part  thereof,  fall,  except  as  the  result  of 
fire,  the  insurance  by  this  policy,  on  such  building,  or  its  contents,  shall 
immediately  cease,'*  as  its  language  clearly  indicates,  means  the  fall  of 
the  general  building  or  any  substantial  part  thereof;  where,  therefore, 
the  easterly  wall  of  the  building  fell  and  occasioned  a  fire,  and  in  the 
efforts  to  subdue  the  flames,  which  did  not,  however,  reach  the  store,  the 
goods  were  damaged,  no  recovery  can  be  had  therefor  under  the  policy. 

Nidwn  V.  Traders'  Ins,  Co,,  86  App.  Div.  66,  affirmed. 

(Argued  May  8,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered 
Jul}'  21,  1903,  sustaining  defendant's  exceptions  ordered  to 
be  lieard  in  the  iiret  instance  by  the  Appellate  Division  after 
a  verdict  in  favor  of  plaintiffs  directed  by  the  court  and 
granting  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  N,  Hammond  for  appellants.  The  rule  contended  for 
b}'  the  defendant  will  be  given  all  of  the  efficacy  and  force 
which  it  is  intended  to  have  if  it  shall  be  held  to  apply,  as 
between  the  plaintiffs  and  the  defendant,  to  the  building  so 
far  as  it  was  occupied  and  controlled  by  the  plaintiffs,  which 
was  the  extent  to  which  tlie  insurance  of  the  defendant 
applied.  {Tama  v.  LuclceU,  5  C.  B.  23 ;  Wood  on  Ins.  219, 
§  114;  Nave  v.  //.  Ins,  Co.,  37  Mo.  430;  Lewis  v.  8.  F.  i& 
M.  Ins,  Co.,  10  Gray,  159 ;  F,  F.  Ins.  Co.  v.  Congregatioti, 
80  111.  558  ;  Z.  F,  Ins,  Co,  v.  Crunk,  91  Tenn.  376.)  Where 
an  instrument  is  susceptible  of  two  interpretations,  one  of 
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which  will  render  it  valid  and  the  other  will  render  it  invalid, 
that  construction  will  be  adopted  that  is  consistent  with  its 
validity.  {Post  v.  IlooveVy  33  N.  Y.  593  ;  Coyne  v.  Weaver, 
84  N.  Y.  386.)  When  possible,  such  construction  will  be 
given  an  instrument  as  will  avoid  a  forfeiture,  forfeitures  not 
being  favored  in  law.  (Jackson  v.  Silveniailj  15  Johns.  278 ; 
Pierson  v.  Arhenhicrgh^  25  J.  &  S.  474 ;  Lyon  v.  Hersey^ 
103  N.  Y.  264;  Clinton  v.  Hope   Ins.  Co.,  45  N.  Y.  454.) 

Hiram  li.  Wood  for  respondent.  The  insurance  had 
ceased  before  the  damage  complained  of  occurred.  {Lewis  v. 
S.  F.  i&  M.  Ins.  Co.,  10  Gray,  159  ;  Nave  v.  //.  M.  Lis.  Co., 
37  Mo.  430  ;  Breuner  v.  L.  <&  L.  <&  G.  Ins.  Co.,  51  Cal.  101 ; 
Hucky.  G.  Ins.  Co.,  127  Mass.  306;  Hustace  v.  P.  Lis.  Co., 
175  N.  Y.  292.)  Plain  provisions  of  the  standard  tire  policy 
should  be  enforced.  {Quinlan  v.  P.  W.  Lis.  Co.,  133  N.  Y. 
356;  Moore  v.  //.  F.  Ins.  Co.,  141  N.  Y.  219;  Peabody  v. 
Satterlee,  166  N.  Y.  179 ;  IIi4)ks  v.  B.  A.  Ins.  Co.,  162  N.  Y. 
284.) 

Gray,  J.  Tlie  policy  of  fire  insurance,  upon  which  the 
plaintiffs  sue,  was  issued  by  the  defendant  in  the  New  York 
standard  form  and  covered  a  stock  of  goods  in  a  store  and 
basement  occupied  by  them,  in  the  village  of  Seneca  Falls,  in 
this  state.  The  defense  made  to  the  suit  was  that  the  insur- 
ance had  ceased,  by  reason  of  the  fall  of  the  building,  prior 
to  the  breaking  out  of  the  fire.  The  facts  are  not  in  dispute 
and  but  a  question  of  law  is  raised.  The  plaintiffs'  premises 
were  in  a  part  of  a  brick  building ;  the  four  exterior  walls  of 
which  were  of  brick.  The  interior  of  the  building  was  sub- 
divided by  lath  and  plaster  partitions.  The  first  floor  was 
upon,  and  level  with,  the  street.  In  the  center,  a  hall  and 
stairway  led  from  the  street  to  the  upper  stories  and,  with  a 
partition  extending  to  the  rear,  divided  the  floor.  To  the 
west  of  the  stairway  was  the  plaintiffs'  store  and  beneath  it 
was  their  basement.  The  part  east  of  the  stairway  and  the 
upper  floors  of  tlie  entire  building,  as  well  as  the  basement 
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on  the  east  side,  were  used  for  hotel  purposes.  In  March, 
1902,  the  east  wall  of  the  building  collapsed  and  fell  out- 
wards and  into  a  vacant  lot  upon  that  side,  and  with  it  fell, 
not  only,  the  whole  easterly'  half  of  the  building,  but,  also,  a 
portion  of  that  which  was  over  the  plaintiffs'  store.  A  range, 
in  which  there  had  been  a  fire,  was  precipitated  into  the  mass 
of  debris  and  a  fire  broke  out ;  which  did  not,  however,  reach 
to  plaintiffs'  premises.  It  was  conceded  that  it  occurred  after 
the  collapse  of  the  building  and  whatever  the  damage  sus- 
tained by  the  plaintiffs,  it  was  caused,  in  the  main,  by  the 
efforts  of  the  fire  department  to  subdue  the  flames.  The  pol- 
icy of  insurance,  by  its  language,  covered  the  plaintiffs'  stock 
of  merchandise  "  while  contained  in  the  three  story  brick 
metal  roof  building,  with  basement,  situated  on  the  south  side 
of  Fall  street,"  etc.  It  contained  this  condition :  "  If  the 
building,  or  any  part  thereof,  fall,  except  as  the  result  of  tire, 
the  insurance  by  this  policy  on  such  building,  or  its  contents, 
shall  immediately  cease.'" 

I  have  not  been  referred  to  any  decision  by  this  court  relat- 
ing to  this  latter  clause  and,  so  far  as  my  examination  has 
gone,  there  is  none.  It  is  argued  for  the  appellants,  in  effect, 
that  to  give  a  literal  reading  to  this  condition  of  the  policy,  in 
such  a  case  as  these  facts  present,  is  unreasonable  and  that  it 
should  be  construed  as  referring  to  the  "  particular  structure 
occupied  by  itself  as  a  store  for  any  especial  business"  and 
not  to  the  general  building.  Such  was  the  view  taken  by  the 
dissenting  justices  below. 

In  my  opinion,  the  determination  of  the  Appellate  Division, 
that  the  insurance  had  ceased,  was  right.  This  was  a  con- 
tract, which,  like  any  other  contract,  should  be  enforced 
according  to  its  plain  provisions.  Its  language  is  clear  and 
unambiguous,  and  the  provision,  or  condition,  in  question, 
cannot  be  construed  otherwise  than  it  has  been,  without  twist- 
ing the  words  and,  thus,  rending  nugatory  a  limitation  of  the 
hazard,  which  it  was  not  improper,  nor  unfair,  for  the  insurer 
to  impose.  It  was  for  the  purpose  of  having  contracts  of 
insurance  read  clearly  and  intelligibly  to  the  ordinary  under- 
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standing  of  men  that  the  legislature,  in  1886,  provided  for  an 
uniform,  or  standard,  policy  of  insurance.  Insurers  issuing 
policies  were  compelled  to  use  one  form  of  contract ;  whose 
meaning  should  not  be  obscured  by  unusual  clauses,  nor  con- 
cealed in  a  mass  of  verbiage,  and  whose  provisions,  being 
plain,  could  result  in  no  injustice  in  their  enforcement.  When 
such  is  the  contract,  tlie  courts  should  not  refuse  to  enforce 
the  forfeitures,  or  limitations,  which  the  parties  are  deemed  to 
have  agreed  upon.  {Quintan  v.  Providence -Washington 
Ins,  Co.,  133  N.  Y.  356 ;  Peahody  v.  Satterlee,  166  ib.  174.) 
It  was  open  to  the  plaintiffs  to  reject  the  policy  of  insur- 
ance, unless  modified  in  the  particular  respect;  if  they  were 
unwilling  to  assent  to  this  limitation  of  the  hazards.  The 
policy  described  the  subject  of  insurance  as  "  contained  in  the 
three  story  brick  metal  roof  building,"  etc. ;  thus,  plainly, 
evidencing  the  understanding  as  to  the  plaintiffs'  premises 
being  within,  or  forming  a  part  of,  a  building.  Is  there  any 
doubt  but  what  it  was?  Certainly  not  and  I  think  that  it 
would  be  a  perversion  of  the  meaning  of  words  to  hold  other- 
wise. What  might  be  a  reasonable  application  of  the  clause 
in  the  case  supposed  of  a  row  of  stores,  erected  by  a  number 
of  men,  under  a  common  roof,  is  not  dependent  upon  the 
present  case.  That  would  be  an  extraordinary  situation  unlike 
the  facts  of  this  case  and,  presumably,  would  be  the  subject 
of  some  stipulation.  This  building  was  one  inclosure  of  brick 
walls ;  which  was  subdivided,  by  lath  and  plaster  partitions, 
into  spaces  for  stores  and  for  rooms,  to  be  occupied  as  land- 
lord and  tenants  might  agree.  The  plaintiffs'  premises  were 
but  a  part  of  the  one  building,  within  the  recital  of  the  con- 
tract, as  well  as  to  the  ordinary  perception  of  the  senses. 
There  was  nothing  unusual,  nor  extraordinary,  in  the  condi- 
tions, which  demands  any  straining  of  construction  in  order 
to  prevent  a  failure  of  justice.  The  intent  of  the  policy  was 
that  insurance  should  continue  only  while  the  building 
remained  standing,  substantially,  as  a  building.  If  it  should 
fall  from  the  occurrence  of  a  tire,  the  insurance  company 
would  become  liable  under  its  contract ;  but  if  it,  or  any  mate- 
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rial  part  of  it,  should  fall  before  any  fire  broke  out  and  cause 
damage  to  the  property  insured,  the  insurer  would  not  be 
liable.  The  contract  was  one  of  indemnity  against  a  loss 
caused  by  fire  and  not  against  a  loss,  the  proximate  cause  of 
which  was  in  the  working  of  some  other  agency.  The  mean- 
ing of  the  clause  in  question,  when  reasonably  interpreted,  is 
that  the  insurer  is  excused  from  its  obligation  by,  either,  the 
fall  of  the  building  as  a  structure,  or  of  such  a  substantial  and 
important  part  thereof,  as  impairs  its  usefulness  as  such  and 
leaves  the  remaining  part  of  the  buildirig  subject  to  an 
increased  risk  of  a  fire.  I  perceive  no  just  reason  for  making 
an  exception  in  the  application  of  a  material  provision  of  this 
policy,  which  would  violate  the  contract  for  insurance  by 
adding  a  risk,  excluded  by  its  terms  and  which  the  insurer 
was  justified  in  excluding.  It  is  quite  competent,  in  so  far 
as  the  provisions  of  a  policy  are  concerned,  to  modify,  or  to 
restrict  them,  or  to  describe  more  particularly  the  actual  risk 
assumed,  by  a  written  indorsement  upon  the  instrument.  The 
legislature  left  the  parties  free  in  that  respect  and  it  would 
have  been  competent  for  them  to  do  so  in  tliis  case,  if  the 
intention  had  been  to  insure  the  plaintiffs'  premises  as  an 
independent,  or  separate,  structure.  '  As  it  is,  this  clause  of 
the  contract  is  plain  ;  it  is  not  unreasonable  as  a  limitation  of 
the  insurance  hazard  and,  unless  the  court  is  to  to  make  a  new 
agreement  between  the  parties,  it  should  be  enforced. 

For  these  reasons,  I  advise  that  the  order  appealed  from 
should  be  affirmed  and  that  judgment  absolute  should  be 
ordered  in  favor  of  the  defendant,  upon  tiie  stipulation  of  the 
plaintiffs  ;  with  costs  to  the  defendant  in  all  the  courts. 

CiJLLEN,  Cli.  J.,  O'Brien,  BARTLErr,  IIaight,  Vann  and 
Werner,  JJ.,  concur. 

Order  affirmed,  etc. 
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Gertrude  S.  Kramer,  Respondent,  v.  Edwin  G.  Kramer, 

Appellant. 

Bills  and  Notes  —  Consideration  —  When  Note  Given  to  Secure 
Peace  Between  Newly-married  Couple  Unenforceable  for  Want 
OF  Consideration.  A  written  promise  by  a  stranger  in  the  form  of  a 
note  given  to  a  husband  in  order  that  he  might  deliver  the  same  to  his 
wife,  to  whom  it  w}\s  made  payable,  in  order  to  secure  peace  between 
a  newly -married  couple,  is  without  consideration,  and  the  wife  cannot 
recover  the  amount  of  tlie  note  from  the  maker  thereof;  and  neither  the 
possession  of  the  note  by  the  plaintiff,  not  the  use  therein  of  the  words 
"Value  received"  creates  any  question  of  fact  for  the  jury  in  the  trial 
of  an  action  brought  upon  the  note. 

Kramer  v.  Kramer,  90  App.  Div.  176,  reversed. 

(Argued  April  24,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  firet  judicial  department,  entered  Jan- 
uary 20,  1904,  wliicli  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court  and  an  order' 
denying  a  motion  for  a  new  trial  and  ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alton  B,  Parker^  Daniel  P.  Hays  and  Ralph  Wolf  for 
appellant.  In  an  action  upon  a  negotiable  instrument,  as  in 
all  other  actions,  the  burden  of  proving  a  consideration 
remains  at  all  stages  of  the  cage  with  the  plaintiff.  A  nego- 
tiable instrument  imports  consideration,  but  when  evidence 
is  introduced  on  the  part  of  the  defendant,  which  shows,  or 
tends  to  show,  want  of  consideration,  it  is  incumbent  upon  the 
plaintiff  to  show  by  a  fair  preponderance  of  all  the  testimony 
tliat  there  was  a  sufficient  consideration.  {F,  L.  cfe  T,  Co.  v. 
Siefke,  144  N.  Y.  354 ;  Heinernann  v.  Heard,  62  N.  Y.  448 ; 
Blanshaw  v.  Jimsell,  32  App.  Div.  103  ;  Bvuyn  v.  JiuaaeU, 
52  Hun,  17 ;  60  Hun,  280 ;  Bringman  v.  Vo7i  Glahn,  71 
App.  Div.  537;  Perleyw,  Perley,  144  Mass.  104;  Delano  v. 
Bartletty  6   Cush.    360;   Sraall  v.    Clewley,   62   Me.   115.) 
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The  acknowledgment  of  consideration  arising  from  the  words 
"  value  received  "  in  a  note,  refers  to,  and  creates  a  legal  pre- 
sumption of,  considemtion  moving  from  the  payee  to  the 
maker  only.  (1  Rand,  on  Com.  Paper  [2d  ed.],  §  178 ;  Daniel 
on  Neg.  Inst.  [5th  ed.]  §  108 ;  Byles  on  Bills,  88 ;  Story  on 
Prom.  Notes,  51 ;  Chit,  on  Bills,  186 ;  Benj.  Chalm.  Dig.  15 ; 
Clayton  v.  Gosling^  5  B.  &  C.  361 ;  Jlighmore  v.  Primrose^ 
5  M.  &  S.  65 ;  Grant  v.  Dacosta,  3  M.  &  S.  351.)  It  being 
conceded  by  the  testimony  of  the  plaintiff  that  no  considera- 
tion moved  from  her  to  the  defendant  for  the  note  in  suit, 
and  it  appearing  that  there  was  no  consideration  between  the 
defendant  and  his  brother,  the  defendant's  defense  of  want  of 
consideration  was  established.  {Kramer  v.  Kramer^  80  App. 
Div.  23.) 

TF.  W.  MacFarland  for  respondent.  The  ante-nuptial 
agreement  was  a  good  consideration  for  the  note.  (Brown  on 
Stat,  of  Frauds,  §  115  ;  Murdoch  v.  Gilchrist,  52  N.  Y.  242; 
Remington  v.  Palmer,  62  N.  Y.  31 ;  Wald's  Pollock  on 
Cont.  [2d  Am.  ed.]  609,  611,  612;  Browne  on  Stat,  of  Frauds, 
§  116 ;  Newman  v.  Nellis,  97  N.  Y.  291.)  As  between  the 
plaintiff  and  the  defendant  there  was  a  sufficient  consideration 
for  the  note.  {Rector  v.  Teed,  120  N.  Y.  583 ;  1  Evans' 
Pothier,  433 ;  2  Evans'  Pothier,  16 ;  Beclcer  v.  Fischer,  13 
App.  Div.  555 ;  Stack  v.  Weailierwax,  24  N.  Y.  S.  R.  91 ; 
r.  Nat.  Bank  v.  Parker,  130  N.  Y.  415 ;  WhiU\,  Hoyt,  73 
K  Y.  505;  WaU  v.  Barnum,  116  N.  Y.  87;  Struthers  v. 
Smith,  85  Ilun,  262 ;  Mathews  v.  Mathews,  154  N.  Y.  288.) 

O'Brien,  J.  This  was  an  action  on  a  promissory  note  of 
twelve  thousand  dollars,  dated  at  Boston  on  the  first  of  April, 
1901.  It  is  signed  by  the  defendant.  The  body  of  the  instru- 
ment is  not  in  the  usual  form  but  the  promise  is  expressed  in 
these  words :  "  After  date  I  or  my  estate  promise  to  pay  to 
the  order  of  Gertrude  Short  Kramer  twelve  thousand  dollars 
at  6^  interest  from  date  at  474  Commonwealth  Avenue, 
Boston,  Mass.    Value  received.     $12,000.    No.  1  Due."    The 
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defense  to  this  note  was  want  of  consideration.  It  seeras  to 
me  that  it  may  be  safely  said  that  no  one  contends  that  the 
note  was  given  for  any  debt  or  other  legal  obligation  as  between 
the  plaintiff  and  the  defendant.  The  defendant  owed  the 
plaintiff  nothing  and  was  under  no  legal  obligation  to  give 
the  note  in  question. 

The  plaintiff  is  the  wife  of  Alfred  E.  Kramer,  a  brother 
of  the  defendant,  the  maker  of  the  note.  The  plaintiff  and 
the  defendant's  brother  became  engaged  May,  1898.  They 
were  married  November  9,  1898,  and  at  the  time  of  the  exe- 
cution of  the  note  in  question  they  were  living  together  as 
husband  and  wife  and  it  may  be  presumed  that  they  are  still 
living  together,  since  nothing  to  the  contrary  appears  in  the 
record.  The  theory-  upon  which  a  consideration  for  this  note 
is  made  out  is  that  before  the  marriage  it  was  contemplated 
that  some  provision  should  be  made  by  the  prospective  hus- 
band for  the  plaintiff  and  that  between  the  date  of  the  engage- 
ment and  the  date  of  the  marriage  there  were  a  great  many 
family  conversations  upon  this  subject.  The  plaintiff  claims 
that  it  was  agreed  that  the  prospective  husband  should  settle 
upon  her  ten  thousand  dollars,  that  amount  to  be  increased 
as  he  might  be  able,  and  it  is  said  that  the  last  conversation 
on  this  subject  took  place  the  day  before  the  marriage.  There 
was  no  payment  of  any  money  nor  any  settlement  of  property 
in  any  form  made  upon  the  plaintiff.  It  is  claimed  that  after 
the  marriage  the  financial  condition  of  the  husband  was  dis- 
appointing to  the  wife  and  that  she  insisted  upon  the  perform- 
ance of  the  promise  made  during  the  engagement. 

On  the  trial  the  deposition  of  the  defendant  was  read  and 
it  is  claimed  by  the  learned  counsel  for  the  plaintiff  that  his 
testimony  pointed  to  a  consideration  for  the  note.  He  has 
quoted  from  the  defendant's  deposition  read  by  the  plaintiff 
some  of  the  conversation  that  took  place  between  the  plain- 
tiff's husband  and  the  maker  of  the  note  at  the  time  it  was 
given.  The  husband  said  to  him  :  "  I  want  to  have  you  give 
me  a  note  for  a  certain  amount.  This  was  the  latter  part  of 
March,  1901.     He  came  to   me  at  the  hotel  where  I  was 
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lunching  at  noon  time  and  said  to  me,  '  I  must  have  a  note. 
I  want  to  give  a  note  to  my  family.  They  have  been  Iionnd- 
ing  me  for  nearly  a  year  that  I  have  not  got  anything.'  And 
I  said  to  him,  '  Why,  that  is  not  ray  business,  I  am  all  through 
with  you.  I  owe  you  no  money  and  why  should  I  give  you  a 
note  ? '  He  said  to  me, "  Well,  he  did  not  know  of  any  one 
else  to  call  upon  and  called  upon  me  to  give  him  this  note,' 
and  I  foolishly  did  so  and  I  think  it  was  dated.  Q.  Did  you 
deliver  the  note  to  him  ?  A.  No,  sir.  Q.  What  did  you  do 
with  it  ?     A.  I  mailed  it  to  him." 

It  is  very  plain,  I  think,  from  this  testimony  that  the  wife 
was  disappointed  in  finding  that  her  husband's  means  were 
not  as  she  expected  at  the  time  of  the  marriage  ;  that  there 
was  some  trouble  in  the  family,  growing  out  of  this  circum- 
stance and  that  the  husband  procured  his  brother,  this  defend- 
ant, to  execute  the  note  for  the  purpose  of  promoting  peace 
in  the  family.  The  defendant  says,  in  eifect,  that  he  told  the 
husband  to  show  the  note  to  the  wif^  and  that  he  did  not 
intend  it  should  be  delivered.  However  that  may  be,  it  must 
be  regarded  as  a  settled  fact  in  the  case  that  the  Iiusband 
delivered  the  note  to  his  wife,  the  plaintiff,  in  an  envelope 
upon  which  was  indorsed,  in  substance,  the  words  that  the 
note  was  the  i)roperty  of  the  plaintiff,  and  I  assume  that  there 
was  no  question  about  the  deliverj',  since  the  plaintiff  produced 
the  note  at  the  trial,  and  so  the  sole  question  is  whether  the 
note  has  any  legal  consideration  to  support  it.  It  was  not 
given  in  consideration  of  a  promise  on  the  part  of  the  plain- 
tiff to  marry  the  defendant's  brother,  since  it  was  given  more 
than  two  yeare  after  the  marriage  was  consummated.  It  was 
not  given  for  any  debt  or  obligation  as  between  the  plaintiff 
and  the  defendant.  It  was  not  given  for  any  debt  or  legal 
obligation  as  between  the  defendant  and  his  brother,  the  plain- 
tiff's husband. 

As  I  understand  the  argument  of  the  learned  counsel  for 
the  plaintiff,  he  contends  that  the  note  is  a  written  promise 
made  by  the  defendant  in  consideration  of  marriage ;  that  is 
to  say,  in  consideration  of  the  marriage  between  the  brother 
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of  the  maker  and  the  plaintiff.  On  the  first  trial  of  the  case 
judgment  was  directed  in  favor  of  the  plaintiff  but  upon 
appeal  the  judgment  was  reversed  and  a  new  trial  granted. 
{Kra'iner  v.  Kra7ne7\  80  App.  Div.  20.)  On  the  new  trial 
the  learned  judge  directed  a  verdict  for  the  defendant,  but 
that  judgment  has  been  reversed  and  the  defendant  has 
appealed  to  this  court.  I  am  not  able  to  perceive  much,  if 
any,  difference  in  the  facts  as  they  appear  now  and  appeared 
at  the  lii-st  trial.  On  both  appeals  below  the  question  of  con- 
sideration was  involved  and  it  is  difficult  to  see  how  the  plain- 
tiff's case  is  any  stronger  now  than  it  was  at  the  first  trial. 

If  the  plaintiff's  promise  to  marry  was  conditioned  upon 
the  payment  .of  money  or  the  settlement  of  property  upon 
her  by  her  intended  husband  she  was  not  bound  to  carry  out 
the  promise  until  the  conditions  were  performed.  All  verbal 
promise  made  by  eitlier  party  during  the  engagement  must 
be  deemed  to  be  merged  in  the  marriage.  A  marriage  already 
consummated  could  not  very  well  constitute  a  valid  considera- 
tion for  the  note.  The  maker  of  the  note  was,  in  law,  a 
stranger  to  the  marriage  and  to  the  whole  transaction,  and  so 
far  as  the  record  discloses  appears  to  have  made  the  promise 
in  order  that  it  might  be  shown  to  the  plaintiff  for  the  pro- 
motion of  peace  between  herself  and  her  husband.  I  do  not 
think  that  it  has  ever  been  held  nor  do  I  think  that  it  can  be 
held  that  such  a  promise  made  under  such  circumstances  is 
supported  by  a  valid  consideration.  The  learned  judge  who 
directed  the  verdict  for  the  defendant  in  this  case  at  the  trial 
has  stated  the  question  so  clearly  and  so  much  better  than  I 
can  state  it  that  his  language  may  be  quoted : 

"  The  defendant  has  received  no  consideration  for  the  note 
either  from  the  plaintiff  or  from  his  brother.  He  has  given 
that  note  to  his  brother  for  a  specific  purpose,  namely,  to  show 
it  to  the  latter's  family  and  secure  peace  thereby.  Tlie 
brother  takes  the  note  and  puts  it  in  an  envelope,  actually 
delivers  it  to  the  plaintiff  and  says  that  it  is  her  property. 
There  was  no  consideration  moving  to  the  defendant,  and  the 
31 
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plaintiff  had  the  note,  not  for  money  paid  by  her  to  her  hus- 
band nor  yet  in  payment  of  a  pre-existing  debt.  Nor,  in  fact, 
in  satisfaction  of  any  legal  obligation  on  the  Imsband's  part 
It  follows,  in  my  judgment,  there  being  no  consideration  for 
the  note  in  any  aspect  of  the  case,  that  the  verdict  should  be 
directed  for  the  defendant." 

I  do  not  think  that  the  possession  of  the  note  by  the  plain- 
tiflE  or  the  use  of  tlie  words  '*  Yalue  received "  create  any 
question  of  fact  for  the  jury.  The  case  of  Strickland  v. 
Henry  (175  N.  Y.  372)  is  not  an  authority  for  auy  such 
proposition.  That  was  doubtless  a  close  case,  but  it  was  decided 
in  this  court  upon  no  such  state  of  facts  as  we  have  now 
before  us  in  this  case. 

There  was  but  one  witness  sworn  at  the  trial  wlio  gave  any 
evidence  concerning  the  consideration  of  the  note,  and  that 
was  the  defendant  himself.  His  deposition  was  taken  before 
trial  and  was  used  at  the  trial  by  both  parties,  and  all  we  know 
about  the  consideration  we  know  from  him.  There  does  not 
appear  to  be  any  dispute,  however,  about  the  origin  and  con- 
sideration of  the  note.  It  was  given  to  promote  peace  in  the 
family.  There  is  no  proof  upon  which  to  base  any  claim  that 
the  note  was  business  paper,  or  that  the  maker  owed  his 
brother  anything,  so  that  all  the  facts  bearing  on  the  question 
of  consideration  must  be  taken  as  stated  by  him.  After  care- 
fully considering  all  the  arguments  in  support  of  the  proposi- 
tion that  the  note  is  founded  upon  a  legal  consideration, 
including  the  learned  opinion  below,  it  seems  to  me  that  they 
place  too  great  a  strain,  not  only  upon  the  law  of  contracts, 
but  the  law  that  governs  domestic  relations.  I  do  not  think 
that  any  principle,  or  any  case,  has  been  found  to  the  effect 
that  a  written  promise  by  a  stranger,  in  the  form  of  a  note 
given  to  a  husband  in  order  that  he  might  deliver  the  same  to 
his  wife  to  secure  domestic  peace  between  a  newly-married 
couple,  is,  in  law,  a  good  promise  in  consideration  of  marriage. 
The  circumstance  that  the  one  who  made  the  promise  was  the 
brother  of  the  distressed  husband  cannot  change  the  case.  It 
remains  just  the  same  as  if  the  promise  was  sent  to  some 
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other  husband  for  the  benefit  of  some  other  wife.  The  real 
and  only  consideration  for  the  note  was  family  peace  between 
husband  and  wife.  That  is  a  most  desirable  condition  to 
promote,  but  it  seldom  can  be  purchased  with  money.  The 
efforts  of  the  defendant  in  that  direction  were  laudable,  but 
clearly  he  never  intended  to  fasten  upon  himself  a  large  legal 
obligation,  nor  does  tlie  law  under  such  circumstances  impose 
it  upon  him.  The  young  wife  ought  not  to  be  encouraged  to 
place  her  husband  in  such  a  j^osition  as  to  drive  him  to  a 
stranger  in  order  to  procure  a  note  to  give  her  as  a  condition 
of  domestic  peace.  It  is  her  duty  to  see  to  it  that  peace  is 
maintained  without  price,  so  far  as  it  is  within  her  power. 
Moreover,  it  is  not  at  all  probable  that  such  temporary 
arrangements  to  secure  peace  will  accomplish  the  desired  end. 
It  is  more  likely  to  make  the  breach  in  the  family  wider  than 
it  was  before.  The  peace  and  harmony  of  husband  and  wife 
must  rest  upon  considerations  much  broader  and  deeper  than 
are  invoked  to  sustain  the  note  in  question.  In  any  aspect  of 
this  case  it  would  seem  to  be  impossible  to  make  anything  of 
this  note  but  a  naked  promise,  and  so  was  not  the  subject  of  an 
action. 

Marriage,  though  one  of  the  most  important  and  common 
of  all  contracts,  is  very  often  followed  by  disappointment  of 
one  or  the  other  of  the  parties  and  often  by  both.  This  case 
is  an  example  in  that  respect.  The  wife  was  evidently  dis- 
appointed at  the  financial  condition  of  her  husband  and  the 
husband  may  have  been  disappointed  at  the  exactions  of  the 
wife.  Instead  of  going  on  together  and  facing  the  battle  of 
life  they  probably  indulged  in  crimination  and  recrimination. 
I  do  not  think  that  this  court  ought  to  strain  legal  principles 
in  order  to  accomplish  some  imaginary  equity  that  exists  on 
one  side  or  the  other.  Neither  statutes  nor  judicial  decisions 
can  do  much  to  promote  the  peace  and  harmony  of  the  mar- 
riage relation.  It  may  do  more  harm  than  good  for  this 
court  to  hold  that  the  wife  may  enforce  a  promise  to  pay 
money  under  the  circumstances  here  disclosed.  It  is  quite 
clear  that  such  a  decision  will  do  nothing  to  promote  peace 
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and  harmony  between  husband  and  wife  and  it  may  do  much 
to  encourage  family  dissensions. 

It  often  happens  that  a  man  acts  upon  the  supposition  that 
he  is  about  to  marry  a  wealthy  woman,  who  lias  led  him 
to  believe  just  what  the  plaintiff  says  she  believed  and  was 
promised,  and  he  may  feel  disappointed  after  the  marriage, 
just  as  the  plaintiff  was  disappointed  at  the  financial  condition 
of  her  husband  ;  but  if  the  disappointed  husband  should  pro- 
cure a  note  from  his  wife's  brother  under  just  such  circum- 
stances as  the  note  in  suit  is  given  in  order  to  pacify  him  or 
assuage  his  grief  and  had  brought  suit  against  the  maker,  I 
am  not  sure  that  his  action  would  be  taken  seriously,  and 
surely  there  cannot  be  one  law  for  the  wife  under  such  a 
state  of  facts  and  another  law  for  the  husband  on  the  same 
facts.  It  seems  to  me  that  the  learned  trial  judge  decided 
this  case  correctly,  and  so  I  am  in  favor  of  reversing  the 
order  of  the  Appellate  Division  and  affirming  the  judgment 
entered  upon  the  direction  at  the  trial,  with  costs. 

Gray,  J.  (dissenting).  I  think  that  the  determination  of 
the  Appellate  Division  should  be  affirmed  by  us.  Whether 
the  defendant  established  that  there  was  no  consideration  for 
the  note  was  a  question,  upon  the  evidence,  for  the  jury  to 
decide.  That  there  was  a  delivery  of  the  note  to  the  plaintiff 
was  conceded  by  the  learned  judge,  who  presided  at  the  trial, 
and  there  can  be  no  question,  in  my  opinion,  about  the  fact. 
The  plaintiff's  husband,  who  obtained  the  note  from  the 
defendant,  not  only  delivered  it  into  her  hands  ;  but  he  wrote 
upon  the  envelope,  which  inclosed  it,  that  it  was  her  personal 
property  and  she  produced  it  upon  the  trial.  That  he  vio- 
lated any  understanding  with  the  defendant  in  delivering  it, 
is  of  no  materiality ;  if,  as  between  them,  there  was  a  cx>n- 
sideration  for  the  giving  of  the  note.  If  this  note  was  given 
by  the  defendant,  either,  for  account  of  some  indebtedness  to 
his  brother,  or  as  a  loan  to  the  latter  to  enable  him  to  fulfill 
his  promise  to  the  plaintiff,  in  either  case,  the  plaintiff 
obtained  title.     The  only  available  defense  to  her  demand  for 
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payment  was  that  the  promise  to  pay  was  not  supported  by 
any  consideration  whatever.  I  do  not  think  that  the  question 
of  consideration  as  between  the  plaintiff  and  her  husband  is 
of  any  importance,  in  determining  the  defendant's  liability. 
Concededly,  as  between  her  and  the  defendant  there  was  no 
claim  of  any  consideration  passing  between  them  ;  but,  if  the 
note  was  made  and  parted  with  upon  some  consideration 
moving  between  the  defendant  and  his  brother,  the  plaintiff 
obtained  a  valid  and  enforceable  title  to  it.  According  to 
the  plaintiff's  evidence,  intermediate  the  time  of  her  engage- 
ment to  be  married  and  the  marriage,  her  intended  husband 
"  agreed  to  give  her  $10,000,  which  was  to  be  increased  from 
time  to  time  as  he  was  able  to  do  it."  Not  being  in  writing, 
the  agreement  was  unenforceable  under  tlie  Statute  of  Frauds ; 
but^  notwithstanding  its  invalidity  and  regardless  of  the  ques- 
tion whether,  under  the  circumstances,  the  marriage  furnished 
tlie  support  of  a  consideration  for  such  an  agreement,  the 
plaintiff's  husband  was  not  prevented  from  performing  his 
promise.  This  has  the  support  of  reason  and  of  authority. 
{Newman  v.  Nellis^  97  N.  Y.  285.)  If,  after  marriage,  he 
chose  to  recognize  his  •  agreement  as  a  moral  obligation  and, 
in  performance,  delivered  the  note,  the  plaintiff  held  it  as  her 
own  beyond  any  right  on  his  part  to  recall  it.  The  defendant 
could  not  defeat  his  obligation  to  pay  by  setting  up  tlie  inva- 
lidity of  the  transaction  between  plaintiff  and  her  husband. 
All  that  he  could  rely  upon,  for  that  purpose,  was  the  nullity 
of  the  transaction  as  between  him  and  his  brother.  Upon  that 
point,  notwithstanding  that  he  had  denied  receiving  any  con- 
sideration for  the  note  and  had  testified  that  the  note  was  not 
delivered  by  him  to  bis  brother  to  be  used,  tliere  were  facts 
tending  to  contradict  him.  The  note  recited  that  it  was  for 
"  value  received  $12,000,"  and  it  was  in  the  payee's  possession. 
Without  regard  to  the  evidence  of  the  previous  business 
relations  between  the  brothers,  those  facts  were  sufficient  to 
warrant  the  submission  of  the  case  to  the  jury.  That  was  the 
rule  laid  down  by  this  court,  as  recently  as  in  the  case  of 
Strickland  v.  llenry^  (175  N.  Y.  372),  cited  by  the  Appellate 
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Division.  That  was  an  action  upon  a  promissory  note,  where 
the  defense  was  tliat  it  was  made  for  the  accommodation  of  the 
payee  and  that  it  had  no  legal  inception.  We  lield  that  tlie 
defendant  was  contradicted  by  an  admission  of  his  own  in  the 
body  of  the  note  that  it  was  given  for  value  received.  It  was 
said,  in  the  opinion,  that  "  wliile  it  was  open  to  defendant  to 
contradict  that  statement  and  to  show  that,  as  a  matter  of  fact, 
it  was  witliout  consideration,  the  note  in  the  possession  of 
plaintiff  raised  the  presumption  that  it  was  given  for  a  good 
consideration,  and  passed  to  plaintiff  in  due  course  of  business. 
The  defendant's  evidence  tended  to  overthrow  this  presump- 
tion. Whether  it  was  true  was,  in  view  of  the  legal  presump- 
tion raised  by  plaintiff's  possession  of  the  note  indorsed  by 
the  payee,  and  the  recital  tlierein  that  defendant  had  received 
value  for  it,  a  question  of  fact  to  be  determined  by  the  jury." 
That  there  was  no  consideration  for  the  making  of  this  note, 
rested  upon  the  defendant's  evidence  alone  and  his  credibility, 
in  view  of  his  admission  in  the  note  and  of  its  possession  by 
the  plaintiff,  as  its  payee,  was  a  question  for  the  jury  to  pass 
upon.  The  direction  of  a  verdict  for  the  defendant  was,  there- 
fore, an  error;  for  which  the  Appellate  Division  properly 
reversed  the  judgment. 

Vann,  J.  (and  Cullen,  Ch.  J.,  and  Werner,  J.,  in  result) 
concur  with  O'Brien,  J. ;  Bartlett  and  Haight,  JJ.,  concur 
with  Gray,  J. 

Order  reversed,  etc. 


Emily  Chamberlain,  Respondent,  v.  Caspar  Iba,  Appellant. 

EvroENCB  -—  When  Party  May  Explain  Adkissions  and  Declara- 
tions Used  against  Him  by  Other  Party.  Where  the  sole  issue,  in  an 
action  brought  to  recover  unpaid  rent  of  premises  held  by  the  lessee  under 
a  written  lease  for  a  long  term,  was  whether  an  oral  agreement  was  made 
between  him  and  the  lessors,  shortly  after  the  execution  of  the  lease, 
that  the  former  should  erect,  at  his  own  expense,  a  factory  building  on  a 
certnin  part  of  the  demised  premises  and  should  be  allowed  to  offset  its 
value  against  the  rents  to  accrue  during  the  last  two  years  of  the  term, 
it  is  error  to  reject  letters,  written  to  him  by  the  plaintiff's  co-lessor, 
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referring  to  and  tending  to  prove  tliat  the  lessors  knew  that  he  erected 
the  building  under  some  arrangement  as  claimed  by  him;  it  is  also  error  to 
exclude  his  testimony  in  explanation  of  a  letter  written  by  him  to  the  hus- 
band of  the  plaintiff  in  which  he  admitted  an  indebtedness  for  rent,  since, 
where  declanitions  or  acts  of  a  party  are  offered  in  evidence  as  admis- 
sions against  himself  and  calculated  to  show  that  his  present  attitude 
is  inconsistent  therewith,  it  is  always  competent  for  him  to  offer  an 
explanation. 
CJtamberlain  v.  Iha,  87  App.  Div.  632,  reversed. 

(Argued  May  8,  1005;  decided  May  80,  1005.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  16,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiflf  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

S.  Livingston  Samuels  for  appellant.  The  court  erred  in 
excluding  the  letters  written  by  plaintiff's  co-lessor  to  the 
defendant  in  1889.  {Chadwick  v.  Fonner,  69  K  Y.  404; 
Lyon  v.  Bicker,  141  N.  Y.  225 ;  PitU  v.  Wilder,  1  K  Y. 
525 ;  Jjeary  v.  Corvin,  63  App.  Div.  151 ;  McClelland  v. 
Grant,  116  N.  Y.  Supp.  208;  Ward  v.  Iloag,  78  App.  Div. 
510 ;  Hanlon  v.  Ehrich,  80  App.  Div.  359  ;  Mills  v.  Sackett, 
30  Hun,  68  ;  Matter  of  Miller,  56  II un,  553 ;  Baird  v.  Daly, 
68  N.  Y.  547;  Smith  v.  Crego,  54  Hun,  22.)  The  court 
erred  in  not  allowing  the  defendant  to  explain  his  letter  of 
June  18,  1902.  {Stirling  v.  Kelley,  77  App.  Div.  621 ;  Nay 
V.  Curley,  113  N.  Y.  575 ;  HopUr  v.  H.  A.  Co.,  64  App. 
Div.  80.) 

Gibson  Putzel  and  Benjamin  G.  Paskus  for  respondent. 
The  exclusion  of  the  letter  written  by  plaintiff's  co-lessor  did 
not  constitute  error.  {Stephens  v.  Vroman,  16  N.  Y.  381 ; 
Beed  v.  McCord,  160  N.  Y.  330  ;  Tooley  v.  Bacon,  70  N.  Y. 
34 ;  Adsit  v.  Wilson,  7  How.  Pr.  64 ;  Quinhy  v.  Strauss, 
90  K  Y.  664  ;  Van  Bnren  v.  Wells,  19  Wend.  203 ;  Stouter 
v.  M.  B.  Co,,  127  N.  Y.  661 ;  PeopU  v.  Place,  157  N.  Y. 
584;  Palmer  v.  Palmer,  150  N.  Y.  139  ;  Crippen  v.  Morse, 
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49  N.  Y.  13 ;  Kingdand  v.  Rickman^  5  Daly,  13 ;  Pretz- 
f elder  v.  Stroehely  lY  Misc.  Rep.  152 ;  Bowman  v.  Travis^ 
54  N.  Y.  640 ;  Dobson  v.  KuhrOer,  20  N.  Y.  Supp.  771.) 
Tlie  remaining  exceptions  taken  at  the  trial  by  the  defendant 
to  the  exclusion  of  evidence  are  without  merit.  {Marshall 
V.  Davia^  78  N.  Y.  414;  Baraon  v.  Mulligan^  77  App.  Div. 
192 ;  Gibson  v.  Johnson^  21  Misc.  Rep.  59 ;  Martin  v.  Heller^ 
142  N.  Y.  140  ;  Clift  v.  Jfo*^,  112  N.  Y.  426;  J?oy<?r*  v. 
McGuire^  90  Hun,  456  ;  Iloes  v.  Naegele^  28  App.  Div.  374; 
Corning  v.  IFaZAr^r,  100  N.  Y.  547.) 

Bartle'it,  J.  This  action  was  brought  to  recover  unpaid 
rent  of  certain  premises  occupied  by  the  defendant  under  a 
long  written  lease.  On  the  25th  day  of  March,  1889,  two 
sisters,  Sophie  E.  Beach  and  Emily  Beach,  executed  and  deliv- 
ered to  the  defendant  a  lease  of  the  premises  251,  253  and 
255  Bowerj',  corner  of  Stanton  street,  in  the  city  of  New 
York,  for  the  term  of  fifteen  years,  commencing  on  the  first 
day  of  May,  1889,  and  ending  on  the  firet  day  of  May,  1904. 
The  rental  of  these  premises  was  six  thousand  dollars  a  year, 
and  the  defendant  covenanted  to  take  down  the  building 
known  as  255  Bowery  and  erect  another  in  its  place  of  a  certain 
description,  to  cost  not  less  than  twelve  thousand  dollars.  It 
was  also  provided  that  as  security  for  the  rent  the  lessee  was 
to  place  with  trustees  the  sum  of  ten  thousand  dollars  to  be 
invested  in  good  securities.  The  new  building  was  duly 
and  properly  erected  and  the  deposit  to  secure  the  rent  was 
made  and  remained  in  the  hands  of  the  trustees  at  the  time  of 
the  trial  of  this  action. 

A  single  issue  was  presented  to  the  jury  under  the  plead- 
ings ;  the  lessee,  as  matter  of  defense,  set  up  an  oral  agree- 
ment between  himself  and  the  lessors  made  some  time  in  Sep- 
tember or  October,  1889,  shortly  after  the  execution  of  the 
written  lease,  to  the  effect  that  he  should  erect  at  his  own 
expense  a  certain  factory  on  a  portion  of  the  demised  prem- 
ises opening  on  Stanton  street,  and  should  be  allowed  as  com- 
pensation therefor  its  value  as  against  the  rents  to  accrue 
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nnder  the  lease  for  the  last  two  years  of  the  term  beginning 
May  Ist,  1902 ;  that  he  afterwards  erected  said  factory,  and 
that  its  actaal  cost  was  forty-five  hnndi*ed  dollars,  which  he 
claimed  as  a  payment  against  that  portion  of  the  rent  sued  for 
from  May  to  September,  1902,  inclusive,  amounting  to  twenty- 
five  hundred  dollars. 

This  action  was  begun  in  September,  1902,  and  tried  in 
January,  1903.  Sophie  E.  Beach  died  February  22d,  1902, 
several  months  before  the  commencement  of  this  action.  The 
plaintiflE  under  the  will  of  her  sister  thereupon  became  the 
sole  owner  of  the  demised  premises.  Since  the  execution  of 
the  lease  in  1889,  Emily  Beach  intermarried  with  Edward 
W.  Chamberlain.  It  appears  that  Sophie  E.  Beach  was  the 
elder  of  the  two  sisters  and  apparently  conducted  the  busi- 
ness matters  relating  to  the  premises  in  question  as  the  letters 
involved  were  written  by  her. 

On  the  trial  the  defendant  testified  that  he  built  the  factory 
about  September  or  October,  1889,  and  that  before  doing  so 
he  had  a  conversation  with  the  lessors  in  regard  to  its  erec- 
tion ;  that  he  first  saw  Sophie  E.  Beach,  and  afterwards  he 
had  an  interview  with  both  of  tlie  lessors  on  the  demised 
premises.  The  defendant  also  swore  two  witnesses  wlio  were 
in  Ids  employ  at  the  time  of  this  alleged  oral  agreement,  who 
testified  that  they  were  present  and  overheard  the  oral  agree- 
ment entered  into  substantially  as  testified  to  by  the  defend- 
ant and  set  up  in  his  answer. 

The  plaintiff  testified  that  no  such  agreement  as  sworn  to 
by  the  defendant  and  liis  witnesses  was  made ;  that  she  had 
never  been  upon  the  premises  since  the  execution  of  the  lease, 
and  had  no  interview  with  the  defendant  in  the  presence  of 
her  sister.  She  further  testified  that  her  sister  had  told  her 
that  the  factory  was  erected  by  the  defendant  without  any 
permission,  and  that  she  never  knew  of  the  fact  until  long 
after,  when  being  notified  in  some  insurance  matter  she  went 
down  to  the  premises  and  became  aware  for  the  first  time  of 
the  fact  that  a  new  factory  had  been  erected  on  the  site  of 
the  former  building. 
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This  single  issue  was  submitted  to  the  jury  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  the  full  amount  of 
rent  alleged  to  be  due  under  the  lease.  ^ 

The  defendant  seeks  to  reverse  the  judgment  for  the  reason 
that  four  certain  letters  written  to  liim  by  Sophie  E.  Beach, 
material  to  the  issue  tried,, were  rejected  by  the  trial  judge 
when  offered  in  evidence ;  also  that  after  plaintiff  had  intro- 
duced a  certain  letter  written  by  the  defendant  to  her  or  her 
agent  containing  .an  alleged  admission  by  this  defendant 
against  himself  he  was  refused  the  opportunity  to  explain. 

The  letters  in  question  are  all  without  date.  The  iirst  reads 
in  part  as  follows :  ^'I  send  you  as  requested  the  following 
statement :  Taxes  for  the  year  1889,  without  discount^  which 
if  paid  in  advance  you  have  the  benefit,  $843.60.  *  *  * 
I  would  advise  you  to  have  a  licensed  plumber  and  look  into 
tlie  water  meter  business,  for  you  see  what  1  have  just  paid  is 
exorbitant,  and  I  know,  not  correct;  they  say  because  the 
meter  is  not  registering.  You  can  build  where  the  frame 
part  is  now  in  your  shop,  but  not  to  extend  it  any  more  than 
it  now  stands."  While  this  letter  is  undated,  it  is  very  appar- 
ent that  it  was  written  in  the  year  1889  before  the  taxes 
were  paid,  or  the  period  in  which  they  were  subject  to  dis- 
count had  expired.  This  letter  was,  therefore,  written  about 
the  time  of  the  alleged  oral  contract,  and  the  closing  words 
would  authorize  a  jury  to  find  that  Sophie  E.  Beach  was 
aware  that  defendant  was  about  erecting  the  factory  under 
some  arrangement  as  claimed  by  him.  This  letter  was  com- 
petent evidence,  and  it  was  error  to  reject  it. 

The  second  undated  letter  reads  as  follows :  "  Tour  letter 
received.  It  is  all  right  and  satisfactory  if  the  buildings  are 
all  insured,  that  is  the  new  one,  on  the  Bowery,  and  your 
factory.  *  *  *."  Here  a  jury  might  find  that  there  was 
a  recognition  of  the  factory  building. 

The  third  undated  letter  reads  in  part  as  follows :  "  I  have 
had  a  thorough  investigation  in  regard  to  the  policies  of 
insurance,  advice  from  the  companies,  besides  other  import- 
ant counsel.     The  building  you  erected  at  your  own  expense, 
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255  Bowery,  and  the  rear  one  in  Stanton  street,  should  read 
in  the  policies  —  'Insured  Sophie  and  Emily  Beach  as  owners 
—  Caspar  Iba  as  lessee,  as  interest  may  appear.'  That  has 
been  done  properly  in  the  policies.  All  of  the  remaining 
buildings  are  in  a  very  different  case.  We  are  the  owners  of 
them  entirely,  and  any  loss  to  these  buildings  must  be  paid  to 
us  as  owners  under  tlie  terms  of  the  lease,"  etc.  The  jury 
might  have  inferred  from  this  letter  that  the  writer  yrss 
aware  of  the  new  bnilding  erected  at  defendant's  own  expense 
on  Stanton  street;  also  that  the  insurance  was  taken  out 
shortly  after  the  erection,  as  the  forms  of  the  policies  evi- 
dently had  not  been  agreed  upon. 

The  fourth  undated  letter  reads  in  part  as  follows :  "  *  *  * 
Have  you  yet  received  bill  of  taxes,  on  property ;  as  soon  as 
you  do  please  allow  me  to  see  it  —  also  have  ymi  paid  water 
taxes  on  Stanton  street  and  meter  yet  —  I  think  this  last  can- 
not be  paid  just  yet  —  I  am  not  sure,  and  how  about  insurance 
on  your  new  building  in  Stanton  street  —  Please  let  me  know 
so  I  may  know  everything  is  all  right."  Here  is  another 
allusion  to  the  new  building  in  Stanton  street.  As  this  build- 
ing in  Stanton  street,  according  to  defendant's  contention,  was 
erected  in  1889,  and  was  characterized  in  this  letter  as  new,  it 
was  competent  for  the  jury  to  find  that  the  writer  had  at  that 
time  knowledge  of  its  existence.  These  letters  were  all  com- 
petent evidence,  and  it  was  error  to  reject  them  when  offered. 

On  the  10th  of  June,  1902,  the  plaintiff  addressed  a  letter 
to  the  defendant,  informing  him  that  he  was  in  arrears  of 
rent  in  the  amount  of  $3,950.00,  and  that  unless  paid  by  the 
14th  instant  the  matter  would  be  placed  in  the  hands  of  an 
attorney  with  instructions  to  proceed  to  collect  same.  To 
this  letter  the  defendant  made  reply,  on  the  18th  of  June, 
1902,  to  Mr.  Chamberlain,  reading  as  follows:  "Enclosed 
please  find  two  checks  each  of  five  hundred  dollars ;  it  would 
be  a  great  pleasure  to  me  if  I  could  send  you  the  full  amount 
which  I  will  do  just  as  soon  as  the  money  comes  in.  I  done 
a  very  big  business  this  year  and  my  prospects  are  really  very 
good,  and  I  h^ve  just  twelve  thousand  dollars  outstanding 
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which  18  verj'  safe,  all  secured  by  first  mortgage.  Thanking 
you  for  being  so  kind  and  not  troubling  ine,  I  remain,"  etc. 
On  the  trial  Mr.  Chamberlain,  as  a  witness  for  the  plaintiff, 
testified  to  this  correspondence,  and  said :  "  At  that  time  he 
did  not  say  anything  to  me  on  the  subject  of  this  claim." 
The  claim  here  referred  to  was  obviously  the  oral  agreement. 
Tlie  defendant  testified  :  '^  There  has  beehi  offered  in  evidence 
here  a  letter  dated,  I  tliink,  June  18th,  1902,  written  by  me 
in  which  I  offered  to  pay  what  I  owe.  At  that  time  I  owed 
in  the  first  place,  from  January,  1901,  to  May,  1902.  That 
I  admit  I  owed  and  whatever  is  unpaid.  Q.  Just  state  to 
wliat  your  letter  referred  when  you  said  you  would  pay  in 
full  ? "  This  was  objected  to  on  the  ground  that  the  letter 
speaks  for  itself.  The  objection  was  sustained  and  the  defend- 
ant duly  excepted.  This  ruling  also  involves  legal  error. 
Where  declarations  or  acts  of  a  party  are  offered  in  evidence 
as  admissions  against  himself  and  calculated  to  show  that  his 
present  attitude  is  inconsistent  therewith.  It  is  always  compe- 
tent for  him  to  offer  an  explanation. 

On  the  trial  of  an  action,  in  which  it  appeared  that  the 
secretary  of  the  defendant  corporation  had  written  a  number 
of  letters  which  were  inconsistent  with  testimony  given  by 
him  in  support  of  certain  counterclaims  set  up  in  the  answer, 
he  may  properly  be  asked  by  the  defendant's  counsel  to 
explain  why  he  made  no  reference  to  the  counterclaims  at  the 
time  he  wrote  the  letters.  {Ilopler  v.  Hunter  Arms  Co,^  64 
App.  Div.  80.) 

One  McManus  was  sought  to  be  charged  as  a  member  of  a 
firm,  upon  evidence  that  he  purchased  and  owned  the  prem- 
ises and  machinery  in  and  with  which  the  firm's  business  was 
transacted ;  that  he  furnished  it  with  capital  and  attended  to 
its  financial  affairs.  Evidence  was  also  given  of  declarations 
on  his  part  that  he  was  interested  in  the  concern,  McManus 
denied  that  he  was  a  partner,  gave  evidence  that  all  he 
received  was  a  specified  sum  for  the  use  of  his  property,  and 
offered  to  show  that  his  sole  motive  in  doing  what  he  did  was 
to  aid  two  of  his  relatives  who  were  members  of  the  firm. 
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This  evidence  was  excluded.  This  ruling  was  beld  to  be 
erroneous,  and  that  he  had  a  right  to  rebut  the  inference 
naturally  drawn  from  the  plaintiff's  evidence  by  showing  that 
he  was  actuated  by  a  motive  which  rendered  his  conduct  con- 
sistent with  the  absence  of  any  pecuniary  intei^est  on  his  part. 
{Tracy  V.  MeManus,  58  N.  Y.  257.) 

We  do  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  the  merits  of  this  controversy. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
James  Breen,  Appellant. 

1.  Murder — Sufficiency  op  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  homicide  examined  and  held  sufficient  to  sustain  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree. 

2.  When  Extracts  from  Opinion  in  Court  of  Appeals  Are  Phop- 
ERLT  Read  and  Incorporated  in  Charge.  Extracts  from  an  opinion  of 
the  Court  of  Appealsrelating  to  the  questions  of  premeditation,  delibera- 
tion and  criminal  intent,  together  with  extracts  from  opinions  in  cases  cited 
therein,  are  properly  read  and  made  a  part  of  the  charge  of  the  trial  judge, 
where  they  correctly  state  well -recognized  general  principles  which,  when 
read  with  other  portions  of  the  charge,  define  with  precise  accuracy  the 
rules  applicable  to  those  questions  in  the  case  at  bar;  and  the  fact  that 
the  opinion  was  based  upon  a  case  particular  in  its  facts  and  limited  in  its 
legal  bearing,  does  not  render  the  charge  the  proper  subject  of  criti- 
cism, especially  in  a  case  where  what  was  read  was  specially  appropriate. 

(Argued  May  4,  1906;  decided  May  80,  1905.) 

Appeal  jfrom  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  the  county  of  New  York,  rendered  October 
28,  1903,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

The  facte,  so  far  as  material,  are  stated  in  the  opinion. 


/ 
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Stephen  J.  O^IIare  for  appellant.  The  learned  court  erred 
in  refusing  to  advise  the  jury  to  acquit  the  defendant  on  the 
ground  that  the  evidence  was  insufficient  to  warrant  tlie 
defendant's  conviction  of  tlie  crime  of  murder  in  the  first 
degree.  (Code  Cr.  Pro.  §  410.)  Prejudicial  error  warranting 
the  reversal  of  the  judgment  is  contained  in  the  charge  to  the 
jury.  {People  v.  Fiah^  125  N.  Y.  153 ;  People  v.  Martin^  33 
App.  Div.  284 ;  People  v.  Corey,  148  N.  Y.  490 ;  McKenna 
V.  People,  81  K  Y.  360;  11  Eng.  &  Am.  Ency.  of  Law 
[2d  ed.],  111.)  Justice  requires  in  this  case  the  granting  of  a 
new  trial  within  the  provisions  of  section  528  of  the  Code  of 
Criminal  Procedure,  even  in  the  absence  of  exceptions  taken 
in  the  court  below.  {People  v.  Kennedy,  164  N.  Y.  449 ; 
People  V.  Fielding,  158  N.  Y.  542.) 

William  Tra/Dera  Jerome,  District  Attorney  {Revert  C. 
Taylor  of  counsel),  for  respondent.  The  People  made  out  a 
case  of  murder  in  the  first  degree  and  every  element  of  guilt 
was  proved.  {People  v.  Silverman,  181  N.  Y.  235 ;  People 
v.  Ferraro,  161  N.  Y.  365 ;  PeopU  v.  Schmidt,  168  N.  Y. 
568,  571 ;  PeopU  v.  Zachello,  168  N.  Y.  35,  39 ;  People  v. 
Sliney,  137  N.  Y.  570 ;  People  v.  Trezza,  8  N.  Y.  Cr.  Eep. 
283;  People  v.  Pugh,  167  N.  Y.  524.)  No  injustice  to  the 
defendant  can  be  discovered  because  of  anything  in  the 
charge,  and  unless  the  court  can  discover  actual  injustice  it 
cannot  reverse  in  the  absence  of  an  exception.  {People  v. 
ToUn,  176  N".  Y.  278 ;  PeopU  v.  Pallister,  138  N.  Y.  601 ; 
PeopU  v.  liodawald,  177  N.  Y.  408  ;  PeopU  v.  Conroy,  97 
N.  Y.  77 ;  PeopU  v.  DemicTc,  107  X.  Y.  13 ;  PeopU  v. 
McCallum,  103  N.  Y.  587 ;  PeopU  v.  Hughes,  137  N.  Y,  29 ; 
PeopU  V.  Taylor,  138  N.  Y.  398 ;  PeopU  v.  Komig,  180 
N.  Y.  125 ;  PeopU  v.  Martell,  138  N.  Y.  595.) 

Werner,  J.  A  brief  review  of  the  facts  as  established  at 
the  trial  and  agreed  to  by  counsel  for  the  appellant,  seems 
to  us  to  exclude  every  element  of  reasonable  doubt  as  to  the 
justice  of  the  judgment  herein  upon  the  merits.     On  the 
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16th  day  of  September,  1903,  the  defendant  shot  and  killed 
one  William  II.  Keyee.  The  defendant,  then  about  twenty- 
one  years  of  age,  had  a  criminal  record,  having  been  several 
times  convicted  of  various  oflfenses,  and  having  been  out  of 
prison  less  than  a  month  at  the  time  of  the  homicide. 
The  deceased  had  conducted  a  saloon  and  hotel  at  the  cor- 
ner of  Water  and  Catharine  streets  in  the  city  of  New  York. 
Shortly  after  midnight  of  the  day  named,  the  defendant 
came  into  the  barroom  of  the  deceased  and  asked  for  Cassidy, 
Lalor  and  Minor,  stating  that  if  they  were  there  he  would 
put  a  bullet  into  them.  While  the  defendant  was  speaking 
Cassidy  came  in  and  a  conversation  ensued,  in  which  the 
former  accused  the  latter  of  "  looking  for  him,"  and  said,  "  if 
you  were  worth  it  I  would  put  a  bullet  into  you  ;  I  have  a 
good  mind  to  break  your  jaw  anyway."  To  this  Cassidy 
replied,  in  substance,  that  he  had  not  been  "  looking  for  "  the 
defendant.  At  this  juncture  the  deceased  came  out  from 
belrind  the  bar  and  stated  that  the  defendant  would  have  to 
get  out  if  he  wanted  to  make  trouble,  and  if  he  and  Cassidy 
had  anything  to  settle  they  would  have  to  do  it  outside.  The 
defendant  "backed  up"  toward  the  door  until  he  got  to  the 
cigar  lighter,  when  he  asked  the  deceased  i{  he  could  light  a 
cigarette.  Keceiving  an  affirmative  answer,  he  lighted  a 
cigarette  and  went  out  of  the  front  door  on  Catharine  street. 
Cassidy,  who  boarded  with  the  deceased,  then  took  the  key  of 
his  room  and  started  to  go  upstairs,  but  before  he  had  reached 
his  room  the  defendant  reappeared  at  the  side  entrance,  opened 
the  "summer  doors"  and  addressed  the  deceased  in  foul  and 
obscene  language.  The  deceased  walked  toward  the  defend- 
ant, probably  for  the  purpose  of  ejecting  him  from  the  prem- 
ises, and  when  ihe  former  reached  the  "summer  doors"  the 
latter  drew  a  pistol  and  fired.  The  bullet  penetrated  the  heart 
of  the  deceased  ;  he  became  unconscious  almost  immediately, 
and  died  within  a  few  minutes.  The  defendant  fled.  At  the 
corner  of  Cherry  and  Oliver  streets,  two  blocks  from  the  scene 
of  the  homicide,  he  encountered  a  policeman,  to  whom  he  at 
once  exclaimed,  "  I  didn't  do  it,  I  didn't  do  it."     The  police- 
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man  took  liim  into  custody,  searched  him,  and  found  npon  his 
person  a  thirty-two  calibre  five-chamber  revolver,  the  barrel 
of  which  was  still  warm,  with  one  chamber  empty,  another 
containing  a  discharged  shell,  and  the  remaining  three  loaded 
with  undischarged  cartridges.  The  story  of  the  homicide, 
here  sketched  in  barest  outline,  was  sworn  to  by  William  F. 
Kiley,  an  eye-witness  to  the  whole  aflfair ;  by  Peter  Cassidy, 
with  whom  the  defendant  had  attempted  to  quarrel  in  the 
saloon,  and  who  had  not  yet  reached  his  room  when  the  fatal 
shot  was  fired ;  by  Joseph  O'Toole,  who  sat  with  Kiley  in 
the  saloon,  saw  the  defendant,  heard  his  foul  address  to  the 
deceased  and  the  shot  which  followed ;  by  William  Pendle- 
ton, who  was  asleep  in  the  saloon  and  was  awakened  by  the 
shot;  by  Felix  Danielson,  who  was  seated  on  a  bench  in 
front  of  his  home  just  across  the  street,  witnessed  the  shoot- 
ing and  the  flight  of  the  man  who  did  it ;  by  George  Wil- 
son, who  lived  two  doore  from  Danielson,  heard  the  argu- 
ment » in  tlie  saloon,  saw  the  defendant  come  out,  and 
reappear  at  the  side  door,  hoards  his  words  to  tlie  deceased, 
saw  the  latter  approach  the  doors,  heard  the  shot  and  saw  the 
defendant  run  toward  Oliver  street ;  by  William  H.  Roy,  the 
policeman  who  arrested  the  defendant  under  the  circumstances 
already  mentioned ;  and  by  the  coroner's  physician  and  the 
widow  of  the  deceased,  whoae  testimony  established  to  a  cer- 
tainty the  death  and  its  cause.  Rarely,  indeed,  is  it  possible 
for  a  prosecuting  ofticer  to  supplement  a  charge  of  murder 
with  so  complete  and  convincing  an  array  of  proof  as  was 
presented  against  the  defendant. 

The  defendant's  story  is  brief  and  incredible.  He  admits 
having  been  in  the  barroom  of  the  deceased  on  the  night  in 
question  and  having  seen  there  the  deceased,  and  the  wit- 
nesses Kiley,  O'Toole,  Cassidy  and  Pendleton.  He  testified 
that  while  he  was  there,  waiting  for  a  glass  of  beer,  Cassidy 
came  in  somewhat  intoxicated  and  began  talking  to  him,  when 
the  deceased  interposed  and  told  them  to  settle  their  troubles 
outside.  That  thereupon  he,  the  defendant,  went  out  and 
started  for  his  liome ;  that  when  he  got  near  the  corner  of 
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Oliver  and  Water  streets  he  heard  the  report  of  a  pistol,  and 
thinking  it  was  a  job  to  shoot  him  as  his  brother  had  been 
shot,  he  hastened  his  steps  and  turned  into  Cherry  street, 
where  he  eneoantered  a  police  officer ;  he  stated  that  the  police 
officer  asked  him  where  he  was  going  and  he  replied  '*  home  ; " 
that  the  officer  then  asked  him  if  he  had  iired  a  shot  and  he 
said  he  had  not;  that  thereupon  the  officer  told  him  he  lied, 
applied  vile  epithets  to  him,  attacked  him  with  a  club  and 
then  asked  him  if  ho  had  a  revolver ;  that  he  said  "  yes,"  pro- 
duced it  and  turned  it  over  to  the  officer ;  that  he  was  then 
taken  back  to  the  saloon  of  the  deceased,  where  the  officer 
asked  every  person  present  if  he  knew  anything  about  the 
shooting,  and  every  one  denied  any  knowledge  of  the  affair ; 
that  he  was  then  taken  to  the  police  station  and  on  the  way> 
was  again  beaten  by  the  policeman  with  a  club.  The  defend- 
ant sought  to  account  for  the  possession  of  the  revolver  by 
stating  that  he  had  received  it  from  his  brother  some  days 
before  this  homicide,  to  protect  himself  against  threatened 
attack  by  the  "  Cherry  Hill  gang,'*  some  of  whom  were  sus- 
pected of  having  shot  this  same  brother  and  wounded  him 
so  severely  that  he  was  in  the  hospital,  where  the  defendant 
says  he  visited  him  on  the  night  of  this  homicide.  There 
is  neither  evidence  nor  suggestion,  however,  tending  to  connect 
either  the  deceased  or  Cassidy  with  the  "  Cherry  Hill  gang," 
or  with  any  previous  threats  against  the  defendant,  or  trouble 
with  him. 

The  only  circumstance  in  the  case  that  is  even  seemingly 
corroborative  of  the  defendant's  story  is  found  in  the  testi- 
mony of  the  coroner's  physician  who  performed  the  autopsy 
upon  the  body  of  the  deceased.  This  physician  stated  that 
the  bullet  penetrated  the  chest  at  the  third  interspace  between 
the  third  and  fourth  ribs,  passing  through  the  heart.  The 
direction  was  backwards,  to  the  right,  somewhat  downward, 
passing  through  the  heart  and  diaphragm  into  the  posterior 
substance  of  the  liver,  where  it  was  found  three  and  a  half  or 
four  inches  below  the  wound  of  entrance.  At  first  glance 
this  description  of  the  bullet's  course  seems  inconsistent  with 
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the  story  of  tlie  shooting  told  by  tlie  witnesses  for  tlie  prose- 
cution. But  this  apparent  inconsistency  rests  wholly  upon  tlie 
disparity  in  the  stature  of  the  two  men.  supplemented  by  the 
assumption  that  both  were  standing  erect  at  the  instant  of  the 
shooting.  There  is  evidence  that  the  deceased  was  taller  than 
the  defendant,  but  the  extent  of  the  difference  in  height  is 
not  shown.  The  record  is  barren  of  evidence  as  to  the  exact 
po8tui*e  of  the  men  when  the  shot  was  fired.  Under  these 
circumstances  it  is  idle  to  speculate  upon  the  causes  that 
deflected  the  bullet  from  the  line  it  would  probably  have 
taken  if  both  men  had  been  standing  erect  and  motionless.  It 
is  to  be  observed,  moreover,  that  the  angle  of  forty-five 
degrees  at  which  the  bullet  ploughed  its  way  backward  and 
downward  through  the  vitals  of  the  deceased,  was  so  great 
that  it  would  not  be  accounted  for  by  the  difference  of  a  few 
inches  in  the  height  of  either  man.  If  we  were  permitted  to 
ent^r  the  realm  of  imagination,  we  might  invoke  many  pos- 
sible  theories  to  dissipate  the  fanciful  doubts  which  such 
circumstances  as  the  one  under  discussion  are  calculated  to 
create.  It  would  not  bo  difficult  to  believe,  for  instance,  that 
the  deceased  went  to  the  side  door  of  his  saloon  to  eject  the 
defendant  from  the  premises,  and  that  in  doing  so  the  former 
laid  his  hands  upon  the  defendant,  as  testified  to  by  Danielson. 
The  unexpected  production  of  a  revolver  at  this  juncture 
could  easily  have  produced  in  the  relative  postures  of  the  two 
men  changes  so  sudden  and  kaleidoscopic  as  to  defy  accurate 
observation  or  description.  Be  that  as  it  may,  when  we  turn 
from  these  theoretical  speculations  to  the  stern  facts  of  the 
record,  we  are  admonished  that  five  unimpcached  witnesses 
and  a  strong  group  of  convincing  circumstances  point  to  the 
defendant  as  the  slayer  of  Keyes,  and  they  point  to  no  one 
else.  Upon  this  array  of  evidence  we  do  not  hesitate  to  say 
that  there  was  no  error  in  the  refusal  of  the  trial  court  to 
advise  the  jury  to  acquit  the  defendant  of  the  charge  of  mur- 
der in  the  first  degree.  The  only  defense  was  a  flat  denial  of 
any  shooting  by  the  defendant.  There  was  no  attempt  to 
mitigate,  excuse  or  justify.     The  sharply  defined  issue  created 
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by  the  utterly  irreconcilable  stories  of  the  witnesses  for  the 
prosecution  on  the  one  hand  and  the  defendant  on  the  other, 
was  necessarily  and  properly  submitted  to  the  jury.  Under 
proper  instructions  as  to  the  elements  of  premeditation  and 
deliberation,  the  jury  have  said  that  both  were  established 
beyond  a  reasonable  doubt.  Their  decision  is  not  against  the 
weight  of  evidence,  but  in  accordance  with  it.  Under  such 
circumstances  the  verdict  must  stand  {People  v.  Shea^  14Y 
N.  Y.  99),  unless  tliere  are  other  valid  reasons  for  setting  it 
aside. 

At  the  trial  a  number  of  exceptions  were  taken  to  rulings 
and  to  the  charge  that  are  not  presented  as  part  of  this  appeal. 
We  have  examined  them  all,  however,  and  deem  none  of  them 
sufficiently  important  or  serious  to  warrant  a  reversal  of  the 
judgment.  But  defendant's  counsel  now  criticises  the  charge 
of  the  learned  recorder  as  to  matters  that  were  not  made  the 
subject  of  exception  at  the  trial,  and  these  criticisms  we  shall 
briefly  examine  in  the  light  of  the  rule  stated  in  People  v. 
Tohin  (176  N.  Y.  278),  to  the  eflfect  that  in  capital  cases  errors 
not  excepted  fo  will  not  be  deemed  sufficient  grounds  for 
reversal  unless  the  verdict  is  against  the  weight  of  evidence  or 
against  the  law,  or  that  justice  requires  a  new  trial.  (Code 
Crim.  Pro.  sec.  528.) 

The  criticisms  upon  the  charge  above  referred  to  are  so 
comprehensive  that  we  must,  of  necessity,  paraphrase  them 
somewhat  briefly  and  pointedly.  It  is  said  that  the  trial  court 
erred  in  its  charge  by  reading  copious  extracts  from  the.  opin- 
ion of  this  court  in  People  v.  Convoy  (97  N.  Y.  62),  contain- 
ing quotations  from  other  opinions  rendered  in  Leighton  v. 
People  (88  N.  Y.  117);  PeopU  v.  Majo7\e  (91  N.  Y.  211), 
and  Foster  v.  People  (50  N.  Y.  609).  These  quotations,  too 
voluminous  for  complete  reproduction  here,  relate  to  several 
subjects  of  vital  importance  upon  every  trial  for  the  crime  of 
murder  in  the  first  degree.  The  first  of  these,  both  in  order 
and  in  importance,  are  the  subjects  of  premeditation  and 
deliberation.  As  we  understand  the  criticism  of  counsel 
directed  to  this  part  of  the  charge,  it  is  that  the  opinion  in  the 
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Convoy  case  was  based  upon  a  particular  state  of  facts,  upon 
which  this  court  disagreed  with  the  late  General  Term  as  to 
the  propriety  of  granting  a  new  trial  for  insufficiency  of  evi- 
dence to  warrant  a  conviction  of  murder  in  the  first  degree. 
Granting  counsel's  premise,  we  cannot  yield  to  his  conclusion 
that  it  was  error  to  read  from  that  case,  if  what  was  read  was 
of  universal  application  to  such  trials,  or  was  specially  appro- 
priate to  the  facts  of  the  case  at  bar.  Turning  to  the  portion 
of  the  charge  relating  to  the  subjects  of  premeditation  and 
deliberation,  we  find  such  quotations  as  these :  "  If  there  be 
sufficient  deliberation  to  form  a  design  to  take  life,  and  to  put 
that  design  into  execution  by  destroying  life,  there  is  sufficient 
deliberation  to  constitute  murder,  no  matter  whether  the 
design  is  formed  at  the  instant  of  striking  the  fatal  blow 
or  whether  it  be  contemplated  for  months.  It  is  enough 
that  the  intention  precedes  the  act,  although  that  follows 
immediately." 

^^  If  the  killing  is  not  the  instant  effect  of  impulse,  if  there 
is  hesitation  or  doubt  to  overcome,  a  choice  made  as  the  result 
of  thought,  however  short  the  struggle  between  the  intention 
and  the  act,  it  is  sufficient  to  characterize  the  crime  as  deliber- 
ate and  premeditated  murder." 

"  Under  the  statute  there  must  not  only  be  an  intention  to 
kill,  but  there  must  also  be  a  premeditated  and  deliberate 
design  to  kill.  Such  design  must  precede  the  killing  by  some 
appreciable  space  of  time.  But  the  time  need  not  be  long. 
It  must  be  sufficient  for  some  reflection  or  consideration  upon 
the  matter,  for  a  choice  to  kill  or  not  to  kill,  and  for  the  for- 
mation of  a  definite  purpose  to  kill.  The  human  mind  acts 
with  celerity  which  it  is  sometimes  impossible  to  measure, 
and  whether  a  deliberate  and  premeditated  design  to  kill  was 
formed  must  be  determined  from  all  the  circumstances  of  the 
case." 

In  these  excerpts  we  recognize  familiar  judicial  landmarks 
that  have  long  been  recognized  as  safe  guides  by  our  trial 
courts  of  criminal  jurisdiction,  and  as  satisfactory  precedents 
by  this  court.    As  to  their  applicability  to  the  case  at  bar,  it 
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is  enongh  to  say  that  if  they  had  been  specially  created  for 
it  they  could  not  be  more  correct,  and  they  lose  none  of  their 
weight  because  they  happen  to  have  been  taken  from  a  case 
peculiar  in  its  facts  and  limited  in  its  legal  bearing. 

Upon  the  subject  of  intent  the  learned  recorder  also  quoted 
from  the  opinions  in  the  cases  of  Convoy  and  Foster  {8upra), 
In  the  Convoy  case  the  learned  author  of  the  opinion  wrote  : 
"  Whenever  intent  is  made  an  element  in  determining  the 
character  of  an  act,  it  is  in  accordance  with  a  general  observa- 
tion and  experience  to  infer  its  existence  by  reference  to 
the  laws  which  have  been  usually  and  generally  found  to  con- 
trol human  conduct.  Indeed,  this  is  the  only  method  by 
which  the  intent  can  be  made  to  appear.  The  intent  formed 
is  the  secret  and  silent  operation  of  the  mind,  and  its  only 
visible  physical  manifestation  is  in  the  accomplishment  of  the 
thing  determined  upon.  The  individual  whose  intent  is  sought 
to  be  ascertained  may  remain  silent,  or  if  he  speaks  may  and 
probably  will,  if  he  has  a  crime  to  conceal,  speak  untruly, 
and  thus  the  mind  is  compelled  from  necessity  to  revert  to 
the  actual  physical  manifestations  of  the  intent,  exhibited  by 
the  result  produced,  as  the  safest,  if  not  the  only  proof  of  the 
fact  to  be  ascertained.  In  the  Foster  case  the  rule  was  thus 
expounded :  "  It  is  a  fundamental  rule  of  evidence,  of  very 
general  application,  founded  upon  observation  and  experi- 
ence, that  a  man  is  presumed  to  intend  the  natural  conse- 
quence of  his  acts ; "  and  in  the  Convoy  case  quoting  from 
Starkie  on  Evidence  (p.  848) :  "  There  is  a  general  presump- 
tion in  criminal  matters  that  a  person  intends  whatever  is  the 
natural  and  probable  consequence  of  his  own  acts." 

These  judicial  declarations  upon  the  law  of  evidence  relat- 
ing to  criminal  intent  correctly  state  well-recognized  general 
principles  which,  when  read  with  other  portions  of  the 
charge,  define  with  precise  accuracy  the  rule  applicable  to  the 
subject  of  intent  in  the  case  at  bar,  and  we  think  it  was  not 
error  to  read  them  as  a  part  of  the  learned  recorder's  charge. 

In  conclusion  we  simply  add  that  the  most  careful  examina- 
tion of  this  record  has  revealed  nothing  that  gives  us  the 
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right  to  say  that  the  interests  of  justice  require  a  new  trial, 
and  we,  tlierefore,  hold  that  the  judgment  of  conviction  herein 
must  be  affirmed. 

OuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Vann,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


MEMORANDA 


Decisions  Rendered  During  the  Period  Embraced  in 
THIS  Volume, 


H.  KoEHLER  &  Co.,  Appellant,  v,  James  W.  Brady, 
Respondent;  Peter  Doeloer,  Intervening,  Respondent. 
(Actions  1  and  2.) 

Koehler  d  Co.  v.  Bradj/,  87  App.   Div.  326,  afllrmed;  Koehler  <fc  Co,  v. 
Brady,  78  App.  Div.  644,  82  App.  Div.  279,  appeals  dismissed. 
(Argued  Janu  iry  17,  1905;  decided  February  28»  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  29,  1903,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  ;  also  appeal  from  an  order  of 
said  Appellate  Division  made  January  23,  1903,  denying  a 
motion  to  dismiss  the  appeal  of  the  defendant  Brady  from  the 
said  judgment  of  the  Special  Term  to  the  Appellate  Division  ; 
also  appeal  from  an  order  of  the  said  Appellate  Division  made 
April  17,  1903,  granting  a  motion  of  Peter  Doelger  to  be 
made  a  party  herein  and  permitting  him  to  prosecute  an 
appeal  from  the  judgment  of  the  Special  Term  herein. 

Emanvel  J.  Myers  for  appellant. 

Louis  Marshall,,  Moses  Weinman  and  Abraham  Benedict 
for  respondents. 

Judgment  affirmed,  with  costs ;  appeals  from  orders  dis- 
missed, without  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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Edward  Wunch,  Appellant,  v.  David  Shankland,  as  Presi- 
dent of  Typographical  Union  No.  9,  Respondent. 

(Submitted  February  20,  1905;  decided  February  28. 1905.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 

179  N.  Y.  545.) 

John  C.  O'Brien,  Appellant,  v.  Frank  V.  Fleckenstein  et  al., 
Defendants,  and  William  B.  Morse  et  al.,  Respondents. 

(Submitted  February  20,  1905;  decided  February  28,  1905.) 

Motion  for  rearguraent  denied,  with  ten  dollars  costs.     (See 

180  N.  Y.  350.) 

In  the  Matter  of  the  Petition  of  Emily  J.  Holuster  et  ah, 
Appellants,  to  Vacate  an  Assessment. 
The  City  of  Rochester,  Respondent. 

(Submitted  February  20,  1905:  decided  February  28,  1905.) 

Motion  for  rearguraent  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  518.) 

The  People  of  the  State  of  New  York  ex  rel.  Coleridge 
A.  Hart,  Appellant,  v.  William  W.  Goodrich  et  al., 
Respondents. 

(Submitted  February  8,  1905;  decided  February  28,  1905.) 

Motion  for  rearguraent  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  522.) 

Emma  A.  Dambmann,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant. 

(Submitted  February  20,  1905;  decided  February  28,  1905.) 

Motion  for  rearguraent  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  384.) 
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The  Arlington  Company,  Appellant,  v.  The  Colonial  Assur- 
ance Company  of  the  City  of  New  York,  Respondent. 

(Submitted  February  20, 1905;  decided  February  28,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  337.) 


Thomas  W.  Shackleford,  Respondent,  v.  Thomas  A. 
MoIntyre,  Appellant. 

8?iackltfard  v.  Mclntyre,  95  A  pp.  Div.  682,  app<al  dismissed. 
(Argued  February  20,  1905;  decided  February  28,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  tlie  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  15,  1904,  affirming  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  : 

First.  That  the  court  has  no  jurisdiction  to  review  said 
judgment  and  order  of  the  Appellate  Division  upon  said 
appeal  for  the  reason  that  said  judgment  and  order  sought  to 
be  reviewed  are  a  judgment  and  order  of  affirmance  rendered 
after  September  1,  1900,  in  an  action  to  recover  compensation 
for  services,  including  expenses  incidental  thereto,  and  that 
the  decision  of  the  Appellate  Division  of  the  Supreme  Court 
sought  to  be  reviewed  was  unanimous  and  that  no  certificate 
of  such  Appellate  Division  was  granted  allowing  said  review, 
nor  was  such  appeal  allowed  by  a  judge  of  the  Court  of 
Appeals. 

Seoo7id.  On  the  further  ground  that  no  question  of  law  is 
involved  in  said  appeal ;  that  the  verdict  on  which  the  judg- 
ment of  the  Appellate  Division  was  entered  was  not  directed 
by  the  conrt,  and  that  there  was  evidence  supporting  the  same, 
and  that  the  Appellate  Division  so  decided  by  inianimous 
decision,  and  that  the  only  two  exceptions  appearing  on  the 
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record  in  this  case  are  frivolous,  and  tliat  the  only  effect  of 
said  appeal  is  to  cause  delay. 

Edward  L.  BJxickman  and   Alfred  B.  Cruikshank  for 
motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Jennie  E.  Brooks,  Respondent,  v.  Restcome  P.  Conklin, 
Appellant,  Impleaded  with  Others. 

Brooks  V.  Conklin,  08  App.  Div.  638,  appeal  dismissed. 
(Submitted  February  20,  1905;  decided  Fobrunry  28,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
November  30,  1904,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
affirming  an  interlocutory  judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  complaint. 

The  motion  was  made  npon  the  ground  that  the  appeal  was 
taken  from  an  interlocutory  judgment  without  having  first 
obtained  the  consent  of  the  Appellate  Division,  as  required 
hy  section  190  of  the  Code  of  Civil  Procedure. 

J.  Bradley  Scott  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  of  appeal 
and  ten  dollars  costs  of  motion. 


Theresa  Rossenbach,  Respondent,  v.  The  Supreme  Court 
OF  THE  Independent  Order  of  Foresters,  Appellant. 

Reported  below.  98  App.  Dlv.  634. 

(Argue(i  February  20,  1905;  decided  February  28,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  November  25,  1904,  affirming  a  judg- 
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ment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Court  of 
Appeals  had  no  jurisdiction  to  review  the  judgment  appealed 
from,  it  being  based  upon  a  unanimous  decision  of  the  Appel- 
late Division  that  there  was  evidence  supporting,  or  tending 
to  support,  a  verdict  not  directed  by  the  court;  that  the  rec- 
ord did  not  present  any  questions  of  law,  and  that  the  excep- 
tions taken  to  rulings  upon  the  trial  were  frivolous,  the  appeal 
being  taken  solely  for  purposes  of  delay. 

Charles  Van  Voorhis  and  George  F.  Fleckenstein  for 
motion. 

Eliner  E,  Charles  opposed. 

Motion  denied,  with  ten  dollars  costs. 


John  J.  Carle,  as  Executor  of  John  J.  Carle,  Jr.,  Plaintiff, 
V,  George  B.  Starrett  et  al..  Defendants. 

BoBERT  W.  Carle  et  al..  Respondents ;  George  B.  Starrett, 
as  Executor  of  George  Starrett,  Deceased,  and  as  Com- 
mittee of  Frederick  W.  Starreit,  Appellant. 

Reported  below,  9t  App.  Div.  639. 

(Submitted  February  20,  1905;  decided  February  28.  1906.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supretne  Court  in  the  first  judicial  department, 
entered  October  26,  1904,  which  affirmed  an  order  of  Special 
Term  overruling  certain  exceptions  of  the  appellant  herein 
to  the  report  of  a  referee  in  surplus  money  proceedings  and 
directing  distribution. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
without  merit  and  not  taken  in  good  faith,  but  solely  for  pur- 
poses of  delay. 

William  II.  Willits  for  motion. 

e/iwjoft  R.  Shipherd  opposed. 

Motion  denied,  without  costs. 
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Elizabeth  Reich,  Appellant,  v.  Edith  La  Bau  Dyer 
et  al.,  as  Executrices  of  Alicia  V.  La  Bau,  Deceased, 
Respondents. 

(Submitted  February  20,  1905;  decided  February  28,  1905.) 

Motions  to  amend  remittitur  and  for  reargument  denied^ 
without  costs.     (See  180  N.  Y.  107.) 


Brookltn  Warehouse  and  Dry  Dock  Company,  Respond- 
ent, V,  West  End  Dry  Dock  Company,  Appellant. 

Reported  below,  99  App.  Div.  629. 

(Submitted  February  20,  1905;  decided  February  28.  1905.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  15,  1904,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  appellant 
had  failed  to  file  his  return  within  twenty  dajs  after  the 
appeal  was  perfected  by  the  tiling  of  its  undertaking,  and  that 
the  notice  of  appeal  was  defective  in  that  it  was  from  the 
order  instead  of  the  judgment  of  affirmance ;  also  motion  for 
leave  to  amend  undertaking  and  notice  of  appeal  nunc  pro 
tunc  and  to  extend  time  for  filing  return. 

Alleji  Broojnhall  for  appellant. 

Peter  S.  Carter  for  respondent. 

Motion  to  dismiss  appeal  denied  and  appe11ant*s  motion  for 
leave  to  amend  undertaking  and  notice  of  appeal  7iunc  pro 
tunc^  and  to  file  return  granted  upon  payment  of  ten  dollars 
costs  within  five  days  to  respondent's  counsel ;  and  in  default 
of  such  payment  motion  to  dismiss  appeal  granted  and  appeal 
dismissed,  with  costs  and  ten  dollars  costs  of  motion. 
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in  the  Matter  of  the  Application  of  The  Mayor,  Aldebmen 
And  Commonalty  of  the  City  of  New  York,  Appellant, 
Relative  to  Acquiring  Land  for  the  Purpose  of  Opening 
Quarry  Road  in  the  Twenty-fourth  Ward  of  tlie  City  of 
New  York. 

Home  for  Incurables,  Respondent. 

Matter  of  Mayor,  etc.,  of  N.  T.  (In  re  Quarry  Road),  96  App.  Div.  627, 
affirmed. 
(Argued  February  20,  1905;  decided  March  7,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
14,  1904,  which  affirmed  an  order  of  Special  Term  confirm- 
ing the  report  of  commissioners  of  estimate  and  assessment 
herein. 

John  J.  Ddany^  Corporation  Counsel  {Theodoi^e  Connoly 
and  George  L.  Sterling  of  counsel),  for  appellant. 

Joseph  A,  Flannery  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Laughun,  J.,  in 
this  case,  reported  in  84  Appellate  Division,  418. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  John 
Buhler,  Appellant,  v,  Burt  J.  Humphrey,  as  County 
Judge  of  Queens  County,  Respondent. 

People  ex  rel.  Buhler  v.  Humphrey,  95  App.  Div.  688,  affirmed. 
(Argued  February  20,  1905;  decided  Marcli  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  24,  1904,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
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compel  the  defendant  to  reinstate  tlie  relator  in  the  position 
of  court  crier  for  the  County  Court  of  Queens  county. 

Thomas  F.  Magner  for  appellant. 

John  B.  Merrill  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Grat,    O'Bbibn,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  the  Crrr  op  New  York, 
Appellant,  Relative  to  Acquiring  Title  to  Lands  for  the 
Improvement  of  the  Water  Front  on  the  North  River 
Between  Twentieth  and  Twenty-first  Streets. 

In  the  Matter  of  the  Taxation  of  the  Disbursements  Made  by 
The  General  Theological  Seminary  of  the  Protestant 
Episcopal  Church  in  the  United  States,  Respondent. 

Matter  of  City  of  New  York,  M  App.  Div.  624,  appeal  dismissed. 
(Argued  February  20,  1905;  decided  March  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  14,  1904,  which  affirmed  an  order  of  Special  Term 
overruling  in  part  exceptions  of  the  appellant  herein  to  the 
report  of  a  referee  taxing  certain  disbursements  made  by  the 
respondent  herein  in  the  above-entitled  proceeding. 

John  J,  Delany^  Corporation  Counsel  {Tlieodore  Connoly 
and  Charles  D,  Olendorf  oi  counsel),  for  appellant 

William  II.  Ila/Tis  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Boabd 
OF  Trustees  of  Mount  Pleasant  Academy,  Respondent, 
V.  William  F.  Mezger  et  al.,  as  Assessors  of  the  Town  of 
Ossining,  Appellants. 

People  ex  rel.  Trustees,  etc.,  v.  Mezger,  08  App.  Div.  287,  affirmed. 
(Argued  February  20,  1905;  decided  March  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
November  28,  1904,  which  affirmed  an  order  of  Special  Term 
directing  that  an  assessment  of  property  belonging  to  the 
relator  for  purposes  of  taxation  be  stricken  from  the  assess- 
ment roll. 

Smith  Lent  for  appellants. 

Frank  L.  Young  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
IIaight,  Vann  and  Werner,  JJ. 


Lola  Yberri  Fitch,  Respondent,  v.  Frank  H.  Fleer  and 
Company,  Appellant. 

•  Fitch  V.  Fleer  d:  Company,  96  App.  Div.  636,  appeal  dismissed. 
(Argued  February  21,  1905;  decided  March  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  8,  1904,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  an  order  directing  substituted 
service  of  a  summons  and  complaint  upon  the  defendant  with- 
out the  state  of  New  York. 

Walte?*  Shaw  Brewster  and  James  McKeen  for  appellant. 

Paul  N,  Turner  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  Automatic 
Vending  Company,  Appellant,  v.  Otto  Kelsey,  as  Comp- 
troller of  the  State  of  New  York,  Respondent. 

Beople  ex  rel.  AutomaUc  Vending  Go.y,  Kehey,  101  App.  Di  v.  825,  affirmed. 
(Argued  February  21,  1905;  decided  March  7,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  third  judicial  department,  entered 
January  23,  1905,  which  confirmed  a  determination  of  the 
defendant  assessing  a  franchise  tax  upon  the  relator. 

Charles  A.  Collin  for  appellant. 

Jvlius  M.  Mayer^  Attorney-General  {^Horace  McGuire  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Catherine  L.  Lyon,  Respondent,  v.  Thomas  L.  James  et  al., 
Defendants,  and  Abel  H.  Gilbert,  Appellant. 

Lyon  v.  James,  97  App.  Div.  885,  affirmed. 
(Argued  February  27,  1905;  decided  March  7,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

William  Hepburn  Ht^seUy  William  Beverly  Winslow  and 
John  K  Huston  for  appellant. 

Edward  P.  Lyon  and  Percival  C,  Smith  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Brien,   Bartleti, 
Haigfit,  Vann  and  Werner,  J  J. 
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In   the  Matter  of  the  Estate  of  George   A.  Hardin, 
Deceased. 
Jane  M.  Cook,  Appellant ;  Annette  A.  Hardin,  as  Adminis- 
tratrix of  the  Estate  of  George   A.   Hardin,   Deceased, 
Respondent. 

Matter  of  Hardin,  97  App.  Div.  493,  affirmed. 
(Argued  February  22,  1905;  decided  March  14,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered  Octo- 
ber 11, 1904,  which  aflSrmed  a  decree  of  the  Herkimer  County 
Surrogate's  Court  dismissing  a  petition  for  an  accounting. 

C,  D.  Adains  and  Edward  A,  Brown  for  appellant. 

Charles  A.  Miller  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur;   Cullen,    Ch.   J.,    Grav,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ.  * 


In  the  Matter  of  the  Application  of  W.  Bayard  CirrTiNG, 
Respondent,  to  Be  Discharged  as  Trustee  under  the  Will 
of  Charles  Kennedy  Hamilton,  Deceased. 

Eleanor  Margarette  Hamilton,  Appellant. 

Matter  of  Cutting,  98  App.  Div.  612,  affirmed. 
(Argued  February  22,  1905;  decided  March  14,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  April 
25,  1904,  which  affirmed  an  order  of  Special  Term  permit- 
ting the  petitioner  herein  to  resign  as  trustee  under  the  will 
of  Charles  Kennedy  Hamilton,  deceased,  and  settling  his 
accounts. 

Morris  A,  Tyng  and  George  B,  Morris  for  appellant. 

George  2kibriskie  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Yann  and  Werner,  J  J. 
33 
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Olive  A.  Stkrnaman,  Respondent,  v.  Metropolitan  Lifh 
Insurance  Comi'any,  Appellant. 

Skmaman  v.  Metropolitan  Life  Ins.  Co.,  04  App.  Div,  610,  affirmed. 
(Argued  February  23,  1905;  decided  March  14.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  6,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

C,  N.  Bovee  and  Seward  A.  Sirnons  for  appellant. 

Wallace  Thayer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  Village  of  Upper  Nyack,  Appellant,  v,  R.  Dickinson 
Jewetf,  Respondent. 

ViUage  of  Upper  Nyack  v.  Jewett,  86  App".  Div.  254,  affirmed. 
(Argued  February  22,  1905;  decided  March  14,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  Sep- 
tember 12,  1903,  reversing  u  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  a  jury 
having  been  waived,  and  granting  a  new  trial. 

Arthur  S,  To7nj}l'i?is  for  appellant. 

Ralph  E,  Prime  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend, 
int  on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Ccllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  J  J. 
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John  T.  Lewis,  Respondent,  v.  En  M.  Upton  et  al., 
Appellants. 

Ijewts  V.  rptoti,  90  Ai)p.  Div.  453,  affirmed. 
(Argued  February  28,  1906;  decided  March  14.  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  1,  1904,  alHrming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  J.  Bissell  and^  Erwin  E.  Shutt  for  appellants. 
John  Van  Voorhis  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur:    Gray,    Bartlett,    Haight    and    Werner,    JJ. 
Dissenting :  Cullen,  Ch.  J.,  O'Brien  and  Yann,  JJ. 


William  F.  Gatens,  Kespondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant. 

Oaterur.  Metropolitan  Street  Ry.  Co.,  89  App.  Div.  811, affirmed. 
(Submitted  February  28,  1905;  decided  Marcli  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1904,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F,  Brown^  Bayard  H,  Ames  and  Henryi,  A. 
Rohinson  for  appellant. 

8a/muel  S.  Whitehouse  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Chllen,   Ch.   J.,   O'Brien,   Bartlett,   Haight, 
Vann  and  Werner,  J  J.    Not  sitting :  Gray,  J. 
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The  Pkoplb  of  thb  State  of  New  Yoke,  Responaent,  v, 
Georoe  Jones,  Appellant. 

P^e  v.  Jones,  100  App.  Div.  511,  aflarmed. 
(Argued  February  28,  1905;  decided  March  14,  1005.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1905,  which  affirmed  a  judgment  of  the  Herki- 
mer County  Court  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  arson  in  the  third  degree. 

A.  M.  Mills  and  3.  A,  De  Coster  for  appellant. 

George  W.  Ward  for  respondent. 

Judgment  of  conviction  r^ffirmed  ;  no  opinion. 
Concur:    Cullen,   Ch.  J.,    Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  J  J. 


Augustus  Leisten,  Respondent,  v.  Anna  Corning,  Appellant. 

Leisten  v.  Corning,  90  App.  Div.  618,  affirmed. 
(Argued  February  24,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  departmen'/,  entered 
February  17,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  A.  Barhite  for  appellant. 

Oeorge  D.  Reed  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,   Ch.   J.,    Gpay,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  517 

William  C.  Haight,  Respondent,  v.  The  Stock,  Grain  and 
Provision  Company  of  New  York,  Limited,  Appellant. 

Haig?U  v.  Stock,  Orain  and  Pramnon  Co.  of  Jf.   F.,  91  App.  Div.  612, 
nfflrmed. 
(Argued  February  24,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  F,  Brown  and  John  Ddahuni/y  for  appellant. 

William  P.  Moloney  for  resi)ondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Trinity  Church  of  Potsdam,  Respondent,  v,  Milton  H. 
Brown,  Appellant. 

Trinity  Church  of  Potsdam  v.  Brown,  88  App.  Div.  618,  afl3rmed. 
(Argued  February  24,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  tiie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  25,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Lowen  E.  Ginn  for  appellant. 

Thomas  Sjpratt  and  A.  X,  Parker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Yann  and  Werner,  JJ.     . 
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Emelie  K.  Seidenspinner,  Kespondent,  v.  Metropolitan  Life 
Insurance  Company,  Appellant. 

Seidertspinner  v.  Metropolitan  Life  Ins.  Co.,  93  App.  Div.  607,  affirmed. 
(Argued  February  24,  1905;  decided  March  14,  19a5.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  26,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Adolph  Hehadow  and  Seward  A.  Simons  for  appellant. 

Moses  Shire  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  J  J. 


Nathaue  E.  Bayues,  Respondent,  v.  Violet  Ingram  et  al., 

Appellants. 

Baylies  v.  Ingram,  84  App.  Div.  860,  affirmed. 
(Argued  February  24,  1905;  decided  March  14.  1905.) 

Appeal  from  a  judgment  entered  November  25, 1903,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  demurrers  to  the 
complaint. 

F.  H.  Van  Vechten  and  D,  E.  Delevan  for  apf)ellant8. 

John  Vimont  Lyle  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,    O'Brien,    Babtlbtt, 
Haight,  Vann  and  Werner,  JJ. 
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Morris  Brown,   Appellant,  v.  Dutchess  County   Mutual 
Insurance  Company  of  Pouohkkepsie,  Respondent. 

Brcvm  v.  DutcJiess  County  Jfut.  Ins,  Co.,  90  xVpp.  Div.  613,  aflBrmed. 
(Argued  February  27.  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  19, 1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  bj  the  court  at  a 
Trial  Term. 

Moses  Shire  for  appellant. 

Milton  A.  Fowler  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


John  Bellegarde,  Respondent,  v.  Union  Bag  and  Paper 
Company,  Appellant. 

BeUeganfe  v.  Uniaih  Bag  db  Paper  Co.,  90  App.  Div.  577,  affirmed. 
(Argued  February  27,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  18,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Edgar  T,  Brackett  for  appellant. 

George  B.  Wellington  for  respondent. 

Judgment  affirmed,  with  costs ;  no  ophiion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  J  J. 
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Charles   L.    Rathborxe,  Refipondent,   i\   Edward   Hatch, 

Appellant. 

Rathbarne  v.  Hatefi,  90  App.  Div.  151,  affirmed. 
(Argued  February  27,  1905:  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  first  judicial  department,  entered  Febru- 
ary 3,  1904,  atiirming  a  judgment  in  favor  of  ])laintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  witliout  a  jury. 

Edvoa/td  W.  S.  Johnston  and  Henry  Tompkinn  for  appellant. 

George  E.  Morgan  and  Cltarlea  X.  Morgan  for  respondent 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Ccllkn,   Ch.    J.,   Gray,    O'Brien,    Bartlktt, 
Haight,  Vann  and  Werner,  JJ. 


Butler  Brothers,  Respondent,  v,  Charles  F.  Hirzel  et  al., 

Appellants. 

BuOer  Brothen  y.  Hirzd,  87  App.  Div.  462,  affirmed. 
(Argued  February  28.  1905;  decided  ^larch  14,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  first  judicial  department,  entered 
December  1,  1903,  reversing  a  judgment  in  favor  of  defend- 
ants entei*ed  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Tenn. 

Lorenzo  Ullo  for  appellants. 

George  liyaU  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs;  no  opinion. 

Concur:  Ccllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Hakjiit,  Vanx  and  Werner,  J  J. 
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Daihel  Klingkk,  Jr.,  Respondent,  v.  United  Traction  Com- 
PAjfY  and  Schenectady  Railway  Company,  Appellants. 

Klinger  v.  United  Traction  Co.,  92  App.  Div.  100,  modified. 
(Argued  March  2,  1905;  decided  March  14,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  4,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  tlie  report  of  a  referee. 

Patrick  C.  Du^an  for  United  Traction  Company,  appellant. 

Lewis  E.  Carr  and  James  0.  Carr  for  Schenectady  Rail- 
way Company,  appellant. 

Richard  0,  Bassett  for  respondent. 

Judgment  as  against  appellant,  the  United  Traction  Com- 
pany affirmed,  with  costs.  Judgment  as  against  appellant, 
the  Schenectady  Railway  Company,  revereed  and  complaint 
dismissed,  without  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  BARTLE-rr, 
Haight,  Vann  and  Werner,  JJ. 


George  W.  Sauer,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

(Submitted  March  6.  1905;  decided  March  14,  1905.) 

Motion  to  recall  and  amend  remittitur.     (See  180  K.  Y.  27.) 

Motion  granted  and  remittitur  is  amended  by  adding  thereto 
the  following :  "  And  the  constitutionality  of  the  statute  (L. 
1887,  ch.  576)  under  which  the  improvement  complained  of 
in  this  action  was  made,  having  been  challenged,  we  hold 

(1)  that  said  statute  does  not  violate  the  State  Constitution ; 

(2)  that  it  does  not  offend  against  the  provision  of  the  fourteenth 
amendment  of  the  Federal  Constitution,  providing  that  a  per- 
son shall  not  be  deprived  of  property  without  due  process  of 
law,  and  (3)  that  it  does  not  contravene  section  10  of  article  1 
of  the  Federal  Constitution  forbidding  the  impairment  of  the 
obligations  of  a  contract.-' 
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Ma&t  Kbllet,  88  Administratrix  of  the  Estate  of  Ellen 
Neville,  Deceased,  Appellant,  v.  The  Buffalo  Savings 
Bank,  Respondent. 

(Submitted  March  6.  190r>;  <ledde<l  March  14,  1905.) 

Motion  for  reargunieut  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  171.) 


"World's  Dispensary  Medical  Association,  Respondent,  v. 
The  Curtis  Publishing  Company,  Appellant. 

Warld'M  Dispensary  MedicaL  Co.  v.  Curtis  Publishing  Co.,  98  App.  Div. 
634,  affirmed. 
(Argued  February  22.  1905;  decided  March  17,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Coart  in  the  fourth  judicial  depart- 
ment, entered  November  30,  1904,  which  affirmed  an  order 
of  Special  Term  striking  out  certain  portions  of  the  answer  as 
irrelevant. 

The  following  question  was  certified  :  "  Should  the  allega- 
tions of  the  amended  answer  of  the  defendant,  which  were 
stricken  out  by  the  said  order  of  the  Special  Term  as  irrele- 
vant, have  been  so  stricken  out  ? " 

Louis  Z.  Bahcock  for  appellant. 

Norris  Morey  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  affirmative ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlstt, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  52S 

Jennie  Quinlan,  as  Administratrix  of  the  Estate  of  William 
J.  QuiNLAN,  Deceased,  Appellant,  v.  New  York,  New 
Haven  and  Hartford  Railroad  Company,  Respondent. 

Quinlan  v.  JV.  71,  if.  H.  d;  H.  R.  R.  Co.,  89  App.  Div.  2e6.  affirmed. 
(Argued  March  2,  1905;  decided  March  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  13, 1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Robert  H.  Bamett  for  appellant. 

Walter  C.  J-w^Ao/iy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


Lillian  Romaine,  as  Administratrix  of  the  Estate  of  Way- 
land  D.  RoMAiNE,  Deceased,  Appellant,  v.  The  New 
York,  New  Haven  and  Hartford  Railroad  Company, 
Respondent. 

Ramaine  v.  K  Y.,  N,  H  di  H.  R.  R,  Co.,  91  App.  Div.  1,  affirmed. 
(Argued  March  2,  1905;  decided  March  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  27,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Robert  H.  Bamett  for  appellant. 

Walter  C.  Anthony  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,   Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 
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Joseph  Geleta,  Appellant,  v,  Buffaix)  and  Niagaba  Falls 
Electric  Railway,  Respondent. 

Geleta  v.  Buffalo  db  Niagara  FaUs  El.  By.,  88  App.  Div.  372.  affirmed. 
(Argued  March  2,  1905;  decided  March  17, 1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  27,  1903,  wliicli  reversed  a  jndgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

John  Cunneen  for  appellant. 

George  C.  HUey  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Gray,  O'Brien,  Haight  and  Werner,  J  J.  Dis- 
senting :  CuLLEN,  Ch.  J.,  Bartle'it  and  Vann,  JJ. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
LoRiNG  Moore,  Respondent. 

People  V.  Moore,  M  App.  Div.  56,  affirmed. 
(Argued  March  2,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
2,  1904,  which  reversed  a  judgment  of  the  Saratoga  County 
(/ourt,  rendered  upon  a  verdict  convicting  the  defendant  of 
tlie  crime  of  grand  larceny  in  the  first  degree  and  granted  a 
new  trial. 

Horace  E.  McKnight  for  appellant. 

Paul  M,  PeUetreau  and  George  A.  Clement  for  respondent. 

Order  granting  new  trial  affirmed ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann 
and  Werner,  JJ.     Dissenting :  Haight,  J.  » 
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Elmer  A.  Curtis,  Respondent,  v.  John  N.  H.  Coenbll, 

Appellant. 

Curtis  V.  GomeU,  90  App.  Div.  617,  affirmed. 
(Submitted  March  2,  1905;  decided  March  17.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 11,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  D,  Miller  for  appellant. 

James  W.  Verheck  a,nd  Horace  KMcliC?iight  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


Reed  &   Carnriok,   Respondent,  v.   Fred  White    et    al., 

Appellants. 

Beed  d  Camriek  v.  White,  88  App.  Div.  618,  affirmed. 
(Ajgued  March  8.  1905;  decided  March  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
9,  1904,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Jvlien  Scott  for  appellants. 

Benjamin  N.  Cardozo  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
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Margaret   Churchill,    Appellant,    v.   Lawton  Caten, 
Respondent. 

Churchill  V,  Oaten,  90  App.  Div.  617,  affirmed. 
(Argued  March  3,  1905;  decided  ]^Iarcb  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 16,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  ti-ial  at  Special 
Term. 

Frank  Talbot  and  John  E.  McLean  for  appellant. 

Andrew  J.  Nellis  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Vann 
and  Werner,  JJ.    Not  voting :  O'Brien,  J. 


Edmund   C.   Viemeistkr,    Respondent,  v.    The    Brooklyn 
Heights  Railroad  Company,  Appellant. 

Viemeiiter  v.  Brooklyn  Heights  R.  R.  Co.,  91  App.  Div.  510,  appeal 
dismissed. 
(Argued  March  18,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  19, 1904,  which  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  and  granted  a  new  trial. 

/.  a.  Oeland  and  George  D,  Yeomana  for  appellant. 

Robert  Stewart  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,    Bab'ixett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  527 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the  Can- 
cellation of  Liquor  Tax  Certificate  No.  3,614,  Issued  to 
Job  Kray,  Appellant. 

Matter  of  Cullinan  {Kray),  97  App.  Div.  122,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  29,  1904,  which  affirmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,    O'Brien,    BABTUffiTT, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the  Can- 
cellation of  Liquor  Tax  Certificate  No.  3,609,  Issued  to 
Gj:orge  Arkenau,  Appellant. 

Matter  of  Cullinan  {Arkenau),  97  App.  Div.  630,  affirmed. 
(Argued  Fe])riiary  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  29, 1 904,  which  affii-med  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herhert  W,  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


528  MEMORANDA. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the  Can- 
cellation of  Liquor  Tax  Certificate  No.  3,562,  Issued  to 
Edward  Kojan  and  Victor  Streicher,  Appellants. 

Matter  of  CuUinan  {Kcja,n\  97  App.  Div.  690,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  29,  1904,  whicli  aflSrmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellants. 

Herbert  II,  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullex,    Ch.  J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the 
Cancellation  of  Liquor  Tax  Certificate  No.  3,614,  Issued  to 
William  Johnson  and  Transferred  to  Victor  Streicher, 
Appellants. 

Matttr  of  CuUinan  {Johnton),  97  App.  Div.  680,  affirmed. 
(Argued  February  20,  19a5;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  29,  1904,  which  affirmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tomjphins  for  appellants. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 


MEMORANDA.  529 

In  the  Matter  of  the  AppHcation  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the 
Cancellation  of  Liquor  Tax  Certificate  No.  3,568,  Issued  to 
William  W.  Jacobs  and  Transferred  to  Victor  Streicher, 
Appellants. 

Mattel'  of  GvUinan  (Jaeobft),  07  App.  Div.  680,  affirmed. 
(Argued  February  20, 1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  29,  1904,  which  aflSrmed  an  order  of  Special  Term 
jevoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellants. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cdllen,    Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan, 
as  State  Commissioner  of  Excise,  Respondent,  for  the  Can- 
cellation of  Liquor  Tax  Certificate  No.  3,613,  Issued  to 
Henry  Koster,  Appellant. 

MaUer  of  CfuUinan  {KoOer),  97  App.  Div.  680,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  Sep- 
tember 28,  1904,  which  aflSrmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Torwphina  for  appellant. 

Herhert  H.  Kellogg  for  respondent. 

Order  aflSrmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
34 
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In  the  Matter  of  the  Petition  of  Patrick  W.  Cclunan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancel- 
lation of  Liquor  Tax  Certificate  No.  22,024,  Issued  to  M. 
Strauss  and  Transferred  to  Victor  Streicheb,  Appellants. 

Matter  of  CuUinan  (Strauss),  97  App.  Div.  690,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Sapreme  Court  in  the  second  judicial  department,  entered 
September  30, 1904,  which  affirmed  an  order  of  Special  Term 
revoking  and  canceling  a  liquor  tax  certificate. 

Uriah  W.  Tmnpkins  for  appellants. 

Herbert  JS.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,    Ch.    J.,    Gray,    O'Brien,  Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Daniel  S. 
Garvey,  Respondent,  v.  John  N.  Partridge,  as  Police 
Commissioner  of  the  City  of  New  York,  Appellant. 

(Submitted  March  18,  1905;  decided  March  17,  1905.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  237.) 

Tee  People  of  the  State  op  New  York  ex  rel.  Chari^es  D. 
Blatohford,  Appellant,  t?.  William  McAdoo,  as  Police 
Commissioner  of  the  City  of  New  York,  et  al..  Respondents. 

The  People  of  the  State  of  New  York  ex  rel.  Edward  E. 
DooNAN,  Appellant,  v.  William  McAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  et  al.,  Hespondents. 

(Submitted  March  18,  1905;  decided  Mareb  17,  1905.) 

Motion  to  set  aside  and  open  orders  dismissing  appeals 
granted  in  each  case.     (See  180  N.  Y.  563.) 


MEMORANDA.  531 

Mortimer  Falk  et  al.,  Respondents,  v.  The  American  West 
Indies  Trading  CoMi»ANy,  Appellant. 

(Submitted  March  13,  190.%;  deciOed  March  17, 1903.) 

Motion  for  reargnment  denied,  with  ten  doUare  costs.  (See 
180  N.  Y.  445.) 

Lafayette  L.  Burdick,  Appellant,  v.  Mary  E.  Burdick  et  al., 

Respondents. 

(Submitted  March  13,  1905;  decided  March  17,  1905.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.  (See 
180  K  Y.  261.) 

Mabel  Riglander,  Appellant,  v.  Morning  Journal  Associa- 
tion et  al.,  Respondents. 
Mabel  Riglander,  Appellant,  v.  Star  Company,.  Respondent. 

Riglander  v.  Morning  Journal  Awn.,  98  App.  Div.  619,  affirmed;  Big* 
lander  v.  Star  Co.,  98  App.  Div.  101,  affirmed. 
(Argued  February  21,  1905;  decided  April  11,  1905.) 

Appeal,  by  permission,  from  orders  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  lirst  judicial  department, 
entered  December  1,  1904,  which  reversed  orders  made  at  a 
Trial  Term  in  each  of  the  above-entitled  actions,  granting 
motions  for  a  preference. 

The  following  question  was  certified  :  "  Has  the  court  the 
power,  when  application  is  made  under  section  793  of  the 
Code  of  Civil  Procedure  for  a  preference,  in  a  cause  mentioned 
in  section  791,  in  its  discretion  or  otherwise,  to  refuse  to  set 
the  cause  down  for  trial  for  a  day  certain  during  the  term  for 
which  the  application  is  made,  on  which  day  the  said  cause 
must  be  tried  ? " 

Benjamin  F.  Einstein  and  Joseph  J.  Cunningham  for 
appellant. 

David  B.  Hill  and  Clarence  J.  Sliearn  for  respondents. 
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Orders  affirmed,  with  costs,  and  question  certified  answered 
in  the  affirmative  in  each  case ;  no  opinion. 

Concur:   Cullen,    Ch.    J.,    Gray,    O'Bkien,   Bartlett,^ 
Haigiit,  Vann  and  Werner,  JJ. 


Theodore  W.  Myers,  as  Surviving  Partner  of  the  Firm  of 
Theodore  W.  Myers  &  Son,  Respondent,  v.  Reuben  L- 
Pritchard,  Appellant. 

Myers  v.  Pntcliard,  87  App.  Div.  632,  affirmed. 
(Argued  March  6,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 13,  1903,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

William  C.  Beecher  for  appellant. 

Benjamin  If.  Ca/rdozo  and  A,  J,  Simpson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cctllen,    Ch.   J.,   Gray,    O'Brien,    Babtlbtt, 
Haioht,  Vann  and  Werner,  J  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Peter  Ward,  Appellant. 

PiopU  y.  Ward,  88  App.  Div.  621,  affirmed. 
(Submitted  >Iarch  6,  1905;  decided  April  11,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  de(>artment,  entered 
November  24,  1903,  which  affirmed  a  judgment  of  the  Mon- 
roe County  Court  rendered  upon  a  verdict  convicting  the 
defendant  of  a  misdemeanor. 

Alexander  Otis  for  appellant. 

Stephefn  J.  Warren^  District  Attorney  {Ilovyard  H.  Wide* 
ner  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  o}>inion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Babtlett, 
Haioht,  Vann  and  Werner,  JJ. 


MEMORANDA.  533 

Bybon  J.  Strough  et  al.,  Appellants,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Respondent. 

Stray gh  v.  N.  7.  C  A  K  R.  R.  R.  Co.,  92  App.  Div.  584,  affirmed. 
(Argued  March  6,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  15,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Wayland  F,  Ford  for  appellants. 

Henry  Pur  cell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,   O'Brien,   Bartlett,  Haight, 
Vann  and  Werner,  JJ.     Not  sitting :  Gray,  J. 


The  T.  B.  Clark  Company,  Appellant,  v.  Mount  Morris 
Bank,  Respondent. 

Clark  Company  v.  Mount  Morris  Bank,  85  App.  Div.  862,  affirmed. 
(Submitted  March  6,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
21,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

Edmund  T,  OldJiam  for  appellant. 

Jarnes  J.  Allen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,  Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


534  MEMORANDA. 

Matphew  J.  O'DoNNELL,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

ODonnell  v.  K.  Y.  C.  d:  K  R.  R.  R.  Co.,  90  App.  Dlv.  612,  affirmed. 
(Argued  March  6, 1905;  decided  April  11,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  26,  1904,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

Alexander  11.  Cowie  for  appellant. 

Augiistus  C.  Stevens  and  TF.  S.  Jenney  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Vann  and  Werker,  JJ.     Not  sitting :  Gray,  J. 


John  W.  Rogers  et  al.,  Respondents,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

Rogers  v.  N.  Y,  C.  dt  IL  R.  R.  R.  Co.,  90  N.  Y.  612,  affirmed. 
(Argued  Marcli  0,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  15, 1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Ilenrij  PurceU  for  appellant. 

IF.  A.  Nims  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   O'Brien,   Bartlett,   Haioht, 
Vann  and  Werner,  JJ.     Not  sitting  :  Gray,  J. 


MEMORANDA.  535 

Thb  Dental  Proteotivb  Association  of  the  United  States, 
Appellant,  v.  The  International  Tooth  Obown  Company, 
Kespondent. 

Dental  Protective  Ann.  v.  International  Tooth  Crown  Co,^  92  App.  Dir. 
^1,  affirmed. 

(Argued  March  6,  1905;  decided  April  11,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  March 
23,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Philip  B.  Adams  and  Charlea  K,  Offidd  for  appellant. 
Philip  C.  Peck  and  Walter  D.  Edmonds  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :    Cullen,   Ch.   J.,    Gtray,    O'Brien,    Bartletf, 
Haight,  Vann  and  Werner,  JJ. 


Willis  B.  IIorton,  Appellant,  v,  Erie  Preserving  Company, 

Respondent. 

IIorton  V.  Erie  Preserving  Co,,  90  App.  Div.  256,  affirmed. 
(Argued  March  7,  1905;  decided  April  11, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  21,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  at  a  Trial  Term  with- 
out a  jury. 

George  E,  Towne  for  appellant. 

Charles  J,  Bissdl  and  P,  M,  French  for  respondent. 

Judgment  affirmed,  \jrith  costs ;  no  opinion. 
Concur:    Ccllen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


536  MEMORANDA. 

Feuin-Bambrick  Construction  Cobcpany,  Bespondent,  v^ 
William  L.  Marks,  Appellant. 

Fruin-Bambrick  Constr.  Co.  v.  Marks,  91  App.  Div.  612,  affirmed. 
(Argued  March  7,  1905;  decided  April  11,  1905.) 

Appeal  from  a  jndgnieiit  of  tho  Appellate  Division  of  the 
Supreme  Conrt  in  tlie  first  judicial  department,  entered  Feb- 
ruary 9,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Deloa  Mc  Curdy  for  appellant. 

Henry  A.  PoweU  for  i*espondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Ccllen,    Ch.   J.,    Gray,    O'Brien,    Bartlett^ 
Haioht,  Vann  and  Werner,  JJ. 


Bertha  Smith,  Appellant,  v,  Gustav  £.  Kissel,  Respondent. 

Smith  V.  Kiwel,  92  App.  Div.  235,  affirmed. 
(Argued  March  7,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
24,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  tlie  court  on  trial  at 
Special  Term. 

C,  EUiott  Minor  for  appellant. 

Richard  L.  Sweezy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullbn,    Ch.    J.,    Gray,    O'Brien,    Bartlett^ 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  537 

MA-rrHEW  D.  MoAuliffe,  Appellant,  v.  The  New  Yobk 
Central  and  Hudson  Kiveb  Railroad  Company,. 
Respondent. 

McAuliffe  V.  iV:  r.  O.  dK  B.  R  B.  Co,.  88  App.  Div.  356,  affirmed. 
(Argued  March  8,  1905;  decided  April  11,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  3,  1903,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motioa 
for  a  new  trial  and  granted  a  new  trial. 

Bay  B.  Smith  for  appellant. 

A,  II,  Cowie  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Cullen,  Cli.  J.,  O'Brien,  Baetlett,  Haight,. 
Vann  and  Werner,  JJ.     Not  sitting :  Gray,  J. 


Amy  Ray  Rosenfeld,  Appellant,  v.  Mary  M.   Davidson, 

Respondent. 

Btmnfeld  v.  Davidmn,  92  App.  Div.  622,  affirmed. 
(Argued  March  8;  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Sifpreme  Court  in  the  iirst  judicial  department,  entered  April 
2,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court. 

Frederick  Wiener  and  Otto  Harwitz  for  appellant 

S,  B.  Livingston  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


538  MEMORANDA. 

John  S.  Giyeen,  Respondent,  v.  Levi  L.  Gans  et  al«^ 
Appellants. 

Qiveen  v.  Gans,  91  App.  Div.  87,  affirmed. 
(Argued  March  8,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  17,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Judson  S.  Landon  for  appellants. 

Charles  Strav^ss  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Ccllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and 
Werner,  JJ.     Dissenting :  IIaight  and  Vann,  J  J, 


Robert  A.  Craig,  Suing  on  his  Own  Behalf  and  All  Other 
Stockholders  of  the  Anglo- American  Savings  and  Loan 
Association,  Appellant,  v.  Thomas  L.  James  et  al., 
Respondents. 

Craig  v.  James,  89  App.  Div.  541,  affirmed. 
(Argued  March  9,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1904,  upon  an  order  which  reversed  an  interlocutory  judg- 
ment of  Special  Term  overruling  a  demurrer  to  the  complaint 
and  sustained  such  demurrer. 

Francis  M.  Applegaie  and  Joah  II.  Banton  for  appellant. 

William  Hepburn  Russell^  William  Beverly  Wi^isloWj 
John  £dward  Iiusto7i,  David  Gerher  and  Myer  Husshaum 
for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:     Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Yann  and  Werner,  J  J. 


MEMORANDA.  539 

ADDI80N  A.  Keeler,  Respondent,  v.  Rome,  Watertown  and 
Ogdensburg  Railroad  Company,  Defendant,  and  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

KteUr  V.  lioms,  W.  d  0,  R  B.  Co.,  90  App.  Div.  611.  affirmed. 
(Argued  March  9,  1905;  decided  April  11.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  hi  the  fourth  judicial  department,  entered 
Jamiary  20,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

Z.  Ji.  Williams  for  appellant. 

D.  Raymond  Cohh  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Ccllen,  Ch.  J.,  O'Brien,   Bartlett,   IIaigut, 
Vann  and  Werner,  JJ.     Not  sitting:  Gray;,  J. 


Nathaniel  T.  Bacon,  Respondent,  v,  Ignatius  R.  Grossman, 

Appellant. 

Bacon  v.  Grtmman,  92  App   T)iv.  622,  affirmed. 
(Argiied  March  9,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  departmient,  entered  April 
11,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

(iorinhj  J,  Sjyroull  and  Hugh  M.  Ilarvier  for  appellant. 

Selden  Bacon  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J.T. 


540  MEMORANDA. 

Edward  Smith,  Respondent,  v.  Maeia  A.  Hertkr,  Appellant, 
Impleaded  with  Another. 

Smith  V.  fferter,  92  App.  Div.  622,  affirmed. 
(Argued  March  10.  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in4ihe  iirst  judicial  department,  entered  April 
l^,  1904,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  the  report  of  a  referee. 

D.  S.  Updike^  for  appellant. 

Pei*cival  S.  Me7ike7i  for  respondent. 

Judgment  affirmed,  with  cobts;  no  opinion. 
Concur:    Cullen,    Cli.  J.,    Gray,    O'Brien,    Bartlktt, 
Haight,  Vann  and  Werner,  JJ. 


Raquetfe  Falls  Land  Company,  Respondent,  v.  Interna- 
tional Paper  Company,  Appellant. 

Haquette  Falls  Land  Co.  v.  International  Paper  Co.,  94  App.  Div.  609, 
affirmed. 
(Argued  3Iarcli  10,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  8,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Harold  L.  Hooker  for  appellant. 
George  N.  Oatrandei'  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Bartlett^  Vann  and 
Werner,  J  J.  Taking  no  part :  O'Brien,  J.  Not  sitting : 
Haight,  J. 


MEMORANDA.  541 

George  E.  Traubeb,  Appellant,  v.  Third  Avenue  Railroad 
Company,  Respondent. 

Trattber  v.  Third  Avenue  R.  i2.  Co.,  90  App.  Div,  606,  affirmed. 
(Argued  March  10,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
April'  21,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Stillman  F,  Knedand  and  Edward  B.  La  Fetra  for 
appellant. 

Bayard  H.  Ames  and  Henry  A,  Bohinaon  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Baetlett, 
Haight,  Vann  and  Werner,  JJ. 


Mary  C.   Harris,  Appellant,  v.  Berdie  Bain  et  al., 
Respondents. 

HarrU  v.  Bain,  85  App.  Div.  622,  affirmed. 
(Argued  March  18,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  13,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict. 

Nash  Bochwood  for  appellant. 

WiUiar/i  S.  Ostrander  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


542  MEMORANDA. 

William  Euclid  YouNa,  Appellant,  v.  Fbanois  L.  Eames,  as 
President  of  the  New  York  Stock  Exchange,  Respondent. 

Young  v.  Eames,  78  App.  Div.  229.  affirmed. 
(Argued  March  13,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
2,  1908,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Oeorge  IL  MaJXory  for  appellant. 

Lewis  Cass  Ledyard  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :    Ccllen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Louise  Gottschalk,  Respondent,  v.  Juucs  Jungmann, 

Appellant,  Impleaded  with  Othere. 

Same,  Respondent,  v.  Same,  Api>ellant. 

OotUeluUk  V.  Jungmann,  91  App.  Div.  612,  affirmed. 
(Argued  March  13,  1905;  decided  April  11,  1905.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
1,  1904,  modifving  and  affirming  as  modified  judgments  in 
favor  of  plaintiff  entered  upon  decisions  of  the  court  on  trial 
at  Special  Term. 

Joseph  Fettretch  for  appellant. 

Charles  H,  CoUifis  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  543 

Grove  D.  Curtis  etal.,Ee8pondents,^^.  Natalib  Anthracitb 
Coal  Company,  Appellant. 

Curtis  V.  Natalie  Anthracite  Coal  Co.,  89  App.  Div.  61,  affirmed. 
(Argued  March  17,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 11,  1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury,  and  an  order  denying  a  motion  for  a  new  trial. 

Martin  Conboy^  Arthur  J.  BaHd/uom  and  Leonard  D. 
Baldwin  for  appellant. 

George  C.  AusUn  for  respondents. 

Judgment  affirmed,  with  costs,  on  prevailing  opinion  below. 
Concur:  O'Brien,  Bartlbtt,  Haiqht,  Vann  and  "Wer- 
ner, JJ.  Dissenting :  Cullen,  Ch.  J.    Absent :  Gray,  J. 


Samuel  S.  Mallett,  Respondent,  v.  Stanley  E.  Kellar, 

Appellant. 

MaUeU  v.  Kellar,  91  App.  Div.  502,  affirmed. 
(Argued  March  7,  1905;  decided  April  11,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  14,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

JSusta^  Conway  for  appellant. 

Thomas  Watts  and  Edwin  8.  Merrill  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  J  J. 


544  MEMORANDA. 

William  C.  Smith,  Appellant,  v.  James  R.  Heslik,  as 
Administrator  of  John  L.  Milukin,  Deceased,  et  al.^ 
Respondents. 

Smith  v.  Eulin,  85  App.  Div.  628,  appeal  dismissed. 
(Argued  April  10,  1905;  decided  April  11,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  July  8,  1903,  which  affirmed 
a  judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  motion  was  made  upon  the  ground  that  the  appellant 
had  not  perfected  the  appeal  or  served  upon  the  respondents 
his  proposed  case  and  exceptions. 

JU.  jff.  KUey  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Aaron  C.  Allen,  Appellant,  v.  Home  Bank,  Respondent,* 
Impleaded  with  Another. 

AUen  V.  Home  Bank,  87  App.  Div.  626.  appeal  dismissed. 
(Argued  March  17,  1905;  decided  April  18,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
November  lY,  1903,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  and  granted  a  new  trial. 

Hermcm  Aaron  for  appellant. 

John  M,  Bowers  and  Latham  G,  Reed  for  respondent. 

Appeal  dismissed,  with  costs,  on  opinion  in  Allen  v.  Com 
JExchwnge  Bank  (181  N.  Y.  278). 

Concur :  Cullen,  Ch.  J.,  Gray,  Baktlett,  Haight,  Vann 
and  Werner,  JJ,     Not  voting :  O'Brien,  J, 
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The  Penrhyn  Slate  Company  et  al.,  ReBpoiidente,  v,  Gran- 
ville Electric  Light  and  Power  Company  et  al., 
Appellants. 

(Submitted  April  10,  1905;  decided  April  18,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
181  K  Y.  80.) 


Ezekiel  Fixman,  Respondent,  v.  Harry  L.  Toplitz,  Appellant. 

Fixman  v.  Toplitz,  102  App.  Div.  614,  appeal  dismissed. 
(Argued  April  10,  1905;  decided  April  18,  19U5.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  tlie  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  20,  1905,  affirming  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  there  were  no 
questions  of  law  involved  in  the  appeal  and  that  the  judg- 
ment was  not  appealable  to  the  Court  of  Appeals. 

Clarence  M,  Lewis  for  motion. 

Richard  L,  Sweezy  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  of  appeal 
and  ten  dollars  costs  of  motion. 


The  Continental  National  Bank,  on  Behalf  of  Itself  and 
All  Other  Creditors  of  J.  Prevost  Mason,  Respondent,  i\ 
Nettie  H.  Moore,  Appellant,  and  The  Fidelity  and  Casu- 
alty Company,  Respondent. 

Continental  National  Bank  v.  Moore^  83  App.  Div.  419,  appeal  dismissed. 
(Argued  April  10,  1905;  decided  April  18,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  15,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

35 
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The  inotioD  was  made  upon  the  grounds  that  the  judgment 
appealed  from  was  one  unanimously  affirming  a  judgment 
rendered  in  an  action  to  set  aside  an  assignment  as  in  fraud 
of  creditors,  and  that  an  appeal  therefrom  had  not  been 
allowed. 

George  Coygill  for  motion. 

William  B,  Tullis  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  that  have 
accrued,  and  ten  dollars  costs  of  motion. 


Daniel  T.  O'Brikn,  as  Administrator  of  the  Estate  of  Ann 
CooTK,  Appellant,  v.  The  Williamsburg  Savings  Bank 
et  al,  Respondents. 

Coote  V.  Voote,  92  App.  Div.  618,  appeal  dismissed. 
(Argued  April  10.  1905;  decided  April  18,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  March  15,  1904,  affirming  a  judgment 
in  favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  no  appeal  lay 
to  the  Court  of  Appeals  as  matter  of  right  from  the  judgment 
appealed  from,  and  permission  to  appeal  had  not  been  granted. 

George  Toinpkins  for  motion. 

Daniel  T.  O'Brien  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  of  appeal, 
but  without  costs  of  motion. 


Edmund    C.   Viemkister,    Respondent,  t).   The    Brooklyn 
Heights  Railroad  Company,  Appellant. 

(Submitted  April  10,  1905;  decided  April  18.  1905.) 

Motion  to  reopen  and  reinstate  granted  on   payment  of 
thirty  dollars  costs  within  five  days.     (See  181  N.  Y.  526.) 
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In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 
of  the  Estate  of  Abkam  S.  Hewitt,  Deceased. 

Sabah  a.  Hewitt  et  al.,  Individually,  and  as  Executors, 
Appellants;  The  Comptrolleb  of  the  State  of  New 
ToEK,  Respondent. 

Matter  of  Hemtt,  98  App.  Div.  624,  aflarmed. 
(Argued  April  10,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in   the   first  judicial  department,    entered 
November  30,  1904,  which  aflirraed  an  order  of  the  New ' 
York  County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Abram  S.  Hewitt,  deceased. 

II.  B,  Closson  for  appellants. 

Oeorge  M.  Jtcddskud  Edward  H,  FaUows  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,   Ch.   J.,   O'Bbien,   Babtlett,  Haight, 
Vann  and  Webneb,  J  J.     Absent :  Gbay,  J. 


The  People  of  the  State  of  New  Yobk  ex  rel.  Chables  D. 
Blatchfoed,  Appellant,  v,  William  McAdoo,  as  Police 
Commissioner  of  the  City  of  New  York,  et  al.,  Kespondents. 

People  ex  rd.  Blatchf&rd  v.  McAdoo,  101  App.  Div.  188,  afBrmed. 
(Argued  April  10,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1905,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  reinstatement  of  relator  in  the  position  of  prop- 
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erty  clerk  in  the  police  department  of  the  city  of  New 
York. 

Charles  S.  Aronstam  for  appellant. 

John  J.  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  William  B,  Crowdl  of  counsel),  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Vann  and  Werner,  J  J.    Dis- 
senting :  CuLLEN,  Ch.  J.,  and  Haight,  J.     Absent :  Gray,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Edward  E. 
Doonan,  Appellant,  v,  William  MoAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  et  al.,  Eespondent*. 

Pieaple  ex  rel.  Doonan  y.  McAdoo,  101  App.  Div.  606.  affirmed. 
(Argued  April  10,  1905;  decided  April  25,  19a5.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1905,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  reinstatement  of  the  relator  in  the  position  of 
assistant  property  clerk  in  the  police  department  of  the  city 
of  New  York. 

Charles  S.  Aronsimn  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {James  D.  BeiU  of 
counsel),  for  respondents. 

Order  affirmed,  witli  costs ;  no  opinion. 

Concur:  O'Brien,  Bartlett,  Vann  and  Werner,  JJ. 
Dissenting:  Ccllen,  Ch.  J.,  and  Haight,  J.  Absent: 
Gray,  J. 
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In  the  Matter  of  the  Opening  of  Cromwell  Avenfb  from 
One  Hundred  and  Fiftieth  Street  to  Jerome  Avenue  in  the 
City  of  New  York. 

Henby  Lewis  Morris,  Appellant ;  The  Cmr  of  New  York, 

Bespondent 

Matter  of  Mayor,  etc,  JNT.  T.  (Cromwell  Avenue),  95  App.  Div.  514,  affirmed. 
(Submitted  April  10,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
14, 1904,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  estimate  and  assessment  herein. 

T7*uman  H.  Baldwin  for  appellant. 

John  J.  Delany^  Corporation  Couyiael  {Theodore  Connolyy 
John  P.  Dunn  and  Thomas  C.  Blake  of  counsel),  for 
respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,   O'Brien,   Bartlett,   Haight, 
Vann  and  Werner,  J  J.     Absent:  Gray,  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Edison  Company,  Respondent,  v.  Thomas  L.  Feit- 
NER  et  al.,  as  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Appellants. 

People  ex  rel.  X  V  Edieon  Co.  v.  Feiiiur,  99  App.  Div.  274.  affirmed. 
(Argued  April  10.  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
December  28,  1904,  which  affirmed  an  order  of  Special  Term 
vacating  an  assessment  upon  certain  property  of  the  relator 
for  the  purpose  of  taxation. 
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John  J.  Delany^  Corporation  Counsel  {Oeorge  S.  Ccieman 
and  E.  Crosby  Kindleberger  of  counsel),  for  appellants. 

Henry   J.    Hemmens   and    Samud    A.    Bea/rdsley    for 
respondent. 

Order  af&rmed,  with  costs;  no  opinion. 
Concur:  Cullbn,   Cli.   J.,   O'Brien,   Bartlett,  Haioht, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


The  People  of  the  State  of  New  York  ex  rel.  John  H. 
DowNEs,  Appellant,  v.  Franois  V.  Greene,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

FwpU  ex  rel.  Dowries  v.  Greene,  96  App.  Div.  1,  affirmed. 
(Argued  April  10,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
14,  1904,  which  quashed  a  writ  of  certiorari  to  review  the  pro- 
ceedings of  the  police  commissioner  of  the  city  of  New  York 
in  dismissing  the  relator  from  the  police  force  and  affirmed 
such  proceedings. 

Henry  H,  Pierce  and  Phomix  Ingraham  for  appellant.  • 

John  J.  Delany^  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,   O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Meyer  Rosexstock  et  al.,  Appellants,  i;.  The  City  of  New 
York,  Respondent. 

Biouivstock  V.  City  of  Neto  York,  97  App.  Div.  337,  affirmed. 
(Argued  April  10,  1905;  decided  April  25,  1905.) 

Appeal,  by  permission,  from  a  judgment  entered  January 
24,  1905,  upon  an  order  of   the  Appellate  Division  of  the 
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Supreme  Court  in  the  second  judicial  department,  which 
affirmed  a  judgment  of  the  Municipal  Court  of  tlie  city  of 
New  York  sustaining  a  demurrer  to  the  complaint. 

The  following  questions  were  certified  : 

'^  (1)  Does  the  complaint  herein  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ? 

"  (2)  Is  the  salary  of  a  police  officer  of  the  city  of  New 
York  subject  to  the  provisions  of  section  1391  of  the  Code  of 
Civil  Procedure,  as  amended  by  chapter  461  of  the  Laws  of 
1903|  in  so  far  as  said  section  as  so  amended  permits  the  issu- 
ance and  levy  of  an  execution  against  the  salary  and  wages  of 
a  judgment  debtor  upon  a  judgment  recovered  against  such 
police  officer  wholly  for  necessaries  sold  ? " 

Edward  Lazanakyy  Einam,uel  S,  Cahn  and  Joseph  J,  Com 
for  appellants. 

John  J.  Delcmyj  Corporation  Counsel  {James  D,  Bell  of 
counsel),  for  respondent. 

Judgment  affirmed,  Mrith  costs,  on  opinion  below.  Ques- 
tions certified  answered  in  the  negative. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.     Not  voting :  Haight,  J.     Absent :  Gray,  J. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Hector  Craig,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant ; 
Mary  D.  Craig  et  ah.  Respondents. 

MaXUr  of  Craig,  97  App.  Div.  289,  affirmed. 
(Argued  April  11,  1905;  decided  April  25,  J905.) 

Appeai.  from  an  order  of  the  Aj)pellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  11,  1904,  which  reversed  an  order  of  the  Orange 
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County  Surrogate's  Court  assesBing  a  transfer  tax  upon  the 
estate  of  Hector  Craig,  deceased. 

Henry  W.  Wigghxs  for  appellant 

Howard  Thornton  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  l>elow. 
Concur:   Ccjllen,  Ch.  J.,  O'Brien,    Bartlett,   IIaioht, 
Tanw  and  Werner,  JJ.     Absent :  Gray,  J. 


John  J.  Carle,  as  Executor  of  John  J.  Cari.e,  Jr.,  Plaintiff, 
V.  George  B.  Starrett  et  al.,  Defendants. 

Robert  W.  Carle  et  al..  Respondents;  George  B.  Starrett, 
as  Execntor  of  George  Starrett,  Deceased,  and  as  Com- 
mittee of  Frederick  W.  Starrett,  Appellant. 

OatrU  V.  Starrett,  97  App.  Div.  039,  affirmed. 
(Argued  April  11,  1905;  decided  April  25,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  29,  1904,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  a  referee  in  surplus  money  proceed- 
ings and  directing  distribution  of  the  fund. 

Jo/coh  H.  Shipherdy  Delaiio  (J.  Calvin  and  Charles  A. 
Wendall  for  appellant. 

Addison  Gardner^  Janies  A.  Sj)eef%  WiUiam  B,  Ewing 
Harold  Stvain,  John  G,  Boston  and  William  H.  WiUits  for 
respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  O'Brien,   Bartlett,   Haight, 
Vanw  and  Werner,  J  J.     Absent :  Gray,  J. 
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In   the  Matter  of  the  Appraisal,  under  the   Transfer  Tax 

Act,  of  the  Estate  of  John  Hitchins,  Deceased. 
John  HrrcHiNs  Gardner,  as  Administrator,  et  al.,  Eespond- 

ents;   The  Comptroller  of  the  State  of  New  York, 

Appellant. 

Matter  of  lliUhim,  101  App.  Div.  613,  affirmed. 
(Argued  April  11,  1905;  decided  April  25, 1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  9,  1905,  aflSrming  an  order  of  the  Rensselaer  County 
Surrogate's  Court  determining  that  the  estate  of  John  Hitch- 
ins,  deceased,  is  not  taxable  under  the  Transfer  Tax  Act. 

George  B,  Wellington  and  Jarvia  P,  O^Brien  for 
appellant. 

H,  Judd  Ward^  Everly  M,  I) avis ^  E,  W,  Douglas  and 
James  FarreU  for  respondents. 

Order  aftirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.  J.,    O'Brien,   BARTLErr,  Haioht, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


In  the  Matter  of  the  Estate  of  John  D.  Meyer,  Deceased. 
Carsten    H.    Meyer,    as    Executor  of    John   D.   Meyer, 

Deceased,  Appellant ;  Wilhelmina  C.  Stausebaoh  et  al., 

Respondents.   ' 

Matter  of  Meyer,  98  App.  Div.  7,  affirmed. 
(Submitted  April  11,  1905;  decided  April  25,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  22,  1904,  which  affirmed  an  order 
of  the  New  York  County  Surrogate's  Court  directing  the 
executor  heroin  to  make  and  file  his  account. 
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The  following  question  was  certified  : 

^'In  the  absence  of  any  act  of  an  executor  repudiating 
his  liability  as  trustee,  is  the  lapse  of  thirteen  years  and  nine 
months  from  the  time  of  the  issue  of  letters  testamentary  a 
bar  to  a  proceeding  to  compel  the  executor  to  account  t " 

Terry  Smith  for  appellant. 

David  K.  Case  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below.  Question  cer- 
tified answered  in  the  negative. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Baetlett,  Haioht, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


Woods  Motor  Vehicle  Company  of  Buffalo,  Respondent, 
V.  SiLiiYA  B.  Brady,  Appellant. 

(Submitted  April  17,  1905;  decided  April  35. 1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
181  N.  Y.  145.)  

The  People  op  the  State  of  New  York  ex  rel.  Joseph  E. 
Burke,  Appellant  v.  Francis  V.  Greene,  as  Police  Com- 
missioner of  the  City  of  New  York,  Respondent. 

Pwple  «c  rel.  Burke  v.  Greene,  98  App.  Div.  6jJ4,  affirmed. 
(Argued  April  11.  1905;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Conrt  in  the  firat  judicial  department,  entered 
December  1,  1904,  which  dismissed  a  writ  of  certiorari  and 
affirmed  the  proceedings  of  the  defendant  in  dismissing  the 
relator  from  the  police  force  of  the  city  of  New  York. 

Frank  S.  Black  and  Terence  J.  McManu%  for  appellant. 

John  J,  DeUuiij^  Corporation.  Counsel  {Theodore  Connoly 
and  Thomas  F,  Xoonan  of  counsel),  for  respondent. 

Order  atHrmed,  without  costs ;  no  opinion. 

Concur:  Ccllen,  Ch.  J.,  O'Brien,  Haioht  and  Werp 
KBR,  J  J.  Dissenting:  Bartlett  and  Vann,  J  J.  Absent: 
Gray,  J. 
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Chablotte  B.  Lawlob,  Respondent,  v.  Chahles  A.  Bucklin, 

Appellant. 

Lawlor  ▼.  BuMin,  98  App.  Div.  628,  affirmed. 
(Argued  April  12,  1906;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 17,  1904,  which  affirmed  an  order  of  Special  Term  direct- 
ing the  defendant  as  judgment  debtor  to  pay  over  a  certain 
sum  to  the  sheriff  of  the  county  of  New  York. 

Joah  H.  Banton  for  appellant. 

Lemud  Skidmore  and  K,  J,  Lawlor  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cdllen,  Ch.  J.,  O'Brien,    Bartlett,   Haight, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


In  the  Matter  of  the  Application  of  the  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo,  Appellants,  v. 
Margaret  Farrow  et  al.,  Eespondents,  and  Timothy  J. 
Cronan  et  al.,  Appellants. 

Matter  of  Grade  Crowing  Comr^.,  102  App.  Div.  619,  affirmed. 
(Argued  April  12,  1905;  decided  May  2,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  8,  1905,  which  affirmed  an  order  of  Special  Term  dis- 
missing the  petition  of  tlie  grade  crossing  commissioners  for 
the  appointment  of  commissioners  to  ascertain  tlie  compensa- 
tion to  be  paid  to  the  owners  of  and  parties  interested  in  lands 
claimed  to  be  injured  by  a  certain  viaduct  in  the  Abbott  road 
and  Elk  street  in  the  city  of  Buffalo. 

Simon  Fleiachmann  and  Seicard  A,  Simons  for  appellants 
Cronan  et  al. 

Spe7icer  Clinton  for  appellants  Grade  Crossing  Com- 
missioners. 

Williain  L.  Marcy  for  respondents. 
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Order  aflSrmed,  with  costs,  without  prejudice  to  any  claim 
for  damages  on  the  construction  of  the  contemplated  foot 
bridge,  on  the  authority  of  Matter  of  Grrade  Oroasmg  Comra. 
(166  N.  Y.  69) ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Babtlbtt,  Haight, 
Vann  and  Wbener,  JJ.     Absent :  Gbay,  J. 


RoBEBT  J.  McNaixy,  Respondent,  v,  Edward  Rowan  et  al.. 

Appellants. 

McNally  v.  Rowan,  101  App.  Div.  342,  affirmed. 
(Argued  April  12,  1005;  decided  May  2.  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  January  14,  1905,  which  reversed  an  order  of 
Special  Term  directing  a  new  taxation  of  costs  in  an  action  to 
foreclose  a  mechanic's  lien. 

The  following  question  was  certified  :  "  Is  the  plaintiff  enti- 
tled to  costs  in  this  action  accruing  after  the  offer  of  judgment  ? " 

E,  T,  Stokes  for  appellants. 

Adelhert  W.  Boynton  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below,  and  question 
certified  answered  in  the  affirmative. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Babtlbtt,  Haight, 
Vann  and  Werneb,  JJ.    Absent :  Gray,  J. 


Maria  G.  Pbbnetti,  Appellant,  v.  The  People  of  the  State 
OF  New  York,  Respondent. 

Pemetti  v.  People,  99  App.  Div.  391,  affirmed. 
(Argued  April  12,  1905;  decided  May  2,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  10,  1905,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  and  set  aside  a  jndg^ 
raent  entered  upon  a  forfeited  recognizance. 

The  question  certified  was  as  to  whether  or  not  the  plaintiff 
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was  liable  upon  the  bond  hereinafter  set  forth  under  the  fol- 
lowing facts : 

One  Benedetto  Madonia  was  killed  on  April  14,  1903,  and 
Messina  Geneva  was,  with  others,  arrested  for  this  crime  and 
admitted  to  bail,  the  appellant  Maria  G.  Pernetti  having 
executed  the  undertaking  in  the  sum  of  $1,500.  Subse- 
quently the  charge  of  homicide  against  Geneva  was  dismissed 
by  the  grand  jury,  but  on  the  same  day  it  found  an  indict- 
ment for  perjury  against  him.  On  the  same  day  the  appel- 
lant Pernetti  was  notified  to  produce  the  said  Geneva  on  the 
next  day  in  the  Court  of  General  Sessions  of  the  county  of 
New  York  to  plead  to  an  indictment  for  perjury,  but  the  said 
Pernetti  did  not  produce  the  said  Geneva,  nor  did  said  Geneva 
appear.  An  adjournment  was  thereupon  had  and  on  the 
adjourned  day  the  said  Geneva  not  appearing  the  bail  bond 
was  forfeited.  The  undertaking  was  given  pursuant  to  sec- 
tion 568  of  the  Code  of  Criminal  Procedure  in  form  and 
language  as  follows : 

"  State  of  New  York,   "j 
"  Borough  of  Manhattan,  V  ss. : 
"  County  of  New  York,  J 

"  An  order  having  been  made  on  the  9th  day  of  May,  1908, 
by  the  Hon.  Gustave  Scholer,  Coroner,  that  Messina  Geneva 
be  held  to  answer  upon  a  charge  of  homioide,  upon  which  he 
has  been  duly  admitted  to  bail  in  the  sum  of  fifteen  hundred 
($1,500)  dollars. 

"We,  Messina  Geneva,  defendant,  residing  at  No.  329 
East  One  Hundred  and  Sixth  street,  and  Maria  G.  Pernetti, 
residing  at  400  East  One  Hundred  and  Tenth  street,  in  the 
Borough  of  Manhattan,  surety,  herein  jointly  and  severally, 
undertake  that  the  above-named  Messina  Geneva  shall  appear 
and  answer  the  charge  above  mentioned  in  whatever  Court  it 
may  be  prosecuted,  and  shall  at  all  times  render  himself 
amenable  to  the  orders  and  process  of  the  (yourt ;  and  if  con- 
victed shall  appear  for  judgment  and  render  himself  in  execu- 
tion thereof ;  or  if  he  fail  to  perform  either  of  these  condi- 
tions that  we  will  pay  to  the  People  of  the  State  of  New 
York  the  sum  of  fifteen  hundred  ($1,500)  dollars." 


558  MEMORANDA. 

I/nda  Jersawitz  and  Antonio  C.  Aatarita  for  appellaDt. 

William  Travera  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  tlie  nffirmative  ;  no  opinion. 

Concur :  Cullbn,  Cli.  J.,  Babtletp,  Haight  and  Wbrneb, 
JJ.    Dissenting:  O'Brien  and  Vann,  J  J.    Absent:  Gray,  J. 


Helene  M.  Maigille,  Frank  W.  Boyer,  Assignee,  Eespond- 
ent,  V.  Frank  H.  Leonard,  Appellant. 

MaigiJU  v.  Leonard,  102  App.  Div.  867.  affirmed. 
(Argued  April  12.  1905;  decided  May  2.  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  13,  1905,  which  affirmed  an  order  of  Special  Term  in 
supplementary  proceedings,  directing  the  defendant  to  pay 
over  to  the  sheriff  of  Kings  county  a  certain  sum  of  money 
or  in  default  thereof  that  he  be  committed  to  the  county  jail. 

R,  W.  Newhall  and  Oeorge  W,  Martin  for  appellant. 

J,  Stewart  Rosa  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,  Ch.  J.,  O'Brien,  Babtlett,   Haight, 
Vann  and  Werner,  J  J.     Absent :  Gray,  J. 


In  the  Matter  of  the  Application  of  Joseph  H.  Friel,  Appel- 
lant, for  a  Peremptory  Writ  of  Mandamus  against  William 
McAdoo,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. 

Matter  of  Friel  v.  McAdoo,  101  App.  Div.  155,  aflarmed. 
(Argued  April  18,  1905;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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January  31,  1905,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  retire  the  relator  from  the  police 
force  of  the  city  of  New  York  and  place  his  name  upon  the 
police  pension  roll. 

William  C.  De  Witt  and  Heraey  Egginton  for  appellant. 

John  J,  Delany^  Corporation  Counsd  (James  2>.  Bdl  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch,  J.,  O'Brien,  Bartlett,   Haight, 
Vann  and  Weeneb,  J  J.     Absent :  Gray,  J, 


The  People  op  the  State  op  New  York  ex  rel.  John  J. 
Nesbht,  Appellant,  v,  Francis  V.  Greene,  as  Police  Com- 
missioner  of  the  City  of  New  York,  Respondent. 

People  ex  rel.  NetibUt  v.  Greene,  98  App.  Div.  624,  aflQrmed. 
(Argued  April  18.  1905;  decided  May  2.  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  1,  1904,  which  dismissed  a  writ  of  certiorari  to 
review  the  proceedings  of  the  defendant  in  dismissing  the 
relator  from  the  police  force  of  the  city  of  New  York  and 
affirmed  such  proceedings. 

Jacob  Rou88  and  Louis  J.  Ghfont  for  appellant. 

Joh7i  J,  Delany^  Corporation  Counsel  {Theodore  ConnoJ/y 
and  Thomas  F.  Noonan  of  counsel),  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:    Cullen,   Ch.  J.,   O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ.    Absent :  Gray,  J. 
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Fanny  M.  Dake,  as  Executrix  of  Jonathan  M.  Daxe, 
Deceased,  Respondent,  v.  Abbam  M.  Dake,  as  Surviving 
Partner  of  J.  M.  Dake  &  Son,  Appellant. 

Fanny   M.   Dake,   as  Executrix   of    Jonathan   M.   Dake, 
Deceased,  Respondent,  v.  Abkam  M.  Dake,  Appellant. 

Dake  v.  Dake,  97  App.  Div.  640,  affirmed. 
(Argued  April  13.  1905;  decideil  May  2,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion  of  tlie  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  2, 1904,  which  affirmed  an  order  of  Special 
Term  directing  that  the  above-entitled  actions  be  consolidated. 

The  following  question  was  certified  :  "  Did  the  Supreme 
Court  have  the  power  on  the  plairjtifFs  motion  to  grant 
that  part  of  the  order  which  was  made  in  the  above-entitled 
actions,  at  a  Special  Term  of  the  Supreme  Court,  held  in  the 
City  of  Rochester  on  the  sixteenth  day  of  April,  1904,  which 
directed  that  the  said  actions  be  consolidated  into  one  action 
in  the  Supreme  Court  ? " 

-B.  Frank  Dake  and  C,  A.  Xorton  for  appellant 

Fhtcher  C.  Peck  for  respondent. 

Order  affirmed,  with  costs ;  question  certified  answered  in 
the  affirmative  ;  no  opinion. 

Concur:  Ccllek,  Ch.  J.,  O'Brien,  Babtlett,  Haioht, 
Vann  and  Wernek,  JJ.     Absent :  Gray,  J. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Edward  M.  Cameron,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant 
and  Respondent ;  Harris  D.  Colt,  as  Executor  and  Trus- 
tee, Respondent  and  Appellant. 

Matter  of  Cameron,  97  App.  Div.  4' 6.  affirmed. 
(Argued  April  14.  1905;  decided  Mar  2,  1905.> 

Cross- APPEALS  from  an  order  of  the  Appellate  Division   of 
tlie  Supreme  Court  in  the  second  judicial  department,  entered 
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October  11,  1904,  which  affirmed  an  order  of  tlie  Suffolk 
County  Surrogate's  Court  vacating  a  prior  order  whicli  fixed 
a  transfer  tax  upon  a  certain  part  of  the  estate  of  Edward  M. 
Cameron,  deceased. 

Jahish  Holmes^  Ji\^  and  Charles  R,  Weeks  for  State  Comp- 
troller, appellant  and  respondent. 

IIxLgo    Kohlmann^   A.   Henry    Mode  and    Williann   H, 
Thitchener  for  executor  and  trustee,  respondent  and  appellant. 

Order  affirmed,  without  costs  to  either  party  ;  no  opinion. 
Concur:  Cullen,    Ch.   J.,   O'Brien,   Bartlett,   Haight, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


The  People  of  the  State  of  New  York,  Bespondent,  v. 
WiixiAM  B.  Kingston,  Appellant. 

People  V.  Kingston,  98  App.  Div.  685,  affirmed. 
(Argued  April  17,  1905;  decided  May  2,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  12, 1904,  which  affirmed  a  judgment  of  the  Wyom- 
ing County  Court  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  selling  liquor  in  violation  of  the 
provisions  of  the  Liquor  Tax  Law. 

K  L,  DitUori  for  appellant. 

John  Knight^  District  Attorncf/^  for  respoiulent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brikn,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 
36 
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In  the  Matter  of  the  Accounting  of  Ida  Meyer  et  al.,  as 
Executors  of  and  Trustees  under  the  Will  of  Isaias  Meyer, 
Deceased,  Respondents. 

Sophie  Stark  et  al,  Appellants ;  Ida  Meyer  et  al.,  as  Com- 
mittees of  Linda  Meyer,  an  Incompetent  Person,  Appel- 
lants and  Respondents. 

Matter  of  Meyer,  95  App.  Div.  443,  affirmed. 
(Argued  April  17.  1905;  decided  May  2,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  July 
11,  1904,  which  modified  and  affirmed  as  modified  a  decree  of 
the  New  York  County  Surrogate's  Court  settling  the  accounts 
of  the  executors  and  trustees  herein  and  directing  distribution 
of  the  trust  fund. 

William  N.  Colien^  Mayer  Z.  Half  Rnd  liastus  S.  Ransom 
for  Sophie  Stark,  appellant. 

Albert  Stichney  and  Alhert  Stiekneyj  Jr,^  for  Aubrey  E. 
Meyer,  appellant. 

Herbert  Parsons  for  Estate  of  Linda  Meyer,  an  Incom- 
petent, appellant  and  respondent. 

Ferdinand  R,  Minrath  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 

Concur :  Gray,  O'Brien,  Haight,  Vann  and  Weeioer,  JJ., 
and  Bartlett,  J.,  on  the  ground  that  the  executors  and  trus- 
tees were  justified  in  executing  the  McGill  agreement  and 
continuing  that  business;  but  is  unable  to  concur  that  the 
charges  of  interest  against  the  four  beneficiaries  under  the 
will,  as  made  by  the  referee  and  adopted  by  the  surrogate,  were 
proper.     Dissenting :  Ccllen,  Ch.  J. 
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William  B.  Gottlieb,  Appellant,  v.  Alton  Grain  Company, 

Respondent. 

Gottlieb  V.  Alton  Grain  Co.,  87  App.  Div.  380,  affirmed. 
(Argued  April  17,  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
December  8, 1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

Arnold  Charles  Weil  for  appellant. 

Hoffman  MiUer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


BuEDiNQEN  Manufacturing  Company,  Respondent,  v.  Royal 
Trust  Company  of  Chicago,  Appellant. 

Buedingm  tffg,  Co.  v.  BoyaZ  Tnut  Co.,  90  App.  Div.  267,  affirmed. 
(Argued  April  17,  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment,  entered  January  30,  1904,  upon 
an  order  of  tlie  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  overruling  defendant's  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  plaintiff  on  the  verdict. 

Walter  S.  Iluhhell  for  appellant. 

Charles  J.  BisseU  and  G.  V.  FUckensiein  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 
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Nbw   Yobk    Housb  Wkkokino    Company,  Kespondent,  v. 
John  F.  O'Roukke,  Appellant. 

Ifew  York  House  Wr^king  Co.  v.  (/Baurke,  82  App.  Div.  217,  affirmed. 
(Argued  April  18,  1905;  decided  May  5, 1005.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
21,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

Pierre  M.  Brown  and  James  Armstrong  for  appellant. 

Deem  Emmery  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Citllen,   Ch.    J.,    Gray,    O'Bribn,    Baetlett, 
Haight,  Vann  and  Werner,  JJ. 


The  General  Contracting  Company,  Appellant,  v,  Claude 
C.  Jones  et  al.,  Kespondents. 

General  Contracting  Co.  v.  Jonee,  89  App.  Div.  616,  affirmed. 
(Argued  April  19,  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  15,  1903,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  directed  by  the  court. 

AdoVph  Rebadow  for  appellant. 

Edward  E.  Coats-worth  and  Frederick  Wende  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Ccllen,  Ch.  J.,  Gray,  O'Brien,  Haiqht,  Vann 
and  Werner,  J  J.     Not  voting :  Bartlbtt,  J. 
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Annie  Welch,   Respondent,  v.   Syeacuse  Rapid  Transit 
Railway  Company,  Appellant. 

WeleJi  V.  Syracuse  Rapid  Transit  By.  Co.,  89  App.  Div.  616,  affirmed. 
(Argued  April  19,  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  22,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
enteiud  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  E.  Spencer  for  appellant. 

M.  K  DriHGoll  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


Simeon   Mather  et  al..  Respondents,  v,  George   G.  Tost, 
Appellant,  Impleaded  with  Another. 

Maili^  V.  Yost,  98  App.  Div.  604,  affirmed. 
(Argued  April  19,  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  16,  1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

E.  C.  Emerson  and  Anson.  Harder  for  appellant. 

John  N.  Carlisle  and  Mason  M,  Swan  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Wkbner,  J  J.    Not  voting :  O'Bbten,  J, 
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Otto  Ebleb,  Eespondent,  v.  Leon  ABBE-rr,  Appellant, 
Impleaded  with  Another. 

Erler  v.  Abbett,  93  App.  Div.  612,  affirmed. 
(Argued  April  20.  1905;  decided  May  5,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  April 
15,  1904,  aiBrming  a  judgment  in  favor  of  plaintifE  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

WUliam  B.  Ellison^  Duncan  A.  Maclntyre  and  AmM 
Z.  Davis  for  appellant. 

A,  Blumenatiel  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight  and  Werner,  JJ. 
Dissenting:  O'Brien,  Bartlett  and  Vann,  J  J. 


Louis  H.   Evans,   Appellant,  v.  John  H.  Wrenn  et  al., 
Eespondents. 

Evans  v.  Wrenn,  98  App.  Div.  346,  afflrmai. 
(Argued  April  20,  1905;  decided  May  5.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
28,  1904,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  the  report  of  a  referee. 

Alfred  B.  Cruikshank  for  appellant. 

F.  W.  M,  Cutcheon  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 
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Margaret  Mallery  et  al.,  Respondents,  v.  William  Facer 
et  a].^  Respondents,  and  Henry  Falke  et  al.,  Appellants. 

1.  Action  to  Charge  Landb  with  Payment  op  Legacies.  In  an 
action  to  charge  the  payment  of  legacies  upon  lands  which  had  been  sold 
in  various  parcels  to  various  defendants  by  the  executrix,  who  applied  the 
consideration  to  her  own  use  and  thereafter  became  insolvent,  a  judgment 
providing  for  contribution  among  several  defendants  pro  rata  without 
any  regard  to  the  time  when  they  purchased  the  several  parcels,  held  to 
be  erroneous  and  that  the  lien  of  the  legacies  should  be  enforced  upon  the 
specific  parcels  in  the  inverse  order  of  alienation. 

2.  Interest.  Two  of  the  legacies  involved  not  being  due.  held  that,  if 
paid  in  advance,  proper  deduction  should  be  made  for  interest  on  account 
of  payment  before  they  became  due. 

MaUei-y  v.  Facer,  90  App.  Div.  610.  reversed. 

(Argued  April  27,  1905;  decided  May  6,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  18,  1904,  which  modified  and  affirmed  as  modified  a 
judgment  of  Special  Term  in  an  action  to  charge  lands  with 
the  payment  of  certain  legacies. 

T.  W.  Collins  and  Charles  P,  WiLliains  for  appellants, 

Jefferson  W.  Hoag^  C  G.  Blaine  and  W.  L\  Kreutzer  for 
respondents, 

O'Brien,  J.  This  was  an  action  to  charge  certain  lands 
with  the  payment  of  legacies  under  the  will  of  Almond  H. 
Mallery,  which  was  admitted  to  probate  in  January,  1895. 
There  is  no  controversy  as  to  the  meaning  of  the  will  or  as  to 
the  legacies  in  question.  Indeed,  there  is  no  dispute  about 
the  facts  in  this  case,  nor  the  law,  so  far  as  the  will  is  con- 
cerned. One  of  the  daughters  of  the  testator  was  made  the 
executrix  of  the  will  and  she  was  also  given  the  residuary 
estate,  subject  to  the  payment  of  debts  and  the  three  legacies 
involved  in  this  case,  which  aggregate  $1,500.  She  also  took 
the  residuary  estate  charged  with  the  payment  of  a  mortgage 
on  what  is  known  in  the  case  as  the  Palmyra  farm.  Of  the 
three  legacies  which  constitute  the  plaintiffs'  cause  of  action, 
two  of  them  are  not  yet  due. 
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It  appears  from  the  allegations  of  the  complaint  and  the 
findings  of  the  trial  court  that  the  daughter  of  the  testator, 
who  was  the  residuary  legatee  and  devisee  and  executrix  of 
the  will,  took  charge  of  th^  administration  of  the  estate.  She 
sold  the  lands,  except  possibly  a  small  parcel,  but  applied 
the  consideration  to  her  own  use,  and  became  and  is  now 
insolvent.  The  result  is  that  the  legacies  given  by  the  will 
and  stated  in  the  complaint  must  be  charged  upon  lands  which 
were  granted  during  the  administration  of  the  estate  by  the 
daughter  of  the  deceased,  who  married  subsequent  to  his 
death,  and  is  now  the  defendant  Emma  J.  Holly.  Only  two 
of  the  defendants  have  appealed.  Thoy  are  the  defendants 
Falke  and  Benjamin,  and  they  are  the  only  persons  who  com- 
plain of  the  decree,  but  their  contention,  if  sustained,  may 
require  a  reconstruction  of  the  whole  judgment.  The  prin- 
cipal question  in  the  case  is  how  and  in  what  manner  the 
various  defendants  and  the  various  parcels  of  land  purchased 
by  them  shall  be  charged  with  the  payment  of  the  legacies. 
The  two  defendants  who  have  appealed  assert  that  the  prin- 
ciple of  contribution  contained  in  the  judgment  is  wrong  and 
unjust  to  them. 

It  seems  to  us  that  the  judgment  is  fundamentally  wrong, 
since  it  provides  for  contribution  among  several  defendants 
fro  rata^  without  any  regard  to  the  time  when  they  pur- 
chased the  several  parcels  of  land.  This,  we  think,  is  a  case 
where  the  lien  of  the  legacies  should  be  enforced  upon  the 
various  specific  parcels  of  land  in  the  inverse  order  of  alien- 
ation and  that  principle  seems  to  have  been  ignored  in  the 
decision  of  the  case. 

The  defendant  Falke  has,  we  think,  a  real  grievance.  He 
purchased  a  couple  of  the  parcels  of  land  in  question.  They 
were  of  course  subject  to  the  legacies,  and  the  sale  was  made 
to  him  by  the  plaintiff  Margaret  Mallury,  as  administratrix 
with  the  will  annexed ;  the  testator's  daughter,  who  was 
named  as  executrix  in  the  will,  having  been  removed  from 
her  trust.  But  she  joined  in  the  deed  as  residuary  devisee. 
The  transaction  between  this  defendant  and  the  plaintiff 
administratrix  seems  to  have  been  fair  and  made  for  the  pur- 
pose of  carrying  out  the  provibiuns  of  the  will  with  respect  to 
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the  legacies  in  question.  He  paid  $2,600  for  the  land,  $1,500 
in  cash  and  gave  a  bond  and  mortgage  for  the  balance,  viz., 
$1,100.  The  $1,500  in  cash  was  used  by  the  plaintifiE  first 
to  take  up  and  discharge  a  mortgage  on  the  same  lands  given 
by  the  testator  and  which  was,  concededly,  a  lien  prior  to  the 
legacies ;  the  balance,  the  s^m  of  about  $300,  was  paid  to  the 
plaintiff  and  is  still  in  her  possession  subject  to  the  order  ^f 
the  court.  The  bond  and  mortgage  of  $1,100  is  still  in  her 
hands  and  the  court  directed  that  they  should  be  sold.  So 
that  in  determining  the  amount  which  this  defendant's  land 
must  contribute  to  the  payment  of  the  legacies  and  the  costs, 
he  must  receive  credit  for  the  $2,600  wJiich  he  has  paid 
apparentl}'  in  good  faith. 

The  appeal  of  the  defendant  Benjamin  raises  a  question  of 
less  importance,  but  clearly  a  question  which  he  has  a  right  to 
urge.  It  is  found  that  before  the  removal  of  the  executrix 
she  borrowed  $600  from- Benjamin,  and  gave  him  a  mortgage 
upon  one  of  the  parcels  of  land  which  were  subject  to  the 
lien  of  the  legacies.  She  afterwards  conveyed  this  parcel  of 
land  to  the  defendant  Forgham,  and  he  took  the  lands  assum- 
ing to  pay  and  discharge  the  mortgage.  He  has  paid  it,  but 
$156  of  the  money  so  paid  was  paid  into  court  to  complete 
full  payment  of  the  mortgage.  It  seems  that  this  was  done 
after  the  commencement  of  the  action,  but  the  fact  remains 
that  Forgham  has  paid  the  mortgage  and  that  about  $156  of 
the  money  so  paid  has  been  diverted  from  Benjamin,  to  whom 
it  is  claimed  it  belongs,  and  applied  by  the  judgment  to  other 
parties  and  other  purposes.  The  money  as  between  Forgham 
and  Benjamin  belongs  to  the  Litter.  How  far  either  of  tliem 
may  be  chargeable  with  contribution  it  is  unnecessary  now  to 
decide. 

It  has  already  been  <»bserved  that  two  of  the  legacies  are 
not  yet  due.  It  may  be  that  they  will  become  so  before  the 
litigation  over  this  estate  shall  cease,  but  if  paid  in  advance  of 
the  time  when  they  become  due,  of  course  proper  deduction 
should  be  made  for  interest  on  account  of  payment  before  the 
claim  is  due.  We  do  not  now  see  how  the  judgment  can  be 
corrected  by  modification  in  the  particulars  suggested.  It 
may  be  that  counsel  who  have  been  dealing  with  this  caee  for 
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several  years  will  see  the  propriety  of  closing  tlie  controversy 
without  further  litigation.  So  far  as  this  court  is  concerned 
the  only  course  that  can  be  adopted  is  to  reverse  the  judg- 
ment and  order  a  new  trial.  Considering  the  nature  of  this 
controvei*sy  and  the  manner  in  which  it  has  been  conducted^ 
we  do  not  think  that  any  of  the  parties  ought  to  have  costs  in 
this  court. 

CuLLEN,  Ch.  J.,  Gba.y,  Babtlfit,  Haight,  Vann  and 
Werneb,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
GuisEPPE  Cerami,  Respondent. 

^  People  V.  Cerami,  101  App.  Div.  866.  affirmed. 
(Argued  April  U,  1005;  decided  May  80,  1005.) 

Appeal  from  an  order  of  the  A-ppellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 20,  1905,  which  reversed  a  judgment  of  the  Court  of 
General  Sessions  of  the  county  of  New  York,  rendered  upon 
a  verdict  convicting  the  defendant  of  tlie  crime  of  abduction 
and  granted  a  new  trial. 

William  Travers  Jerome,  District  Attorney  {Edward 
Sandford  of  counsel),  for  appellant. 

liosario  Maggio  for  respondent. 

Order  affirmed,  on  opinion  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 
Morris  Korn,  Appellant. 

People  V.  Korn,  103  App.  Div.  — ,  affirmed. 
(Argued  April  24,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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24, 1905,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  county  of  New  York,  rendered  upon  a  ver- 
dict convicting  the  defendant  of  a  violation  of  the  Liquor  Tax 
Law. 

Benjamin  F.  Spellman  for  appellant. 

William   Travera   Jerome^  District  Attorney    {Edward 
Sandford  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:  Gray,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.     Dissenting :  Cullen,   Ch.  J.,  and  O'Brien,  J. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Albert  Jensen,  Appellant. 

People  V.  Jemen,  90  App.  Div.  855,  affirmed. 
(Argued  April  24,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
January  3,  1905,  which  reversed  an  order  of  the  Court  of 
General  Sessions  of  the  county  of  New  York  sustaining  a 
demurrer  to  an  indictment  charging  defendant  with  the 
crime  of  "  admitting  to  a  theatre  managed  by  him  a  child 
under  the  age  of  sixteen  years,  unaccompanied  by  its  parent 
or  guardian,"  and  overruled  such  demurrer. 

Edward  Hyraes  and  Michael  Schaap  for  appellant. 

WiUiam  Tra/vera  Jet^ome^  District  Attorney  {Henry  G, 
Gray  of  counsel),  for  respondent. 

Judgment  overruling  demurrer  afiirmed  ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,   O'Brien,   Baetlett,   Haight, 
Vann  and  Weener,  J  J.    Taking  no  part :  Gray,  J. 
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In  the  Matter  of  the  Acconnting  of  Hector  M.  Hitohings, 
as  Assignee  of  the  Estate  of  Orlo  Atwood  et  al.,  Compos- 
ing the  Firm  of  Orlo  Atwood  &  Sons. 

Union  Bank  of  New  London  et  al.,  Appellants ;  James  Tal- 
coTT  et  al.,  Respondents. 

Matter  of  Atwood,  90  App.  Div.  607,  affirmed. 
(Argued  April  24,  1906;  decided  May  30.  190o.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  Jan- 
uary 27,  1904,  which  affirmed  a  decree  entered  upon  an  order 
of  Special  Term  confirming  the  report  of  a  referee  and  direct- 
ing distribution  of  funds  in  the  hands  of  the  assignee  herein. 

Wolcott  G.  Lane  and  William  E.  S.  Griswold  for  appellants. 

Thomas  H,  RothweU  for  respondents. 

Decree  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


The  MoCall    Company,   Appellant,   v.    John    B.    Eaoan, 

Respondent. 

McCaU  Co,  V.  Eagan,  89  App.  DIv.  830,  affirmed. 
(Argued  April  24,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  1, 1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

William  A.  i¥^^wai^  for  appellant. 

William  A,  Parshall  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Beien,    BartletTj 
Haioht,  Vann  and  Werner,  JJ. 
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Ideal  Wbbnoh  Company,  Respondent,  v.  Gaevin  Machine 
Company,  Appellant. 

Ideal  Wrench  Co.  v.  Oarvin  Machine  Co.,  92  App.  Div.  187,  affirmed. 
(Argued  April  25.  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
26,  1904,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  depying  a  motion  for  a  new  trial. 

Henry  ScJhoenherr  and  David  M.  Dean  for  appellant. 

Herbert  (7.  Smyths  Sumner  B,  Stiles  and  Edward  S. 
Bapallo  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Geay,    O'Brien,    Babtlett, 
Haioht,  Vann  and  Weeneb,  J  J. 


V 
John   Wilson,  Appellant,  v.  Dexter  Sulphite  Pulp  and 

Paper  Company,  Respondent. 

Wilson  V.  Dexter  Sulphite  Pulp  cfe  Pa/per  Co.,  86  App.  Div.  629,  affirmed, 
(Argued  April  25,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  16,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Edgar  C,  EmerHon  and  Um^tis  Z.  Hildreth  for  appellant. 

Henry  Purcell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,  Ch.  J.,  Gray,  O'Brien,  Haight  and 
Wernkr,  J  J. 
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Bartlett,  J.  (dissenting).  I  am  of  opinion  that  the  learned 
trial  judge  committed  reversible  error  in  nonsuiting  the  plain- 
tiffy  as  there  was  sufficient  evidence  to  carry  the  case  to  the 
jury  that  the  foreman  or  agent  in  charge  of  the  work 
was  not  a  co-servant,  but  the  alter  ego  of  the  defendant 
corporation. 

This  is  a  negligence  action  in  which  tlie  plaintiff,  a  boy  aged 
about  twenty  years  at  the  time  of  the  accident,  seeks  to  recover 
damages  by  reason  of  falling  througli  an  alleged  unsafe  roof, 
where  he  was  engaged  under  orders  of  the  foreman  in  remov- 
ing the  old  shingles ;  he  fell  a  distance  of  some  twenty-seven 
feet  sustaining  the  injuries  of  which  complaint  is  made. 

The  sharply  litigated  question  is  whether  the  defendant 
corporation,  through  its  representative,  was  chargeable  with 
knowledge  of  the  condition  of  this  roof  that  led  to  the  acci- 
dent. The  defendant  corporation  was  engaged  at  Dexter, 
Jefferson  county,  in  the  business  of  digesting  wood  into  pulp. 
This  business  was  conducted  in  a  very  old  building  that  had 
been  used  prior  to  the  occupancy  of  the  defendant  for  some 
other  purpose.  A  witness  testified  that  he  had  been  familiar 
with  the  property  for  fifty  or  sixty  years,  and  that  the  roof 
had  existed  for  between  forty  and  fifty  years.  It  appears  that 
the  roof  consisted  of  rafters  running  to  a  peak  and  covered 
by  roof  boards  which  in  turn  were  sliingled.  Beneath  thia 
roof  was  a  large  room  in  which  were  placed  a  number  of 
digesters,  so-called,  which  appear  to  have  been  something  Hke 
large  horizontal  boilere  in  which  wood  was  placed.  An  expert 
testified  that  the  method  of  digesting  consisted  in  manufactur- 
ing sulphurous  acid,  which,  in  combination  with  other  chemi- 
cals not  necessary  to  detail,  was  passed  through  pipes  into  the 
digesters,  where  the  wood  in  time  was  reduced  to  pulp; 
thereupon  the  gases,  which  were  under  high  pressure,  were 
blown  out  of  the  digesters,  thus  causing  a  volume  of  heated 
gas  to  fill  the  room.  The  expert  testified  that  "  if  the  gas 
escapes  in  the  air  it  unites  with  the  moisture  and  the  oxygen 
of  the  air  turns  it  into  surphuric  acid  and  that  is^precipitated 
on  articles ;  that  it  had  a  corrosive  effect,  the  same  as  rotting  or 
burning ;  it  had  a  destructive  effect."  The  expert  further  testi- 
fied: "  I  have  observed  the  effect  of  sulphuric  acid  when  brought 
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in  contact  thus  with  mineral  substances,  iron,  for  instance ; 
it  has  the  same  effect,  a  corrosive  effect ;  the  sulphuric  acid 
unites  with  the  iron,  or  with  any  other  metal  that  it  can  com- 
bine with  —  and  it  will  combine  with  almost  everything.  It 
changes  it  into  a  sulphate,  changes  the  iron  into  a  sulphate, 
destroying  the  surface  of  the  iron  as  it  unites  with  it."  It 
appears  that  the  processes  of  the  defendant  had  been  carried 
on  in  this  digester  room  for  at  least  nine  years,  and  possibly 
much  longer. 

The  tendency  of  this  evidence  was  to  establish  the  fact 
that  this  roof  had  been  subjected,  not  only  to ,  the  "  gnaw- 
ing tooth  of  time,"  but  to  the  deteriorating  effect  of  chemicals. 
This  is  one  phase  of  the  case  that  should  have  been  submitted 
to  the  jury.  It  was  also  a  question  for  the  jury  whether  the 
very  long  period  of  time  that  this  roof  had  existed  was  not  of 
itself  sufficient  to  charge  the  defendant  with  knowledge  of  its 
unsafe  condition,  or,  at  least,  to  have  subjected  it  to  a  thorough 
examination  before  sending  men  upon  it  to  remove  the  shin- 
gles. It  appears  that  the  plaintiff  had  labored  but  a  few 
moments  when  from  eight  to  twelve  square  feet  of  the  roof 
gave  way,  precipitating  him  to  the  floor  beneath,  a  distance  of 
some  twenty-seven  feet. 

There  is  still  a  third  and  more  serious  aspect  of  the  evi- 
dence, which  not  only  should  have  been  submitted  to  the  jury, 
but  would  have  sustained  a  directed  verdict  for  the  plaintiff 
had  the  defendant  seen  lit  to  rest  its  case  without  the  intro- 
duction of  evidence.  The  evidence,  as  it  now  stands,  in  my 
opinion,  brings  to  the  knowledge  of  the  defendant  the  fact 
that  the  roof  was  rotten  and  consequently  unsafe.  It  was 
proved  that  the  defendant  was  engaged  not  only  in  demolish- 
ing the  old  roof,  but  in  constructing,  some  five  or  six  feet 
below  it,  a  new  roof,  with  iron  girders  or  rafters.  One  wit- 
ness testified  as  follows  :  **  I  sawed  out  along  the  edge  of  the 
roof  upon  the  eaves,  the  place  for  those  rafters  to  rest,  upon 
the  plate  or  wall ;  1  observed  the  condition  of  the  rafters 
where  I  sawed  along  the  edge  of  this  roof,  somewhat ;  I  saw 
that  they  were  decayed  a  little ;  when  they  pulled  them  out 
of  the  timbers  at  the  bottom  they  were  decayed  some,  where 
they  were  put  together  ;  where  I  cut  the  hole  through  the 
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eide,  the  side  dropped  down  oflE  the  edge  of  the  roof ;  I  cut  it 
through  thei-e  and  on  through  to  the  edge  of  the  roof,  and 
from  there  I  took  the  boards  out ;  and  where  the  timbers  or 
the  rafters  (whatever  you  call  them)  went  into  the  timbers, 
they  were  bad ;  they  were  decayed  or  rotten  at  the  bottom, 
where  they  go  in." 

Another  witness  testified :  "  I  helped  remove  the  roof  on 
the  opposite  side  of  the  building  from  where  John  (the  plain- 
tiflE)  fell ;  the  rafters  on  that  side  were  rotten  and  decayed ; 
some  of  them  when  you  would  take  them  down,  if  you  would 
drop  them  very  heavy,  they  would  break  in  two ;  there  were 
different  lengths  of  rafters  there ;  I  should  say  the  rafters 
were  about  three  feet  apart." 

This  evidence,  uncontradicted,  would  authorize  a  jury  to 
find  that  this  roof  was  unsafe  to  the  knowledge  of  the  defend- 
ant. There  is  also  an  abundance  of  evidence  in  this  record 
which  establishes  the  fact  that  the  refuse  of  boards,  rafters 
and  other  material,  the  result  of  the  tearing  down  of  this 
roof,  were  rotten  and  decayed,  indicating  the  great  age  and 
unsafe  condition  of  the  structure.  The  fact  already  alluded 
to,  that  almost  immediately  after  the  plantiflF,  a  boy  twenty 
yeai-s  of  age,  goes  upon  this  roof,  from  eight  to  .twelve square 
feet  go  down  under  his  weight,  precipitating  him  to  the  floor 
below,  is  confirmatory  of  the  statement  of  several  witnesses 
as  to  the  decayed  condition  of  the  structure. 

The  counsel  for  the  plaintiff  moved  to  go  to  the  jury  on 
eight  separate  questions,  which  certainly  covered  the  material 
aspects  of  the  case.  The  learned  trial  judge  in  dismissing  the 
complaint  said :  "  I  think  that  under  the  evidence  this  morn- 
ing there  is,  perhaps,  sufficient  to  justify  the  jury  in  finding 
that  this  boy  fell  because  the  beams  under  him  were  rotten, 
and  I  should  not  nonsuit  on  the  question  of  assumed  risk  or 
on  the  question  of  contributory  negligence,  l)ut  the  work  that 
they  were  doing,  the  work  the  boy  knew  they  were  doing, 
was  the  taking  down  of  this  roof  ;  he  was  ordered  to  go  there 
by  one  of  the  foremen ;  it  strikes  me  that  order  concerned  a 
detail  of  the  work  and  that  if  the  foreman  was  negligent  in 
ordering  him  to  go  to  an  unsafe  place  it  was  the  negligence 
of  a  co-serv^ant  and  there  can  be  no  recovery  here ;  I  tliink 
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that  on  that  ground  I  mnst  nonsait ;  I  will  make  an  order 
dismissing  the  complaint." 

The  learned  trial  judge  was  evidently  of  opinion  that  this 
•case  ought  to  go  to  the  jury  were  it  not  for  the  fact  that  he 
was  constrained  to  nonsuit  on  a  question  of  law.  I  am  of  the 
opinion  that  the  ordering  of  this  plaintiff  on  the  roof  was  not 
a  detail  of  tlie  work  nor  was  the  foreman  a  co-servant.  A 
man  going  upon  a  sloping  roof  to  labor  undoubtedly  realizes 
that  the  situation  is  more  or  less  dangerous  and  requires  alert- 
ness and  caution  in  order  to  prevent  a  serious  fall,  but  it  is 
neither  an  assumed  risk  nor  a  detail  of  the  work  that  his 
employer  knowingly  sends  him  upon  an  unsafe  structure 
which  is  not  obviously  so  to  a  workman  entering  upon  it. 

The  defendant  in  its  answer  avers  that  on  the  day  in  ques- 
tion the  plaintiff  "  was  directed  by  the  agents  of  the  defend- 
ant to  do  certain  work  on  the  roof  of  a  building,"  etc.  The 
plaintiff  and  his  companion  on  the  roof,  Mcllroy,  both  testi- 
fied that  Mr.  Derouin  ordered  them  upon  the  roof,  and  the 
plaintiff  swore  that  he  was  a  millwright.  It  is  clear  that 
Derouin  was  the  agent  alluded  to  in  defendant's  answer,  and 
was  the  foreman  or  person  in  charge  of  the  work ;  he  was  the 
<iUer  ego  of  the  defendant,  and  his  act  was  its  act  in  sending 
plaintiff  into  the  unsafe  situation  that  resulted  in  his  injury. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Concur ;  Vann,  J. 


Susannah  E.  White,  Appellant,  v.  New  York  Central  anb 
Hudson  River  Eailroad  Company,  Respondent. 

White  V.  JSr.  T,  G.  <fc  H.  R.  R.  R.  Co.,  90  App.  Div.  856,  affirmed. 
(Argued  April  25,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  5, 1904,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
A  new  trial  and  granted  a  new  trial. 
37 
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J.  W,  Shea  for  appellant. 

Henry  Purcell  and  Thomas  Burns  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend 
ant  on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Bartle'it,  Vann  and 
Webneb,  JJ.     Not  sitting  :  Gbay,  J.     Absent :  Haight,  J. 


BosA  Simon,  Respondent,  v.  Supbeme  Council,  American 
Legion  op  Honob,  Appellant. 

8abah  Wabd,  Respondent,  v.  Supbeme  Council,  Amebican 
Legion  of  Honob,  Appellant. 

Bimon  v.  Supreme  Council,  A,  Z.  of  K,  91  App,  Div.  390,  affirmed; 
Ward  V.  Supreme  Council,  A.  L,  of  K,  93  App.  Div.  612,  affirmed. 
(Argued  April  26,  1905;  decided  May  30,  1905.) 

Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  March  9,  1904,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

Henry  A.  Powell  for  appellant. 

George  G,  lieynolds  and  J.  Tracy  Langan  for  respondents. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.   J.,  Gbay,  Babtlbtt,  Vann  and 
"Wbbneb,  J  J.    Not  voting :  O'Bbien  and  Haight,  JJ. 


Hamilton  B.  Tompkins,  Appellant,  v.  Mobton  Tbust  Com- 
pany, Defendant,  Thomas  Hastings,  Respondent,  and 
Caboline  H.  Meekeb  et  al.,  Appellants,  Impleaded  with 
Others. 

TomphiM  V.  Morton  Trust  Co,,  91  App.  Div.  274,  affirmed. 
(Argued  April  26,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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21, 1904,  modifying  and  atfirming  as  modified  a  judgment 
entered  upon  the  report  of  a  referee  in  an  action  to  ascertain 
the  rights  of  the  parties  thereto  in  certain  securities  in  the 
possession  of  the  defendant  Morton  Trust  Company. 

Frederick  IL  Man  and  ThotnaB  J.  Sanson  for  plaintiflF, 
appellant. 

Walter  F.  Taylor  for  Caroline  H.  Meeker,  appellant. 

Felix  Jellenik  for  Henry  Moeller,  appellant. 

Charles  F,  Brown  and  Alfred  Ely  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Gray,  O'Brien,  Bartlett,  Haioht,  Vann  and 
Werner,  JJ.,  and  Cullen,  Ch.  J.,  in  result. 


Charles  Fisher,  Eespondent,  v.  New  York  Dock  Company, 

Appellant. 

Fuher  V.  New  York  Dock  Co.,  91  App.  Div.  526,  aflarmed. 
(Argued  April  27,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  1 1, 1904:,  sustaining  plaintifiPs  exceptions,  ordered  to  be 
heard  in  the  tirst  instance  by  the  Appellate  Division,  and 
granting  a  motion  for  a  new  trial. 

George  Gordon  Battle^  II,  Snowden  Marshall  and  Fred^ 
erick  F.  Fishel  for  appellant. 

J.  Stewart  Boss  and  John  S.  Griffith  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiflE 
on  the  stipulation,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Bartlett  and  Vann, 
J  J.    Not  voting :  Gray,  Haioht  and  Werner,  J  J. 
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LiLLiE  Miner,  Respondent,  v.  The  Delaware,  Lackawanna 
AND  Western  Railroad  Company,  Appellant. 

Mine7'  v.  Delatoare,  L,  dt'W.  H.  R.  Co.,  98  App.  Div.  606,  affirmed. 
(Argued  April  27,  1905;  decided  >Iay  30, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  6,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Williatn  Keman  for  appellant. 

P.  C.  J.  De  An<fdis  and  Z.  D.  Edwards  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haigut,  Vann 
and  Werner,  JJ.    Not  voting:  O'Brien,  J. 


Lillie  Miner,  Respondent,  v.  The  Delaware,  Lackawanna 
AND  Western  Railroad  Company,  Appellant. 

Miner  Y,  Delaware,  L.  <fc   W,  R  B.    Co.,  98  App.  Div.  606,  appeal 
dismissed. 
(Argued  April  V,  1904;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  29,  1904,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  set  aside  a  verdict  in  the  above-entitled 
action. 

William  Keman  for  appellant. 

P.  C.  J.  De  Angelis  and  L,  D.  Edwards  for  respondent. 

Appeal  dismissed,  without  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Vann 
and  Werner,  JJ.     Not  voting :  O'Brien,  J. 
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Julia   Fitzgerald,  Respondent,  v.   City  of  Watertown, 

Appellant. 

Fitzgerald  v.  City  of  Watertown,  93  App  Div.  604,  affirmed. 
(Argued  Apiil  27,  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  15,  1904,  aiUrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

F.  B.  Pitcher  and  John  B.  Muzzy  for  appellant. 

Thomas  Burns  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    O'Brien,   Bartlett,   Vann   and   Werner,   JJ. 
Dissenting:  Cullen,  Ch.  J.,  Gray  and  Haight,  JJ. 


Frank    MoClellan,   Respondent,  v.   Mary  Grant  et  al., 

Appellants. 

MeCleUan  v.  OrajU,  83  App.  Div.  599,  affirmed. 
(Argued  April  28.  1905;  decided  May  30,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department ,  entered 
May  15,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 

P.  t.  King  for  appellants. 

Oeorge  H.  Frost  and  TT.  J,  Hutchinson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Bbookltn 
Rapid  Transit  Company,  Appellant,  v.  Kathan  L.  Miller, 
as  Comptroller  of  the  State  of  New  York,  Respondent. 

People  ex  rel.  Brooldyn  R  T.  Co.  v.  Miller,  85  App.  DiT.  178,  affirmed. 
(Argued  April  28.  1905;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
August  5,  1903,  which  confirmed  the  proceedings  of  the 
defendant  in  assessing  a  franchise  tax  upon  the  relator  for  the 
year  ending  October  31,  1901. 

Charles  A.  Collin  for  appellant. 

Julius  M,  Mayer ^  Attorney-General  {Horace  Mc Chair e  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


John    Kennealt,  Respondent,  v.  Westchester    Electric 
Railway  Company,  Appellant. 

J^nfuaLy  y.  Wetidhe^Ur  Electric  R,  Co,,  86  App.  Div.  298,  affirmed. 
(Argued  Maj  1,  1905;  decided  Maj  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  8,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charlsp  K  Brown^  Bayard  II,  AmeSy  F.  A.  Oaynor  and 
Henry  A,  Bobinson  for  appellant. 

MicluieL  J,  Tiemey  and  John  J,  Crennan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 
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Diamond  Soda  Wateb  Manufaoturing  Company,  Respond- 
ent, V.  J.  N.  Hegeman  and  Company,  Appellant. 

Diamond  Soda  Water  Mfg.  Co.  v.  Hegeman  <fe  Cb.,  87  App.  Div.  631, 
affirmed. 
(Submitted  May  1,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  27, 1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

OUbert  Ray  Hawes  and  John  E.  Judge  for  appellant. 

Emcmud  Jacobus  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,'  Vann  and  Werner,  J  J. 


Henry  0.  Birch,  Eespondent,  -v.  Mutual  EESERvr  Life 
Insurance  Company,  Appellant. 

Birck  V.  Muiual  Beserve  Life  Ins,  Co.,  91  App.  Div.  884,  affirmed. 
(Argued  May  1,  1905;  decided  May  80,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  14,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Frank  7?.  Lawrence^  George  BumJiam^  Jr,^  and  Gordon 
T,  Hughes  for  appellant. 

Gilbert  E.  Roe  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  Wood/ward 
V.  Same  Defendant  (178  N.  Y.  485). 

Concur :  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann 
and  Werner,  JJ.    Dissenting :  O'Brien,  J. 
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John  H.  Story,  Respondent,  v.  Edwahd  Riohardson^ 
Appellant. 

Storjf  V.  Biehardttm,  91  App.  Div.  381.  affirmed. 
(Argued  May  1,  1005;  decided  May  SO,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  12,  1904,  affirming  a  judgment  of  the  Queens  County 
Court  in  favor  of  plaintiflE  entered  upon  a  verdict  directed  by 
the  court. 

JEugene  V.  Daly  for  appellant. 

Howa/rd  A,  Sperry  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Babtlett^ 
Haight,  Vann  and  Werner,  JJ. 


Charles  L.  Rathborne,  Appellant,  v.  Edward  Hatch  et  al.^ 
Respondents. 

Bathbome  v.  Hatch,  90  App.  Div.  161,  affirmed. 
(Argued  May  2,  1905;  decided  May  SO,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 15,  1904,  affirming  a  a  judgment  in  favor  of  defendant* 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Tenn. 

Charles  N.  Morgan  and  George  E.  Morgan  for  appellant. 

Edward  W.  8,  Johnston^  Henry  Tompkins  and  Oeorge 
Tompkins  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlbtt^ 
Haight,  Vann  and  Werner,  JJ. 
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Robert  Kopp,  Appellant,  v.  George  W.  White,  as  Grand 
Treasurer  of  the  Grand  Lodge  of  Free  and  Accepted 
Masons  of  the  State  of  New  York,  Respondent. 

Kopp  V.  White,  81  App.  Div.  635,  affirmed. 
(Argued  May  2,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
24,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Bobert  Kopp^  appellant,  in  person. 

Elbert  GrandaU  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  JJ. 


Nellie  E.   Peok,  Respondent,  v.   The  Washington  Life 
Insurance  Company,  Appellant. 

Peck  V.  WMhington  Life  Ins.  Co.,  91  App.  Div.  597,  afiarmed. 
(Submitted  May  8,  1905;  decided  May  80,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  23, 1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  the  jury- 
having  been  discharged. 

J)<wid  Thomson  for  appellant. 

Robert  B,  Honeymcm  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,    Gray,    O'Brien,    Babtlett^ 
Haight,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  ok  New  York,  Respondent,  v. 
James  L.  Stewabt,  Appellant. 

People  V.  Stewart,  ^  App.  Div.  622,  affirmed. 
(Argued  May  5.  1905;  decided  May  80,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  raade  Novem- 
ber 11,  1904,  wliich  affirmed  a  judgment  of  the  Court  of 
General  Sessions  in  the  county  of  New  York,  rendered  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  keeping  a 
poolroom. 

Henry  W.  Unger  and  Abraham  Levy  for  appellant. 

William  Travera  Jerome^  District  Attorney  {Howard  S, 
Gans  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,   O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 
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AOOOBD  AND  SATIBFACnON. 

When  part  payment  of  promissory  note  by  indorsers  does  not  discharge 
their  liability. 

See  Bills,  Notes  and  Checks,  1-4. 

ACCOUNTING. 

When  equity  has  jurisdiction  to  determine  ownership  of  personal  prop- 
erty in  an  action  for  an  accounting. 
See  Equity,  2. 

ANIMALS. 

Liability  of  railroad  company  for  damages  to  domestic  animals. 
See  Railroads,  5. 

APPEAL. 

1.  Injunction—  Discretionary  Power  of  Supreme  Court.  While  recog- 
nizing to  its  fullest  extent  the  discretion  vested  in  the  Supreme  Court 
in  Issuing  or  refusing  an  injunction,  the  power  is  not  absolutely  unlim- 
ited, as  it  frequently  happens  that  facts  are  proved  which  raise  ques- 
tions of  law  reviewable  by  the  Court  of  Appeals.  Penrhyn  Slate  Co.  v. 
QranvtUe  El,  L.  cfc  P.  Co.  80 

2  Beeiew  of  Judgment  Befusing  Injunction  —  Ordei'  of  Appellate  DiviHon 
Reversing  upon  the  Law  and  the  Facts.  Upon  an  appeal  from  an  order  of 
the  Appellate  Division  reversing  a  judgment  dismissing  the  complaint 
upon  the  merits  in  an  action  b^  a  riparian  owner  for  a  permanent  injunc- 
tion restraining  the  alleged  diversion  of  a  stream,  the  Court  of  Appeals 
has  power  to  review  the  action  of  the  trial  court,  where  the  facts  proved 
raise  reviewable  questions  of  law;  and  it  is  not  precluded  therefrom  by  a 
statement  in  the  order  that  the  reversal  was  upon  the  law  and  the  facts, 
where  an  examination  of  the  record  shows  that  there  are  no  disputed 
facta  and  no  conflicting  inferences  to  be  drawn  therefrom.  Id, 

8.  When  Appellate  Court  Has  Power  to  Award  Final  Judgment,  To 
justify  an  appellate  court  in  awarding  final  judgment  it  must  appear  that 
the  facts  upon  which  the  right  of  recovery  rests  are  undisputed  and 
cannot  be  varied  upon  another  trial,  or  that  the^'  are  established  by  official 
records,  or  that  they  have  been  specifically  found  by  the  jury  or  trial 
court.    Dixon  v.  James.  129 

4.  Erroneous  Modification  ofjudqment  by  Appellate  Division.  Where  in 
an  action  brought  against  the  former  directors  and  officers  of  a  corpora- 
tion, dissolved  for  insolvcncv,  to  indemnify  the  plaintiff  for  money 
invested  by  him  in  the  stock  of  the  corporation,  the  plaintiff  claiming  that 
the  investment  was  induced  by  false  and  fraudulent  representations 
of  the  defendants,  the  trial  court  decided  in  favor  of  all  of  the  defend- 
ants except  the  manager  of  the  company,  whom  it  found  guilty  of  fraud 
as  charged  in  the  complaint,  but  found  that  the  plain tifif  suffered  nominal 
damages  onl^r,  whereupon  judgment  was  entered  affainst  the  manager  for 
six  cents  without  costs  and  in  favor  of  the  other  defendants  with  costs, 
and  the  plaintiff  appealed  therefrom,  the  Appellate  Division  has  no  power 
to  modify  such  judgment  so  as  to  direct  that  the  plaintiff  should  recover 
from  the  manager  the  amount  invested  with  interest  thereon;  on  the  facts 
found  by  the  trial  court  the  plaintiff  was  not  entitled  to  the  judgment 
awarded  by  the  Appellate  Division,  since  that  court  found  that  the  pliUn- 
tiff  was  entitled  to  nominal  damages  only,  and  "  fraud  without  resulting 
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in  pecuniary  damages  is  not  a  ground  for  the  exercise  of  remedial  jurisdic- 
tion in  equity."  Id, 

5.  Unanimous  Affirmance.  A  judgment  founded  wlioUy  upon  imma- 
terial evidence,  every  part  of  wiiich  was  duly  objected  to  and  the  objec- 
tion fortified  by  an  exception,  is  not  protected  by  a  unanimous  affirmance, 
80  as  to  preclude  the  Court  of  Appeals  from  considering  the  questions 
raised  by  the  exceptions.     Woods  Motor  Vehicle  Co,  v.  Brady,  145 

6.  Order  of  Appellate  Division  Eeversing  Judgment  upon  tfte  Law  and 
the  Facts,  and  Order  Denying  New  Trial  Not  Hevietoable  by  Court  of 
Appeals,  An  order  of  the  Appellate  Division,  reversing  upon  the  law  and 
facts  a  judgment  entered  upon  the  verdict  of  a  jury  and  an  order  deny- 
ing a  motion  for  a  new  trial,  and  awarding  a  new  trial,  is  not  reviewable 
by  the  Court  of  Appeals,  under  the  provisions  of  the  Constitution  and 
the  Code,  and  does  not  become  appealable  because  the  Appellate  Division 
saw  fit  to  base  its  reversal  also  upon  errors  of  law;  in  no  case  tried  before 
a  jury  in  which  a  motion  for  a  new  trial  has  been  made  on  the  ground 
that  the  verdict  is  against  the  evidence  can  the  Court  of  Appeals  enter- 
tain an  appeal  from  an  order  of  reversal  unless  it  affirmatively  appears 
that  the  Appcllat-e  Division  has  affirmed  the  facts.  AUen  v.  Com 
Exchange  Bank,  278 

7.  Order  of  Appellate  Division  AMrming  Order  of  a  County  Court  Deny* 
ing  a  Motion  to  Strike  from  Its  Minutes  a  Presentment  of  a  Grand  Jury 
Censuring  Public  Officers  —  Not  Remewable  in  the  Court  of  Appeals,  The 
Court  of  Appeals  has  no  power  to  review  an  order  of  the  Appellate  Divi- 
sion affirming  an  order  of  a  County  Court  denying  a  motion  made  by  a 
board  of  supervisors  to  have  the  County  Court  set  aside  a  presentment  of 
a  grand  jury  censuring  them  for  their  alleged  neglect  in  keeping  proper 
records  of  the  minutes  of  their  proceedings;  since  the  motion  was  not 
made  in  an  action,  either  civil  or  criminal,  and  is  not  a  motion  in  a  civil 
or -criminal  proceeding  authorized  by  any  statute,  but  is,  in  effect,  an 
application  to  the  County  Court  that  it  should  exercise  its  control  over 
its  records  by  striking  therefrom  a  paper  alleged  to  be  scandalous;  and 
there  being  no  inherent  right  of  appeal  and  none  allowed  by  statute  from 
the  order  of  the  Appellate  Division,  the  appeal  therefrom  must  be 
dismissed.    Matter  of  Jones,  389 

8.  Crimes  —  Assumption  Titat  Order  Overruling  Demurrer  to  Indictment 
Was  Entered  in  the  Minutes^  Code  Cr.  Pro.  §  326.  Although  the  minutes 
upon  the  trial  of  an  indictment  for  a  felony  do  not  contain  an  order  over- 
ruling a  demurrer  thereto,  as  required  by  section  326  of  the  Code  of  Crim- 
inal Procedure,  and  do  not  show  a  compliance  in  other  respects  with  tho 
statute,  yet  where  all  of  its  requirements  appear  in  the  judgment  roll  it 
will  be  assumed  that  they  were  taken  from  the  minutes  as  kept  by  the 
clerk  and,  therefore,  that  the  statute  was  complied  with  as  to  the  enter- 
ing of  the  order  made  upon  the  hearing  of  the  demurrer.  People  v. 
Canepi.  3d8 

9.  All  Intermediate  Orders  Beviewable  in  Criminal  Ca9e»,  Upon  an 
appeal  from  the  judgment  of  conviction  all  of  the  rnlinn  of  the  court 
upon  intermediate  orders  or  proceedings  forming  a  part  oi  the  judgment 
roll  are  reviewable  by  the  Appellate  Division,  including  the  order  in 
question,  and  the  determinations  of  the  latter  court  are  reviewable  by  the 
Court  of  Appeals.  Id. 

10.  When  Determination  of  Appellate  Division  Affirming  Judgment  of 
Chntictton  May  Be  Remewed  by  Court  of  Appeals,  Although  jfotiee  ^  Appeal 
Erroneously  Dtsig nates  the  Judgment  as  an  Order  —  What  Is  Brought  up 
for  Eetfiew.  Where  the  judgment  of  conviction  in  such  case  was  affirmed 
by  the  Appellate  Division  by  a  paper  which,  although  named  an  order.  Is 
in  form  a  judgment  unanimously  affirming  the  judgment  of  conviction. 
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and  the  notice  of  appeal  therefrom  to  the  Court  of  Appeals  refers  to  it  as 
an  order,  but  the  judgment  is  sufficiently  identified  from  the  date  and 
reference  made  thereto  in  the  notice  of  appeal,  such  defect  may  be  treated 
as  a  clerical  error  not  affecting  its  validity  as  an  appeal  from  the  judg- 
ment, and,  therefore,  the  question  whether  the  demurrer  to  the  indict- 
ment was  improperly  overruled  is  brought  up  for  review  in  the  Court  of 
Appeals.  Id. 

Sufficiency  of  evidence  —  order  of  Appellate  Division  directing  rail- 
road commissioners  to  issue  certificate  of  public  convenience  —  practice 
to  be  observed  in  bringing  up  proceedings  for  review  bv  Appellate 
Division  —  order  of  Appellate  Division  a  finalorder  in  a  special  proceeding 
and  reviewable  by  Court  of  Appeals. 
See  Railkoads,  1-8. 

APPELLATE  DIVISION. 

Order  of  reversal  stated  to  be  upon  the  law  and  the  facts,  when  does 
not  preclude  Court  of  Appeals  from  reviewing  action  of  trial  court. 
See  Appeal,  2. 

When  has  power  to  award  final  judgment  —  erroneous  modification  of 
judgment  by. 

See  Appeal,  3,  4. 

Unanimous  affirmance  by,  when  does  not  preclude  Court  of  Appeals 
from  consider! ug  questions  raised  by  exceptions. 
See  Appeal,  5. 

Order  of,  reversing  judgment  \ipon  the  law  and  the  facts  and  an  order 
denying  a  motion  for  a  new  trial  is  not  reviewable  by  Court  of  Appeals. 
See  Appeal,  C. 

Order  of.  afflrmin^r  order  of  a  County  Court  which  denied  a  motion 
to  B  rike  from  its  minutes  a  presentment  of  a  grand  jury  censuring  public 
officers,  not  reviewable  in  the  Court  of  Appeals. 

See  Appeal,  7. 

All    intermediate   orders   reviewable   by.    iu    criminal    cases  —  when 
determination  of,  affirming  judgment  of  conviction  may  be  reviewed  by 
Court  of  Appeals,  although  notice  of  appeal  erroneously  designates  the 
judgment  as  an  order. 
See  Appeal,  9.  10. 

Order  of,  directing  railroad  commissioners  to  issue  certificates  of  public 
convenience  —  practice  to  be  observed  in  bringing  up  proceedings  for 
review. 

See  Railroads,  2. 

ASSESSMENT. 

1.  StveeU—  Yoakers  {City  of )  ^  Action  of  Common  Council  in  Fixing 
District  of  Assessment  for  Opening  New  Street  and  in  Fixing  District 
of  Assessment  for  Grading  and  Curbing  Such  Street  —  When  Latter 
Assessment  Is  ^ot  Erroneous  Because  Not  Co-extensive  with  Firat  District. 
Where  the  common  council  of  a  city,  in  an  ordinance  opening  a  new  street 
in  accordance  with  the  provisions  of  the  charter,  fixed  a  district  of  assess- 
ment on  which  the  cost  of  opening  was  to  be  laid,  and  in  a  subsequent 
and  independent  proceeding  in  which,  with  a  differently  constituted 
board,  it  directed  the  grading  and  curbing  of  the  street  and  fixed  a  district 
of  assessment  for  thnt  work,  which  omitted  two  tracts  of  land  included  in 
the  first,  such  omission  does  not  constitute  bad  faith  and  avoid  the  second 
assessment;  since  the  action  of  the  common  council  which  defined  the 
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second  district  could  not  be  concluded  by  the  action  of  its  predecessor 
which  defined  the  limits  of  the  first,  and  the  discrepancy  in  area  between 
the  two  assessment  districts  no  more  proves  that  the  second  district  was 
too  limited  than  that  the  first  was  too  extensive.  Harriman  v.  City  of 
Tankers,  Zi 

2.  Same —  Wlien  AsseSHtnent  foi'  Curbing  New  Street  h  Invalid  Because 
Land  Aeseesed  Does  Not  Front  On  Such  Street  —  Charter  of  City  of  Yonkers 
(L,  1895,  Ch.  685.  Ttt.  7,  §  19).  Where  it  appears  in  an  action  to  set 
aside,  as  a  cloud  upon  plaintiff's  title,  an  assessment  for  the  construction 
of  a  street  in  a  city,  that  eighty-five  per  cent  of  such  assessment  was  for 
ffradin^^and  curbmg  a  new  street,  and  that  no  part  of  the  land  assessed 
frontedon  that  street,  and  it  is  provided  by  the  charter  of  the  city  (Revised 
charter  of  the  city  of  Youkers,  L.  1895,  ch.  635,  tit.  7,  §  19)  that  the 
expense  of  setting  curbs  shall  be  assessed  only  upon  lots  of  land  that 
front  on  the  street  in  proportion  to  their  frontage,  the  assessment  is 
invalid  and  illegal  to  that  extent,  and  it  is  immaterial  that  such  irregu- 
larity is  not  stated  in  the  complaint  where  evidence  of  the  facts  show, 
ing  such  invalidity  was  admitted  upon  the  trial  without  objection,  and 
the  point  was  taken  in  consideration  by  the  trial  court.  Id, 

Notice  of  increase  of  assessed  valuation  of  property  in  New  York  city. 
See  Constitutional  Law,  2. 

ASSOCIATIONS. 

1.  Mutual  Ben^  Association  —  Ultra  Vires  Waiver  of  Rule  as  to 
Beneficiaries,  A  certificate  issued  by  a  mutual  benefit  association,  desig- 
nating as  the  beneficiary  one  who  was  neither  a  relative  of  nor  a  depend- 
ent upon  the  insured,  with  **  whom  he  lives  and  upon  whom  he  depends, 
or  such  other  persons  as  the  niles  and  regulations  of  said  associa- 
tion shall  determine,"  entitles  the  beneficiary  named,  ui)on  the  death 
of  the  insured,  to  the  sum  designated  therein,  notwithstanding  the  provi- 
sions of  a  by-law  of  the  association  restricting  the  designation  of  bene- 
ficiaries to  relatives  and  dependents  only,  where  it  appears  that  the  -act 
under  which  it  was  incorporated  (L.  1879,  ch.  496,  §  7)  authorized  others 
to  be  named  as  beneficiaries,  and  that  the  association,  with  knowledge  that 
the  beneficiary  designated  was  not  within  the  class  embraced  in  the 
by-law,  accepted  the  membei*  and  thereafter  received  his  dues  and  assess- 
ments, and,  therefore,  must  be  deemed  to  have  waived  any  defense  of 
ultra  vires  founded  upon  such  by-law.     Coulson  v.  Flynn,  62 

2.  Objeetion  of  Ultra  Vires  Atailable  to  Association  Only.  Assum- 
ing, however,  that  the  issuing  of  such  certificate  was  uitra  vires,  the 
question  can  be  raised  by  the  association  only,  and.  therefore,  in  an 
action  against  it  brought  by  the  brother  and  sisters  of  decedent  to  recover 
the  amount  named  therein,  in  which  the  beneficiary  named  was  inter- 
pleaded, the  association  pacing  the  money  into  court  and  not  defending, 
the  1  laintiffs  cannot  raise  it,  inasmuch  as  they  have  no  certificate  at  afi, 
and  have  no  contract  basis  for  any  claim  whatever.  Id, 

ATTOBNEY  AND  CLIENT. 

UnautfunHzed  Sett.ement  of  Claim  for  Less  Than  Its  FheeValue  by  Attor- 
ney  —  Measui  e  of  Damag'  s.  In  an  action  against  an  attorney  for  a  willful 
violation  of  duty  in  settling  a  claim  against  an  estate  for  less  than  its  face 
value  without  authority,  tfie  plaintiff  must  establish  that  the  settlement 
was  unauthorized,  the  validity  of  the  claim,  and  that  it  was  worth  more 
than  the  amount  collected  thereon.  An  instruction  to  the  jury,  there- 
fore, that  "  when  negligence  has  been  proved,  if  you  find  there  was  any, 
in  consequence  of  which  a  client  has  lost  his  case,  it  is  not  incumbent 
upon  the  client  to  show  that  but  for  the  negligence,  he  would  have  suc- 
ceeded in  that  action,"  is  erroneous  in  that  it  submitted  the  case  upon  a 
wrong  theory  and  authorized  the  adoption  of  a  wrong  measure  of  dam- 
ages.    Vooth  V.  McEftehen,  28 
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BAGGAGE. 

Liability  of  railroad  company  for  loss  of  baggage  delivered  to  and  lost 
on  coQQectlDg  line. 

See  Carriers,  1,  2. 

BENEFIT  ASSOCIATION&  • 

Ultra  vires  waiver  of  rule  as  to  beneficiaries  —  objection  available  to 
association  only. 

See  Associations,  1,  2. 

BILLS,  NOTES  AND  CHECKS. 

1.  Promiuory  Note  —  Payment  —  Accord  and  Saiitfaetion  —  When 
Part  Payment  by  Indorsers  Does  Not  Discharge  Their  Liability,  Where 
the  indorsers  of  a  promissory  note,  at  the  demand  of  the  payee,  pay, 
in  two  separate  payments,  the  balance  remaining  due  upon  the  note, 
after  the  payee  had  credited  and  indorsed  thereon  the  amount  recovered, 
under  a  judgment  against  the  maker,  in  a  creditor's  action  to  set  aside 
other  judgments  against  the  maker,  and  the  payee  delivered  the  note, 
uncanceled  and  with  the  payments  indorsed  thereon,  to  the  indorsers,  such 
payments  being  made  by  the  indorsers  and  the  note  being  delivered  to 
them,  while  an  appeal  was  pending  in  the  creditor's  action,  and  thereafter 
and  as  the  result  of  such  appeal  the  payee  was  obliged  to  refund  the 
amount  received  in  the  creditor's  action,  the  payments  by  the  indorsers, 
although  made  with  the  intent  and  purpose  of  discharging  the  debt,  being 
made  with  full  knowledge  of  all  the  facts  by  the  indorsers,  and  there 
beinff  no  fraud  or  mistake,  do  not  constitute  a  payment,  or  accord  and 
satisfaction,  of  the  note,  and  the  payee  can  maintain  an  action  against 
them  for  the  amount  remaining  due  thereon.  Jejferson  Co,  Nat.  Bank  v. 
Dewey,  98 

2 .  When  Action  Not  Barred  by  Statute  of  Limitations.  Where  such 
payments,  being  merely  partial  payments  in  the  ordinary  sense  and 
operating  only  to  extinguish  the  note  pro  taato,  were  made  within  six 
years  after  the  note  became  due,  and  the  action  for  the  balance  due  on  the 
note  was  commenced  within  six  years  after  such  payments,  the  action 
is  not  barred  by  the  Statute  of  Limitations.  Id. 

8.  When  Indorsers  Not  Discharged  under  Negotiable  Instruments  Lno 
(L,  1897,  Ch,  612J.  The  indorsers  are  not  discharged  from  liability  upon 
the  note  in  question  under  the  Negotiable  Instruments  Law  (L.  1897.  ch. 
612),  where  the  case  is  within  none  of  the  provisions  thereof  relating  to 
the  discharge  of  negotiable  instruments,  and  even  if  it  were,  where  the 
statute  was  not  enacted  until  several  years  after  the  contract  was  made 
and  the  liability  incurred.  Id, 

4.  Efect  of  Finding  by  Court,  Where  it  is  found  upon  the  trial  of 
the  action,  brought  against  the  indorsers  for  the  amount  remaining  due 
upon  the  note  in  question,  that  there  was  no  contract  between  the 
indorsers  and  the  payee  of  the  note  indemnifying  the  latt«r  ag^^inst  costs 
in  the  creditor's  action,  brought  by  the  latter  against  the  maker  of  the  note 
and  his  judgment  creditors,  and  there  is  no  evidence  sufficient  to  estab' 
lish  such  a  contract,  the  payee  cannot  recover  the  costs  resulting  from  the 
reversal,  on  appeal,  of  the  payee's  judgment  in  the  creditor's  action.    Id. 

6.  Consideration — When  Note  Given  to  Secure  Peace  Between  Newly* 
married  C*uple  Unenforceable  forWant  of  Consideration,  A  written  prom- 
ise by  a  stranger  in  the  form  of  a  note  given  to  a  husband  in  order  that 
he  might  deliver  the  same  to  his  wife,  to  whom  it  was  made  payable,  in 
order  to  secure  peace  between  a  newly -married  couple,  is  without  con- 
sideration, and  the  wife  cannot  recover  the  amount  of  the  note  from  the 
maker  thereof;  and  neither  the  possession  of  the  note  by  the  plaintiff,  nor 
the  use  therein  of  the  words  ''value  received"  creates  any  question  of 
fact  for  the  jury  in  the  trial  of  an  action  brought  upon  the  note.  Kramer 
V.  Kramej\  477 
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Wager  Coniraets,  A  broker  caonot  recover  from  a  customer  moneyt 
alleged  to  have  been  lost  iu  stock  traosactioiis  in  the  absence  of  proof  of 
actual  sales  or  purchases  of  slock  for  his  account;  and  the  fact  that  he 
offers  no  such  proof  and  admits  that  the  intention  was  that  wlien  such 
transa^ions  were  closed  the  amount  lost  or  won  was  to  be  decided  by  the 
fluctuations  of  the  market,  renders  them  mere  wager  contracts  upon  which 
a  recovery  cannot  be  sustained.    Hurd  v.  laylor,  28t 

CABBIEBa. 

1.  Liatrility  of  Railroad  Company  for  Lonn  of  Baggagfe  DHitertd 
to  and  Lo»t  on  Connecting  Line.  The  liability  of  a  railroad  com- 
pany arising  from  an  agreement  to  furnish  to  a  passeuffer  through 
transportation  to  a  point  beyond  its  own  Hue,  for  a  lo^s  of  his 
bagfirage  delivered  to  a  connecting  line  in  good  onier  but  lost  thereon,  is 
not  limited  by  conditions  printed  in  fine  type  on  a  ticket  with  coupons 
attached,  providing,  among  other  things,  that  in  checking  baggage 
beyond  its  line  the  company  acts  as  agent  (^nly  and  restricting  its  own 
baggage  liability  to  wearing  apparel  of  a  specified  value,  unless  the  pas- 
senger has  knowledge  of  such  conditions  and  expressly  agrees  to  them, 
or  the  circumstances  are  such  that  he  is  chargeable  with  notice  thereof 
and  must  be  deemed  to  have  assented  thereto.  Hutchins  v.  Penn,  R.  R. 
Co,  186 

2.  Same.  Where,  therefore,  in  response  to  a  request  for  such  through 
transportation,  the  company's  ticket  agent  delivers  sucli  a  ticket  to  tne 
passenger  without  notifying  him  of  the  conditions  and  requesting  his 
subscription  thereto,  and  the  latter  neither  reads  nor  knows  of  uxeai, 
and  it  does  not  appear  that  he  was  accustomed  to  traveling  or  that  he 
knew  about  the  nature  of  coupon  tickets  or  what  roads  belonged  to  the 
company's  system,  a  contract  f(«r  through  transportation  from  the  point 
of  departure  to  the  place  of  destination  is  established,  with  its  attendant 
liability,  which  cannot  ^  limited  b^  conditions  of  which  the  passeneer 
cannot  be  hekl  chargeable  with  notice  and  to  which,  therefore,  he  did 
not  assent.  Id, 

CEBTIOBABL 

Tax  —  Certiorari  to  Renew  Special  Franchise  Aeeeeement  by  State  Board 
of  Assessors — Local  Assessors  Criticized  in  Petition  Hut  Entitled  to  Inter- 
vene.  The  Supreme  Court  has  no  power  to  amend  an  order  granting 
a  writ  of  certiorari  under  the  Tax  Law  (L.  1896.  ch.  908,  §  260;  L.  189^ 
ch.  712,  §  45)  to  review  an  assessment  of  a  special  franchise  by  the  state 
board  of  tax  commissioners,  so  as  to  direct  that  it  shall  run  to  the  local 
assessors  upon  their  application,  as  w^cll  as  to  the  state  board,  after  the 
filing  of  the  return  by  the  state  board  and  the  trial  of  the  issue,  but 
before  final  decision  thereon.  The  fact  tiiat  the  petition  for  the  writ 
contained  statements  alleged  to  reflect  unfavorably  upon  the  oflScial 
action  of  the  local  assessors  does  not  entitle  them  to  intervene  in  the 
litigation,  nor  does  the  use  of  the  words  in  section  45.  "unless  other- 
wise directed  by  the  court  or  judge  granting  the  writ,"  justify  the  court  in 
making  them  parties,  since  they  apply  only  to  parties  legally  interested 
in  the  proceeding,  not  to  those  whose  onl^  interest  is  sentimental  and 
whose  sole  purpose  in  making  the  application  is  to  protect  their  oflScial 
reputations  or  to  repel  any  reflection  incidentally  cast  upon  them  in  a  liti- 
gation between  other  parties  upon  other  questions.  People  ex  rel.  Roches- 
ter Ttl.  Co,  V.  Priest.  300 

Proceedings  thereunder,  in  the  nature  of  a  new  trial. 
See  Tax,  2. 

CHABOE. 

Trial  for  murder  —  when  extracts  from  opinion  of  Court  of  Appeals  are 
properly  read  and  incorporated  in  charge. 
See  Crimes,  8. 
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OITIJBS. 

Assessments  for  opening,  grading  and  curbing  new  street. 
See  AsBBssuBMT,  I,  2. 

Conderonation  of  land  for  municipal  purposes  — when  property  owner 
who  has  accepted  award  and  conveyed  the  premises  may  thereafter  recover 
the  costs  of  the  proceeding. 
See  Rochester  (Citt  op). 

OIVXL  SB&VXOE. 

Mandamus  tocomnel  reinstatement  of  discharged  employee  by  commis- 
sioner of  water  supply  of  city  of  New  York. 

See  Mandahos. 

OLA.IUB. 

Claim  of  county  against  state  for  moneys  lost  by  exemptions  from  taxa- 
tion—  when  barred. 

See  Limitation  of  Actions. 

OODE  OF  CIVIL  PBOOBBUBS. 

1.  §  190  —  FintU  Order.  An  order  of  the  Appellate  Division  directii  g 
the  state  board  of  railroad  commissioners  to  issue  a  certificate  of  public 
convenierce  is  a  final  order  in  a  special  proceeding,  and,  iu  the  absence 
of  any  provision  In  the  Railroad  Law  giving  the  right  to  appeal  to  the 
Court  of  Appeals,  is  appealable  under  section  190  of  the  Code  of  Civil  Pro- 
cedure so  far  as  questions  of  law  are  concerned.    Matter  of  Wood.  98 

2  g§  446,  448 —  When  Mortgagee  a  Neceeeary  Party  to  Action  upon  Fire 
Insurance  Policy.  A  mortgagee,  to  whom  by  a  policy  of  Are  insurance 
the  loss  is  payable  to  the  extent  of  his  interest,  is  a  necessary  party  to 
an  action  brought  by  the  mortgagor  to  recover  upon  the  policy,  and  if  he 
refuses  to  join  as  plaintiff  he  may,  under  sections  446  and  448  of  the  Code 
of  Civil  F1x)cedure,  be  made  a  party  defendant.  Lewie  v.  Guardian  Fire 
db  Life  Aesur.  Co,  893 

8.  g  1022  —  WJmt  Conetitutes  SJiori  Decision  under  the  Code  and  Die- 
tinguiehee  It  from  Long  Fn^m  of  Decision,  Where  a  decision  made  by  a 
trial  court  fails  to  comply  with  the  requisites  of  the  long  form  of  decision 
prescribed  by  section  1022  of  the  Code  of  Civil  Procedure  (L.  1876,  ch.  448, 
1 10:^)  in  that  it  does  not  state  separately  the  facts  found  and  the  con- 
clusions of  law,  there  beii:g  no  facts  sepamtely  stated,  numbered  and 
designated  and  no  separation  or  numbering  of  facts  or  law,  except  as  may 
be  spelled  out  from  distinct  paragraphs  of  the  decision  and  the  only  con- 
clusion suited  therein  is  involved  in  the  direction  for  the  dismissal  of  the 
complaint,  such  decision  must  be  held  to  be  in  the  short  form  permitted  nnd 
introduced  by  the  amendment  to  section  1022  enacted  iu  1894  (L.  1894, 
ch.  688,  ^  8).    Jefferson  Co,  Nat,  Bank  v.  Dewey,  98 

4.  S§  1544,  IWi-^  Partition  —  Infancy  or  Defendant  Does  Not  Entitle 
Him  to  Btference  of  Issues  of  Fact  Against  Objection  of  a  Party.  Issues  of 
fact  Joined  in  an  action  of  partition  are  triable  by  jury  as  a  matter  of 
right  (Code  Civ.  Pro.  §  1544)  whether  an  infant  is  a  party  or  not.  Section 
1545,  providing  that  where  a  partv  has  made  default  in  appearing  or 
pleading,  * '  or  where  a  party  is  an  infant  the  court  must  ascertain  *  ♦  ♦ 
bv  a  reference  or  otherwise,"  refers  only  to  defaults,  including  the  case 
01  an  infant  defendant  who  has  served  a  formal  answer  which  raises  no 
issue,  which  is  a  practical  default,  and  gives  him  no  right  to  insist 
UDon  a  reference  against  the  objection  of  one  of  the  parties  who  is  an 
aault.     Fairweather  v.  Burling,  117 

5.  §8  8'i57-8884  —  i^/i<?«^tfr  {City  of )-- Condemnation  of  Land  f(/r 
Municipal  Purnosen —  When  Property  Owner  WJio  Has  Accepted  Award 
and  Chnveyed  the  Premises  May  Thereafter  Eeeater  ifie  Costs  of  Vie  Pro- 
ceeding.   The  statute  entitled,  "An  act  for  the  government  of  cities 

8S 
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of  the  second  class"  (L.  1898.  ch.  182.  §  149.  as  amd.  by  L.  1890.  ch.  681. 
§  16),  provides  that  whenever  any  real  estate  shall  be  required  for  any 
municipal  purpose  it  may  be  acquired  *'  by  condemnation  proceedings 
conducted  under  the  laws  prescribing  the  method  of  procedure  of  acquir- 
ing title  to  real  estate  bv  the  right  of  eminent  domain  in  force  in  the 
several  cities  respectively  at  the  time  of  the  taking  effect  of  this  act  :** 
and.  where  the  charter  in  force  in  the  city  of  Rochester  at  tliat  time 
(L.  1880.  ch.  14.  as  amd.  by  L.  1897.  ch.  784).  provided  in  section  162  that 
title  to  lands,  waters  and  property  mieht  be  acquired  by  that  city  in  the 
manner  prescribed  by  the  Condemnatu>n  Law  (Code  Civ.  Pro.  §g  8857- 
8884),  a  property  owner  whose  lands  have  been  condemned  in  a  proceed- 
ing instituted  by  the  city  under  that  law  and  who  has  accepted  the  award 
made  therein  and  conveyed  Hm  land  to  the  dtv  upon  the  piayment  of  the 
award,  but  reserving  all  rights  as  to^cests  and  allowances,  is  entitled,  under 
section  8872.  to  recover  from  the  city  die  costs  of  the  proceeding  to  be 
taxed  as  therein  provided.    Matter  of  City  of  Rochester.  822 

CX)DB  OF  CRIMINAL  PBOOEDUBS. 

1.  §  836—  Crime$ — Assumption  2' hat  Order  (henmling  Demurrer  to 
Indictment  Woe  Entered  in  the  Minutes.  Although  the  minutes  upon  the 
trial  of  an  indictment  for  a  felony  do  not  contain  an  order  overruling  a 
demurrer  thereto,  as  required  by  section  826  of  th3  Code  of  Criminal  Pro- 
cedure, and  do  not  show  a  compliance  in  other  respects  with  the  statute, 
yet  where  all  of  its  requirements  appear  in  the  judgment  roll  it  will  be 
assumed  that  they  were  taken  from  the  minutes  as  kept  by  the  clerk  and, 
therefore,  that  the  statute  was  compUed  with  as  to  Uie  entering  of  the 
order  made  upon  the  hearing  of  the  demurrer.    People  v.  Canepi.         898 

2.  g  542—-  When  Admission  of  Opinion  of  Lay  Witness  a$  to  Rationality 
of  Acts  of  Defendant  Not  Observed  by  Him,  Although  Erroneous,  Does  Not 
Justify  Reversal  of  Judgment  cf  Conviction,  Where  a  lay  witness  who  has 
observed  certain  acts  and  conduct  of  a  defendant  on  trial  for  murder  is 
called  by  the  defense  to  testif  v  to  them,  but  is  not  asked  to  express  any 
opinion  as  to  their  character,  it  is  erroneous  to  permit  the  prosecution, 
against  objection  and  exception,  to  show  by  the  witness  that  other  acts, 
not  observed  by  him  but  stated  in  hvpothetical  questions,  were  rational. 
The  error,  however,  is  insufficient  to  justify  a  reversal  of  the  ludgment  of 
conviction  where  such  testimony  is  not  altogether  prejudicial  to  the 
defen^nt  and  no  substantial  weight  coul4  have  been  accorded  by  the 
jury  to  the  answers  of  the  witness,  himself  a  prisoner.  Peofie  v. 
Silverman.  285 

CX)KMON  LAW. 

Modification  of  common-law  rule  as  to  interest. 

See  Interest.  1. 

COMPLAINT. 

Requisites  of,  in  action  against  directors  for  corporate  mismanagement. 
See  Corporations,  4. 

OONBBMNATION  PBOOSXDINGHEL 

When  property  owner  who  has  accepted  the  award  and  conveyed  the 
premises  may  thereafter  recover  the  costs  of  the  proceeding. 
See  RocnssTEK  (City  op). 

OONSIDB&ATION. 

When  note  given  to  secure  peace  between  husband  and  wife  unenforce- 
able for  want  of  consideration. 

See  Bills,  Notes  and  Checks,  5. 
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OONSTITUnONAL  LAW. 

1.  Construetwn  of  Statute.  A  statute  will  not  be  declared  unconstitu- 
tional if  by  any  reasonable  construction  it  can  be  given  a  meaning  in 
harmony  with  the  fundamental  law.    JPeople  ex  rel,  Simpson  v.  WdU,    253 

2.  Kew  York  (City  of)  ^Notice  of  Inerecue  of  Assessed  Valuation  of 
Property — CJutrter  P/'ovision  (§  896)  Relating  Thereto  Construed.  Sec- 
tion 896  of  the  charter  of  the  city  of  New  York  (L.  1901,  ch.  466)  pro- 
viding that  the  board  of  taxes  and  assessments  "may  increase  at  any 
time  before  the  first  of  April  in  each  year,  or  may  diminish  at  any 
time  before  the  closing  of  the  books  *  *  *  on  the  first  day  of 
April  *  *  *  the  asse^ed  valuation  oV*  property,  but  "  shall  not  increase 
such  valuation  ♦  ♦  ♦  except  on  notice  given  ♦  ♦  *  at  least  ten  days 
before  the  fifteenth  of  April" — alleged  to  be  unconstitutional  because  in 
the  case  of  an  increase  it  provides  for  no  adequate  notice  to  the  owner,  in 
that  the  notice  may  be  given  too  late  for  a  hearing  before  the  books  are 
closed  and  the  increased  assessment  has  become  fixed  on  April  first  —  is  not 
invalid  for  that  reason;  when  read  in  connection  with  other  sections  of  the 
charter,  especially  sections  892  and  895,  no  such  construction  is  permissible; 
the  books  do  not  close  on  April  first  as  to  an  increased  assessment  except 
in  cases  where  no  complaints  are  made,  or  if  made  they  are  investigated 
and  decided  on  or  before  that  day;  the  board  is  expressly  authorized  to 
give  ten  days'  notice  thereof  after  April  first  and  before  the  fifteenth; 
having  this  authority  it  must  necessarily  have  the  power  to  decide  there- 
after any  complaint  made  on  or  before  the  fifteenth  day,  since  it  will  not 
be  presumed  that  the  legislature  intended  to  provide  for  a  notice  which 
could  not  be  followed  by  a  hearing  and  decision;  the  increased  assessment, 
therefore,  does  not  in  such  cases  become  permanent  on  April  first,  and 
timely  notice  thereof  is  provided.  The  procedure  under  the  statute  both 
as  to  original  and  increased  assessments  stated  in  detail.  Id, 

Constitutional  limitation  of  claims  against  state. 
See  Limitation  op  Actions. 

CONTEMPT. 

1 .  Wlien  l>iso(fedienee  of  Injunction  Constitutes  a  Criminal  Contempt, 
The  willful  disobedience  of  an  injunction  order  by  those  having  knowl- 
edge of  its  existence  and  terms  and  who  clearly  understand  the  nature 
of  their  acts,  or  by  those  chargeable  with  such  knowledge  and  under- 
standing, constitutes  a  criminal  contempt  and  is  properly  punishable 
as  such.    People  ex  rel,  Stearns  v.  Marr,  463 

2.  When  Violation  by  Those  Nat  Parties  Eo  Nomine  and  Not  Psr- 
sonally  Served  with  Injunction  Order  Is  Punisfiable.  The  fact  that 
those  disobeying  an  injunction  were  not  parties  eo  nomine  to  the 
action  in  which  it  was  granted  and  were  not  personally  served  with 
the  order,  constitutes  no  defense  to  a  proceeding  to  punish  for  a  criminal 
contempt,  where  it  expressly  restrains  not  only  the  parties  but  those  who 
act  under  or  in  connection  with  a  party  as  attorneys,  agents  or  employees 
and  they,  with  knowledge  of  the  order  and  Its  terms,  and  acting  as  the 
employees  of  a  party,  willfully  violate  it;  still  less  will  such  a  plea  be 
entertained  in  a  case  where  the  mandate  was  addressed  to  an  unincorpo- 
rated association  and  ''  its  each  and  every  member,"  as  well  as  to  all  the 
defendants,  their  agents,  etc.,  and  the  violators  of  the  injunction  were 
members  of  the  association  as  well  as  employees.  Id. 

3.  Costs.  Costs  are  not  allowable  in  a  proceeding  to  punish  for  a 
criminal  contempt.  Id. 

CONTRACT. 

Corporations — Action  to  Enforce  Subscriptions  to  Stock  of  Corporation 
to  Be  Organized — Change  of  Purpose  of  Incoiporation.  A  subscription 
to  the  stock  of  a  corporation  '  to  be  organized  ♦  ♦  *  for  tiie  pur- 
pose of  dealing  in  automobiles   and  motor  vehicles,  *  specifying   the 
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number  of  shares  subscribed  for,  but  stating  neither  the  amount  of  the 
subscription  nor  the  par  value  of  the  stock,  is  not  enforceable  in  an 
action  against  the  subscriber  by  a  corporation  subsequently  organized 
for  the  purpose  of  **  manufacturing,  leasing,  purchasing  and  selling  of 
all  kinds  of  automobiles,  motor  vehicles  and  other  vehicles/'  where  it 
appears  that  the  defendant  was  not  one  of  the  incorporators,  that  after 
the  organization  of  the  corporation,  although  payment  of  his  subscrip- 
tion was  demanded  he  refused  to  pay  it  and  did  not  subscribe  for  its 
stock,  and  did  not  tn  any  way  ratify  tlie  subscription  agreement;  since 
the  element  of  manufacturing  being  new,  and  materially  changing  the 
character  and  enlarging  the  risks  of  the  business,  discharged  such  of  the 
subscribers  as  did  not  assent  to  it;  the  agreement  and  plaintiff's  certifi- 
cate of  incorporation,  therefore,  are  immaterial  and  incompetent  evidence 
of  defendant's  liability,  and,  in  the  absence  of  other  evidence  making  them 
material,  are  insufiicient  upon  which  to  base  a  recovery.  Woods  Motor 
Vehiels  Co,  v.  Brady,  "  146 

When  broker  cannot  recover  from  customer  money  alleged  to  have 
been  lost  in  stock  transaction. 

See  Brokers. 

For  transportation— liability  of  railroad  company  for  loss  of  baggage 
.  delivered  to  and  lost  on  connecting  line. 

See  Carribrs,  1,  2. 

Verbal  agreement  to  lend  credit. 
See  Equity.  1. 

Of  fire  insurance  —  condition  in  policy  that  if  building  fall,  except  as 
result  of  fire,  insurance  shall  cease. 

See  Insurance,  4. 

OONVEBBION. 

When  agent's  failure  to  obey  instructions  as  to  property  pledged  to  it 
by  principal  does  not  create  liability  as  for  a  conversion  but  only  for  the 
resulting  danmges. 

See  Principal  and  Aqent. 

ooinncTs. 

Indeterminate  sentence  —  minimum  under  section  687a  of  Penal  Ck)de 
—  indeterminate  sentence  not  erroneous  because  the  minimum  of  term 
may  exceed  maximum  after  deducting  commutation. 

See  Crimes,  o,  6. 

G0BP0RATI0N8. 

1.  W/ien  Sale  of  Its  Own  Stock  Is  '^Dividend  On.**  Separate  resolutions 
of  the  board  of  directors  of  a  corporation  read  together  and  held  to  estab- 
lish a  sale  by  the  corporation  of  shares  of  its  own  stock  which  was  pur- 
chased by  it  from  the  estate  of  a  decedent  and  held  in  its  treasury,  and 
to  constitute  the  declaration  of  a  dividend  upon  the  capital  stock  includ- 
ing such  shares,  which  dividend  attached  thereto  and  upon  their 
subsequent  transfer  passed    to  the  vendees.    Hartley  v.   Pioneer  Iron 

Works,  78 

2.  Issved  Stock.  Stock  issued  by  a  corporation,  repurchased  and  resold 
by  it  cannot  be  regarded  as  unissued  stock.  Id, 

8.  Recognition  of  Vendees'  Rights,  The  crediting  of  such  dividend 
upon  the  books  of  the  corporation,  to  the  vendees,  which  stood  unchal- 
lenged for  over  a  year  and  a  half,  and  the  subsequent  declaration  and 
payment  of  a  dividend  upon  all  of  the  shares,  held  to  constitute  a  distinct 
recognition  of  the  rights  of  such  vendees,  and  to  entitle  them  to  their  pro- 
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portion  of  any  sabsequent  distribution  by  the  corporation,  whether  in  the 
form  of  a  declared  diyidend  or  of  a  division  of  profits,  which  could 
not  be  defeated  by  unauthorized  changes  in  the  books  in  an  attempt 
to  make  the  distnbution  relate  back  to  a  time  prior  to  the  deliyerj 
to  them  of  their  shares,  which  were  claimed  to  have  been  transferred 
"ex-dividend."  Id. 

4.  Eequmtea  cf  Complaint  in  Action  Against  Directors  for  Corporate 
Mismanagement  The  complaint  in  an  action  against  the  directors  of  a 
corporation  for  their  alleged  negligent  and  wrongful  acts  in  wasting 
assets,  where  the  corporation  itself  has  failed  on  demand  to  bring  the 
action,  should  allege  but  two  things:  1,  the  cause  of  action  in  favor  of 
the  corporation,  which  should  be  stated  in  exactly  the  same  manner  and 
with  the  same  detail  of  facts  as  would  be  proper  m  case  the  corporation 
had  brought  the  action;  2,  the  facts  which  entitle  the  plaintiff  to  main- 
tain the  action  in  place  of  the  corporation,  that  he  is  a  shareholder 
therein  and  that  the  corporation  itself  has  either  refused  or  unreason- 
ably failed  to  bring  the  action;  ordinarily  no  other  allegations  are 
necessary  or  material;  allegations,  therefore,  as  to  the  amount  paid  by 
plaintiff  for  his  stock  and  that  the  market  value  had  greatly  depreciated 
are  neither  relevant  nor  material,  since  proof  thereof  would  not  tend  to 
measure  the  extent  of  the  loss  or  damage  to  the  corporation  and  should 
be  stricken  out.    KaxHinaugh  v.  CommonfMolth  Trust  Co.  121 

Action  against  former  directors  and  officers  of  insolvent  corporation  to 
recover  money  invested  in  stock. 

See  Appeal,  4. 

Action  to  enforce  subscriptions  to  stock  of  corporation  to  be  organized 
— change  of  purpose  of  incorporation. 
See  Contract. 

Assessment  upon  capital  stock  of  safe  deposit  company  properly 
includes  value  of  vaults  not  taxed  as  real  estate. 

See  Tax,  1,  2. 

Foreign  corporation  owning,  managing  and  renting  office  building  in 
the  city  of  New  York  is  liable  to  license  and  franchise  tax  as  corporation 
having  capital  employed  within  the  state. 

8u  Tax,  8. 

COSTS. 

When  payee  of  promissory  note  cannot  recover  costs  of  action  against 
maker  from  indorsers. 

See  Bills,  Notes  and  Checks,  4. 

Not  allowable  in  a  proceeding  to  punish  for  criminal  contempt. 
See  Contempt,  8. 

When  property  owner  who  has  accepted  award  in  condemnation  pro- 
ceedings may  thereafter  recover  the  cost  of  the  proceeding. 
See  Rochester  (City  of). 

OOXTNTIEa 

Claims  of  county  for  moneys  lost  by  exemptions  from  taxation. 
See  Limitation  of  Actions. 

00T7BT  OF  APPEALS. 

Questions  of  law  raised  upm  application  for  injunction,   when  are 
reviewable  by  —  when  not  precluded  from  reviewing  action  of  trial  court 
by  statement  in  order  of  reversal  that  it  was  upon  tne  law  and  the  facts. 
See  Appeal,  1,  2. 
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When  not  precluded  from  considering  questions  ndsed  by  exceptions, 
by  unanimous  affirmance  in  Appellate  Division. 
See  Appeal,  6. 

Order  of  Appellate  Division  reversing  judgment  upon  the  law  and  the 
facts  and  order  denying  motion  for  new  trial,  not  reviewable  by. 
See  Appeal,  6. 

Order  of  Appellate  Division  affirming  order  of  a  County  Court  which 
denied  a  motion  to  strike  from  its  minutes  a  presentment  of  a  grand  Jury 
censuring  public  officers,  not  reviewable  by. 
See  Appeal,  7. 

Will  assume  that  order  overruling  demurrer  to  indictment  was  entered 
in  the  minutes  — all  intermediate  onlers  reviewable  by  Appellate  Division 
in  criminal  cases  and  determinations  of  latter  court  reviewable  by  Court 
of  Appeals  —  when  determination  of  Appellate  Division  affirmine  judg- 
ment of  conviction  mav  be  reviewed  by  Court  of  Appeals,  although  notice 
of  appeal  erroneously  designates  the  judgment  as  an  order. 

See  Appeal,  8-10. 

OOXTBTS. 

Contempt  of. 

See  Contempt,  1,  2. 

crancES. 

1.  Murder — Insanity  as  Defense  —  Sufficiency  of  Bcidence  to  Warrant 
Conviction.  The  evidence  upon  the  trial  of  an  indictment  for  murder  in 
which  insanity  was  interposed  as  a  defense  reviewed,  and  held  sufficient 
to  sustain  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree.     People  v.  Silterman,  285 

2.  Responsibility  for  Crime.  Whatever  may  be  the  opinions  of  medi- 
cal experts  as  to  the  insanity  of  a  person  charged  with  crime,  but  one  test 
of  responsibility  is  known  to  the  law,  and  that  is  found  in  section  21  of 
the  Penal  Code;  and  when  the  evidence  adduced  upon  the  trial  affords 
little  reason  to  doubt  that  the  defendant  both  knew  the  nature  and  quality 
of  the  act  done  by  him  and  that  the  act  was  wrong,  the  jury  is  iustified  in 
holding  him  responsible  whatever  may  have  been  his  eccentricity  of  con- 
duct, or  however  abnormal  his  disposition.  Id. 

3.  WJien  Admission  of  Opinion  of  Lay  Witness  as  to  Batuynality  of  Acts 
of  Defendant  Not  Observed  by  Him,  AWu>ugh  EiToneous^  Does  Not  Justify 
Ueversal  of  Judgment  of  Conviction  —  Code  Cr.  Pro,  §  642.  Where  a  lay 
witness  who  has  observed  certain  acts  and  conduct  of  the  defendant  is 
called  by  the  defense  to  testify  to  them,  but  is  not  asked  to  express  any 
opinion  as  to  their  character,  it  is  erroneous  to  permit  the  prosecution, 
against  objection  and  exception,  to  show  by  the  witness  that  other  acta, 
not  observed  by  him  but  stated  in  hypothetical  questions,  were  rational. 
The  error,  however,  is  insufficient  to  justify  a  reversal  of  the  judgment 
of  conviction  where  such  testimony  is  not  altogether  prejudicial  to  the 
defendant  and  no  substantial  weight  could  have  been  accorded  by  the 
jury  to  the  answers  of  the  witness,  himself  a  prisoner.  Id, 

4.  Murder  —  Sufficiency  of  Ecidence  as  to  Premeditation  and  Delibera- 
Hon.  The  evidence  upon  the  trial  of  an  indictment  for  murder  reviewed 
and  held  sufficient  to  establish  the  premeditation  and  deliberation  required 
under  the  statute  to  constitute  murder  in  the  first  degree.  People  v. 
Ihtterman.  385 

5.  Indeterminate  Sntence  —  Minimum,  under  Section  ^la.  Penal  Code, 
In  applying  the  statute  (Penal  Code,  §  687a)  relating  to  the  minimum  of 
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indeterminate  sentences,  the  words  "shall  not  be  J^Mthan  one  year" 
cannot  be  held  to  be  a  mistake  and  interpreted  to  read  *'  shall  not  be  more 
than  one  year."    Beople  ex  reL  8ehdU  v.  Deyo,  425 

6.  IndeterminaU  Sentence  Not  Erroneous  Because  tJie  Minimum  of  Term 
May  Eaxeed  Maximum  After  Deducting  Commutation,  Where  the  max- 
imum of  the  term  of  a  convict  sentenced  for  a  felony,  while  the  Com- 
mutation Law  of  1886  (Chap.  21)  was  in  force,  was  four  years  and  seven 
months  and  the  minimum  four  vears,  the  sentence  is  not  illegal  because 
the  convict  may  earn  commutation  entitling  him  to  his  discharge  before 
the  expiration  of  the  minimum  for  which  he  was  sentenced,  since  he  may 
never  earn  it.  Id, 

7.  Murder  —  Sujfitiency  of  Evidence,  The  evidence  upon  the  trial 
of  an  indictment  for  homicide  examined  and  held  sufficient  to  sustain  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree.     People  v.  Breen.  408 

8.  WJien  Extra/its  from  Opinion  in  Court  of  Appeals  Are  Properly 
Read  and  Incorporated  in  Charge.  Extracts  from  an  opinion  of  the 
Court  of  Appeals  relating  to  the  ouestions  of  premeditation,  deliberation 
and  criminal  intent,  together  with  extracts  from  opinions  in  cases  cited 
therein,  are  properly  read  and  made  a  part  of  the  charge  of  the  trial  Judge, 
where  they  correctly  state  well-recognized  general  principles  which,  when 
read  with  other  portions  of  the  charge,  define  with  precise  accuracy  the 
rules  applicable  to  those  questions  in  the  case  at  bar;  and  the  fact  that 
the  opinion  was  based  upon  a  case  particular  in  its  facts  and  limited  in  its 
legal  bearing,  does  not  render  the  charge  the  proper  subject  of  criti- 
cism, especially  in  a  case  where  what  was  read  was  specially  appropriate. 

Id, 

Assumption  that  order  overruling  demurrer  to  indictment  was  entered 
in  the  minutes  —  all  intermediate  orders  reviewable  in  criminal  proceed- 
ings-—when  determination  of  Appellate  Division  affirming  judgment  of 
conviction  may  be  reviewed  by  Court  of  Appeals,  although  notice  of 
appeal  erroneously  designates  the  judgment  as  an  order—  what  is 
brought  up  for  review. 

See  Appeal,  8-10. 

When  disobedience  of  injunction  constitutes  a  criminal  contempt. 
See  Contempt,  1,  2. 

DA1CAGE& 

Measure  of,  in  action  against  attorney  for  negligence  in  settling  claim 
for  less  than  its  face  value. 

See  Attorney  and  Client. 

To  abutting  property  from  erection  by  railroad  company  of  viaduct  in 
street  —  when  are  damnum  <ibsque  injuria. 

See  Railroads,  4. 
To  domestic  animals  —  liability  of  railroad  company  for. 

See  Railroads,  5. 

DEOSDSNT'S  ESTATE. 

Action  to  charge  iands  with  payment  of  legacies  —  interest. 
See  Legacies,  1,  2. 

DEED. 

WJien  Reservation  of  "All  Mines  and  Minerals*'  Does  Xot  Include  Lime- 
stone. An  exception  and  reservation  to  the  grantor  and  his  heirs,  in  a 
deed  of  land  largely  covered  with  limestone  or  granite  ledges  rising  above 
tlie  natural  surfuce",  of  '*all  mines  and  minerals  which  may  be  found  on 
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the  above  piece  of  land,  with  the  right  of  entering  at  any  time  with 
workmen  and  others  to  dig  and  carry  the  same  away/'  refers  to  mio- 
enils  in  mines  found,  with  tbe  right  to  enter  and  *'  dig,"  a  word,  as  used 
in  the  text,  not  applicable  to  open  quarrying  and  blasting:  and  tlie  owner- 
ship of  the  limestone  with  the  right  to  conduct  open  quarrying  for  the 
purpose  of  taking  possession  thereof  does  not  remain  in  the  grantor  but 
passes  to  the  grantee.    Brady  v.  Smith.  178 

I^EBCURBBB. 

To  indictment  — assumption  that  order  overrulingy  was  entered  in  the 
minutes. 

See  Appeal,  8. 

DEFINITIONS. 

What  coustitutes  malicious  prosecution. 
See  Malicious  Pbosecution,  1. 

DIBSGT0B8. 

Aclion  by  stockholder  in  insolvent  corporation  against  former  directors 
on  ground  that  investment  was  induced  by  fraudulent  representations. 

See  Appeal,  4. 

Requisites  of  complaint  in  action  against,  for  corporate  mismanagement. 
See  Corporations,  4. 

DIVTDENDS. 

•Vhen  Siile  of  its  own  stork  by  corporation  is  "dividend  on"  — issued 
slock — recognition  of  vendee's  rights. 

See  CoiiPORATiONR,  1-8. 

DOMESTIC  RELATIONS. 

Married  women  —  when  earnings  belong  to  wife  —  evidence  as  to  elec- 
tion to  labor  on  her  own  account  —  presumption  as  to  earnings. 
See  Hu8BA>'D  and  Wife,  1-3. 

EASEMENTS. 

Eiieemeiu  of  Abutting  Owner  in  Shade  Trees  Gratoing  in  Street  —  Liability 
of  Oa»  Company  fur  Their  Destruction  by  Escaping  One,  An  owner  of 
residential  property  abutting  upon  a  city  street,  but  owning  no  part  of  the 
bL'dt  lereof.on  the  margin  of  which  and  din*ctly  in  front  of  his  premises, 
but  liOt  upon  his  land,  iire  a  number  of  maple  trees,  planted  by  his  prede- 
cessor in  title,  about  thirty-five  years  old,  "all  in  thrifty  condition  and 
furnishing  good  shnde,"  has  a  propertjr  right  therein  sufficient  to  entitle 
him  to  recover  the  damages  oiused  to  his  premises  by  the  destruction  of 
the  trees  by  the  negligence  of  a  gtis  company,  in  permitting,  after  notice, 
gas  to  escape  from  its  pipes  into  the  soil  about  the  roots  of  the  trees;  as 
an  abutting  owner  he  has  a  right  therein  in  the  nature  of  an  easement 
attached  to  anrt  forming  part  of  his  premises,  similar  to  his  easements  of 
light,  air  and  access  and  other  easements,  which  spring  from  the  situation 
of  his  land  upon  the  open  space  of  the  street,  wi.ich  exists  whether  he 
owns  the  fee  of  the  street  or  not;  and  e^en  if  the  city,  owning  the  street, 
has  a  right  of  action  for  the  destruction  of  the  trees,  this  cannot  constitute 
a  double  recovery  for  the  same  injury,  because  the  damages  are  as  dis- 
tinct and  clear  as  the  causes  of  action  tuemselves;  one  involves  the  general 
rights  of  the  city,  the  other  is  limited  to  the  spechil  rights  of  the  abutting 
owner.    Donahue  v.  Keystone  Qas  Co.  818 

EJECTMENT. 

1.  New  York  City—  Title  to  BloomingdaU  Road  (Broadway)^  L.  1847. 
Ch.  203.  Chapter  208  of  the  Laws  of  1847,  entitled  "  An  act  to  lay 
out  a  new  street  in  the  twelfth  ward  of  the  citv  of  New  York  and  to 
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keep  open  a  part  of  the  Bloomingdale  road  (Broadway)  in  said  city," 
which  after  describing  by  metes  and  bounds  the  strip  of  land  taken, 
including  the  Bloomingdale  road,  an  actual,  existing  and  traveled  high- 
way, declared  the  same  **  for  all  legal  purposes  to  be  one  of  the  streets 
of  the  said  city  in  like  manner  as  if  the  same  had  been  so  laid  out  by 
the  commissioners  appointed  in  and  by  tlie  act  entitled  *  An  act  rela- 
tive to  improvements  touching  the  laying  out  of  streets  and  roads  in 
the  city  of  New  York  and  for  other  purposes,  passed  April  3d,  18^7,' " 
appropriated  eo  imtanti  the  lands  described  in  it  and  vested  the  fee 
thereof  in  the  city  of  New  Tork,  leaving  to  the  owners  the  right  to  obtain 
compensation  for  such  appropriation  from  the  city  through  i  roceedings 
therefor  authorized  by  statute;  and  where  the  city  thereafter,  pursuant 
to  an  act  of  the  legislature  (L.  1869,  ch.  890),  providing  for  the  alteration 
of  the  lines  of  the  street,  abandoned  a  strip  thereof,  incorporated  it  with 
the  adjoining  property  and  assessed  the  owner  thereof  for  such  benefit,  an 
action  of  ejectment  against  his  successors  in  title,  brought  by  descend- 
ants of  the  owners  of  the  land  taken  pursuant  to  the  act  of  1847.  based 
upon  a  claim  of  title  to  the  fee  of  the  street,  will  not  lie.    Mott  r.  Eno, 

346 

2.  Suffloiency  of  EHdenee  m  to  Order  of  ConfirmeUion  in  Proceedings 
Under  Act,  Althourh  no  order  or  rule  of  court  confirming  the  report 
of  commissioners  taking  lands  in  invitum  for  street  purposes  in  pro- 
ceedings consequent  upon  the  act  of  1847  was  found,  the  fact  that  such 
order  was  actually  made  is  sufficiently  established  by  proof,  1,  of  an 
indorsement  upon  the  report  signed  by  the  clerk  that  it  was  confirmed 
by  the  court  on  a  specified  date;  2.  of  a  similar  indorsement  on  the 
assessment  ledger  of  street  openings  in  the  office  of  the  commissioner  of 
public  works;  8,  of  entries  to  the  same  efiTect  in  records  in  the  bureau  of 
collection  of  assessments  and  arrears;  4,  of  official  publications  in  the  city 
papers  to  the  efiTect  that  the  order  had  been  confirmed.  Id. 

EMINENTBOMAIN. 

Condemnation  of  land  for  municipal  purposes — when  property  owner 
who  has  accepted  the  award  and  conveyed  the  premises  may  thereafter 
recover  the  costs  of  the  proceeding. 

See  Rochester  (Crrv  of). 

EKCBOAGHHBNTS. 

Upon  public  streets  —  right  to  enjoin. 
See  Villages,  3. 

EQUITY. 

1.  Contract  —  Verbal  Agreement  to  Lend  Credit.  The  performance  of  a 
verbal  agreement  that  if  the  promisee  would  tend  his  credit  and  help 
negotiate  a  loan,  he  should  have  a  third  interest  in  an  unfinished  vessel, 
vests  title  in  him  to  such  interest.    MUner  v.  Strong,  163 

2.  When  Equity  Has  Juriedietion  to  Determine  Ownerehip  of  Personal 
Property  in  an  Action  for  an  Accounting,  A  court  of  equity  has  jurisdic- 
tion of  an  action  by  the  owner  of  an  undivided  one-third  interest  in  a 
vessel  for  an  accounting  of  its  profits;  and  where  his  title  to  the  vessel 
is  disputed,  to  determine  the  question  of  ownership  and  then  proceed  with 
the  accounting.  Id, 

3.  Evidence —  Wlun  Testimony  of  Compromise  Offer  Is  Harmless,  In 
such  an  action  the  reception  in  evidence  of  an  admission  by  one  of  the 
defendanta,  for  the  purpose  of  a  compromise,  that  he  had  offered  a  one- 
fifth  interest  in  the  vessel,  assuming  it  to  have  been  erroneous,  is  harm- 
less  where  he  subsequently  testified  on  the  trial  to  the  Same  effect  and 
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the  referee  did  not  follow  the  admission  in  his  findings,  but  found  a  dif- 
ferent interest  depending  wholly  upon  other  evidence.  Id. 

Deed  to  father  —  part  consideration  paid  by  daughter  — equitable  lien 
for  amount  advanced,  with  interest. 
See  Tbusts,  3. 

ESTATES. 

Action  to  charge  lands  with  payment  of  legacies  —  interest. 
See  Legacies,  1,  2. 

Statute  i)ermitting  merging  of  remainder  of  trust  estate  in  beneficiary 
entitled  to  income  thereof  —  when  trust  to  pay  income  to  testator's  widow 
for  life  or  until  she  remarry,  cannot  be  merged  in  her  by  release  of 
remaindermen. 

See  Trusts,  1,  2. 

EVIDENOE. 

1.  (hernded  Objection  Need  Not  Be  Repeated  to  Same  CUjm  of  Evidence. 
Where  an  objection  to  a  question  calline  for  the  opinion  of  an  alleged 
expert  has  been  overruled  and  an  exception  taken  to  the  ruling,  it  is  not 
necessary  to  object  to  a  second  question  which  is  clearly  within  the  scope 
of  the  objection  to  the  main  question.    Schutz  ▼.  Union  By.  Co,  88 

2.  Witness  —  WJien  R  Is  Error  to  Allow  Alleged  Experts  to  Express 
Opinian  upon  Question  to  Be  Determined  by  Jury,  Where  it  appears,  in 
an  action  brought  by  a  street  car  conductor  to  recover  for  injuries  result- 
ing fn)m  the  derailment  of  his  car,  that  at  the  time  of  the  accident  the 
car  was  running  around  a  curve  at  a  speed  of  seven  or  eight  miles  an  hour, 
that  the  rails  were  slightly  spread  at  that  point  and  that  the  right  for- 
ward wheel  was  worn  and  the  flange  thereon  chipped,  it  is  reversible 
error  to  permit  a  motorman  of  four  years*  experience  and  a  mechanic 
of  twenty  years*  experience  as  a  shop  foreman  and  railroad  man  on  steam 
and  electric  roads,  to  testify  as  experts  that  in  their  opinion  the  derail- 
ment was  caused  by  the  track  being  out  of  gauge,  or  spread,  and  the 
flange  of  the  forward  wheel  not  being  in  the  condition  it  ought  to 
have  been,  since  it  was  a  question  for  the  jurv  to  determine  from  the 
facts  stated  whether  the  derailment  was  caused  by  the  spreading  of  the 
track  and  the  imperfect  condition  of  the  wheel,  and  was  not  a  case  requir- 
ing the  opinions  of  witnesses,  even  if  they  had  been  experts.  Id. 

8.  When  Deelarnlions  of  Deceased  Mortgagor  Are  Ineompet-ent  to  Affect 
Lien  of  Mortgage.  In  an  action  to  enforce  a  legacy  as  a  lien  upon  real 
property,  brought  over  thirtv  years  after  the  death  of  the  testator,  the 
oral  declarations  of  a  deceasea  devisee,  who  had  mortgaged  the  property, 
to  the  effect  that  the  legacy  had  not  been  paid,  are  incompetent  to  affect 
or  defeat  the  lien  of  the  mortgage  where  there  is  no  identity  of  interest 
between  the  mortgagor  and  mortgagee.     Conhling  v.  Weatheneax.        258 

4.  Allegation  and  Proof  of  Payment,  Such  an  action  is  not  based  upon 
an  instrument  for  the  payment  of  monev,  and  the  burden  of  proving 
non-payment  rests  upon  the  plaintiff.  The  authorities  relating  to  the 
burden  of  proof  as  to  payment  collated  and  discussed.  Id, 

5.  W/icn  Party  May  Explain  Admissions  and  Deelarations^Used  against 
Hitn  by  Other  Party.  Where  the  sole  issue,  in  an  action  brought  to  recover 
unpaid  rent  of  premises  held  by  the  lessee  under  a  written  lease  for  a  long 
term,  was  whether  an  oral  agreement  was  made  between  him  and  the 
lessors,  shortly  after  the  execution  of  the  lease,  that  the  former  should 
erect,  at  his  own  expense,  a  factory  building  on  a  certain  part  of  the 
demised  premises  and  should  be  allowed  to  offset  its  value  against  the 
rents  to  accrue  during  the  last  two  years  of  the  term,  it  is  error  to  reject 
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letters,  written  to  him  by  the  plaintiff's  co-lessor,  referrinfi:  to  and  tending 
to  prove  that  the  lessors  knew  that  he  erected  the  building  under  some 
arrangement  as  claimed  by  him;  it  is  also  error  to  exclude  his  testimony  in 
explanation  of  a  letter  written  by  him  to  the  husband  of  the  plain  tin  in 
which  he  admitted  an  indebtedness  for  rent,  since,  where  declarations  or 
acts  of  a  party  are  offered  in  evidence  as  admissions  against  himself  and 
calculated  to  show  that  his  present  attitude  is  inconsistent  therewith,  it 
is  always  competent  for  him  to  offer  an  explanation.  C Jiamberlain  v. 
Iba.  ,  486 

Sufficiency  of,  to  warrant  conviction  for  murder  where  defense  is 
insanity  —  when  admission  of  opinion  of  lay  witness  as  to  rationality  of 
acts  of  defendant  not  observed  by  him,  although  erroneous,  does  not  jus- 
tify reversal  of  judgment  of  conviction. 

See  Crikes,  1,  8. 

Sufficiency  of,  as  to  premeditation  and  deliberation  to  warrant  convic- 
tion of  murder. 

See  Crimes,  4. 

Sufficiency  of,  to  sustain  conviction  for  murder. 
See  Crimes,  7. 

Sufficiency  of,  as  to  order  of  confirmation  in  proceeding  under  act 
authorizing  the  taking  of  land  for  street  purposes. 

See  Ejectment,  2. 

Where  testimony  of  compromise  offer  is  harmless. 

See  Equity,  8. 
As  to  election  of  married  woman  to  labor  on  her  own  account. 

See  Husband  and  Wife,  2. 

When  order  granting  \ii\MxiGt\on  pendente  lite  is  prima  facie  evidence  of 
probable  cause  of  jiction  for  malicious  prosecution  —  burden  of  proof  — 
iDsufficiency  of  evidence  to  overcome  effect  of  order. 
See  Malicious  Prosecution,  3,  4. 

Sufficiency  of,  to  establish  incorporation  of  applicant  for  certificate  of 
public  convenience  and  necessity  for  construction  of  certain  proposed 
street  railways. 

See  Railroads,  1. 

Ancient  deed  and  map  as  evidence  of  location  of  village  street. 
See  Villages,  2. 

FACTORY  ACT. 

Unguarded  revolving  shaft  —  when  master  not  liable  for  failure  to  warn 
servant  of  danger  of  work. 

See  Master  AND  Servant,  1,  2. 

FIBE  INSXTBANCE. 

Power  of  agent  to  waive  condition  as  to  other  insurance  —  when  mort- 
gagee  a  necessary  party  to  action  upon  policy. 

f^e  Insurance,  1,  2. 

Condition  that  if  building  fall,  except  as  result  of  fire,  insurance  shall 
cease. 

See  Insurance,  4. 
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Exemption  from  taxation  —  when  relates  to  municipal  not  to  county 
and  state  taxation. 
See  Tax»  4. 

FRAN0HI8E  TAX. 

Certiorari  to  review  special  franchise  assessment  by  state  board  of 
assessors. 

See  Certiorakl 

Foreign  corporation  owning,  managing  and  renting  office  building  in 
the  city  of  New  York  is  liable  to  license  and  franchise  tax  as  corporation 
having  capital  employed  within  the  state. 

See  Tax,  8. 

FRAUD. 

Action  against  former  directors  and  officers  of  insolvent  corporation  to 
recover  money  invested  in  stock  thereof  induced  by  their  fraudulent 
representations. 
See  Appeal,  4, 

GAS  OOMPANIBa 

Liability  of,  for  destruction  of  shade  trees  in  street  from  escaping  gas. 

See  Easements. 

GRAND  JURY. 

Presentment  of,  censuring  public  officers. 

See  Appeal,  7. 

HIGHWAYS. 

Cliaiige  of  Grade  TJtsrein  under  Bf^Uroad  Laic  RekUifig  to  Grade  Orau- 
inge — When  Owner  of  Abutting  Property  Cannot  Recover  from  Ttnon  for 
Damages  Claimed  to  Have  Been  Citued  by  Cltange  of  Grade.  The  owner  of 
property  abutting  upon  a  highway  which  is  graded  or  changed  by  the 
public  authorities  has  no  riffht  of  action  against  the  town  or  municipality 
unless  such  right  of  action  is  given  by  some  express  statute;  and  where 
the  grade  of  a  highwa}^  has  been  changed  by  depressing  it  so  as  to  carry 
tbe  highway  under  a  railroad  crossing  in  pursuance  of  an  order  made  by 
the  rauroad  commissioners  of  the  state  requiring  the  companies  owning 
and  operating  the  railroad  and  the  town  authorities  to  make  such  under- 
ground crossing  for  the  safety  of  the  public,  under  the  provisions  of 
the  Railroad  Law  (L.  1890,  ch.  565),  which  order  was  affirmed  by  tbe  Court 
of  Appeals,  the  abutting  owner  affected  by  such  change  in  grade  cannot 
maintain  an. action  against  the  town  for  the  damages  claimed  to  have  been 
caused  thereby,  under  a  complaint  which  merely  alleges  that  such  order 
was  made  by  the  railroad  commissioners;  that  it  was  opposed  by  the  town 
but  affirmecl  by  the  Court  of  Appeals;  that  the  order  authorized  the  town 
and  the  railroad  companies  to  purchase  lands  described  therein  and  directed 
them  to  make  such  underground  crossing,  and  that  in  pursuance  thereof 
the  change  in  grade  was  made  whereby  the  highway  in  front  of  plaintifTs 
premises  was  destroyed;  and  there  is  no  allegation  that  the  order  directed 
the  purchase  of  any  lands  of  the  plaintiff,  or  that  any  of  his  land  outside 
of  the  limits  of  tho  highway  was  taken;  the  allegation  that  the  highway 
was  destroyed  is  obviously  a  conclusion  and  can  only  mean  that  in  the 
process  of  changing  the  crossing  to  an  underground  crossing  the  high- 
wav  in  front  of  plaintiff's  premises  was  depressed  below  the  original 
level.    Smith  v.  Boston  A  Albany  R.  R.  Co,  182 

Approprintion  of,   for  street  purposes  -;-  title   to  Bloomingdale  road 
(Broadway)  in  New  York  city. 

See  Ejectment,  1,  3. 
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HUSBAND  AND  WIFE. 

1.  Married  Women  — W /ten  Earning$  Belong  to  Wife,  Under  the  acts 
relating  to  the  right*  of  married  women  (L.  1860,  ch.  90,  g  2;  L.  1884, 
ch.  881.  §  1)  the  earnings  of  the  wife  from  services  rendered  to  a  third 
party,  distinct  from  the  common -law  duties  she  owes  her  husband  in  the 
mantal  relation,  in  this  case  as  a  nurse  or  attendant,  belong  to  the  wife, 
and  she,  and  not  he,  is  entitled  to  recover  therefor.  SteneM  v.  (Sunning- 
ham.  454 

2.  Ecidenee  as  to  Election  to  Labor  on  Her  Own  Account,  The  fact  that 
a  married  woman  enters  upon  an  independent  employment  which  she 
pursues  openly  for  six  years,  without  protest  or  interference  from  her 
husband,  shows  a  sufficient  election  on  her  part  to  labor  on  her  own 
account  and  thereby  ^niitle  herself  to  her  earnings.  Id^ 

8.  Preemption  aa  to  Ea?'ning$,  Section  80  of  chapter  289  of  the  Laws 
of  1902.  an  act  to  amend  the  Domestic  Relations  law  in  relation  to  a 
married  woman's  right  of  action  for  wages,  etc.,  was  not  passed  to  over- 
come any  common-law  presumption  that,  notwithstanding  the  passage  of 
the  Married  Women's  Acts,  the  services  of  the  wife  belonged  to  her  hus- 
band, but  to  make  cleiir  the  principle  which  is  to  be  found  Tn  many  of  the 
decisions  construing  these  statutes  in  the  interest  of  married  women  and 
providing  a  presumption  in  their  favor.  Id. 

When  note  given  to  secure  peace  between,  unenforceable  for  w^nt  of 
consideration. 

See  Bills,  Notes  and  Checks,  5. 

IMP&ISOKMENT. 

Indeterminate  sentence  —  minimum  under  section  687a  of  Penal  Code 
—  indeterminate  sentence  not  erroneous  because  the  minimum  of  term 
may  exceed  maximum  after  deducting  commutation. 

See  Crimes,  5,  6. 

INFANTS. 

Infancy  of  defendant  in  action  for  partition  does  not  entitle  him  to 
reference  of  issues  of  fact  against  objection  of  a  party. 
See  Partition. 

INJTJNCnON. 

Discretionary  power  of  Supreme  Court —  review  of  judgment  refusing. 
See  Appeal,  1,  2. 

When  disobedience  of,  constitutes  a  criminal  contempt — when  viola- 
tion by  those  not  parties  eo  nomine  and  not  personally  served  with 
injunction  order  is  punishable. 

See  Contempt,  1,  2. 

To  restrain    diversion  of    stream  —  when  not  necessary  to  prevent 
acquisition  of  prescriptive  right. 
See  Riparian  Rights,  1,  2. 

INSANITY. 

As  defense  on  trial  for  murder  —  responsibility  for  crime  —  where 
admission  of  opinion  of  lay  witness  as  to  rationality  of  acts  of  defendant 
not  observed  by  him,  although  erroneous,  does  not  justify  reversal  of 
judgment  of  conviction. 
See  Crimes,  1-8. 

INSTTRANGE. 

1.  Fire  Insurance  —  Power  of  Agent  to  Waive  Condition  as  to  Other 
Insurance.  Indorsements  upon  a  policy  of  fire  insurance  of  the  name  of 
a  firm  followed  by  the  word  "Agents,  made  by  the  officers  of  the  com- 
pany, are  presumptive  evidence  of   the  firm's  agency;   and  one  who. 
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INSUUAHCE—  Continued. 

after  notifying  a  member  of  the  firm  that  there  is  other  insurance  upon 
the  property,  receives  the  policv  without  that  fact  being  indorsed  thereon 
as  required  by  one  of  its  conditions,  has  the  right  to  assume  that  toe 
agents  had  the  power  to  waive  the  condition,  and  that  the  omission  to 
note  other  insurance  would  not  vitiate  the  policy,  although  it  was  obtained 
from  the  company  by  another  member  of  the  firm,  who  was  not  informed 
that,  there  was  other  insurance.  Lewis  v.  Guardian  F,  db  L.  Atmir, 
Co.  3i» 

2.  Wfien  Mortgagee  a  Neeeteary  Party  to  Action  upon  Policy.     A  mort- 

Sgee,  to  whom  by  the  policy  the  loss  is  payable  to  the  extent  of  his 
«rest,  is  a  necessary  party  to  an  action  brought  by  the  mortgagor  to 
recover  upon  the  policy,  and  if  he  refuses  to  join  as  plaintiff  he  ma}', 
under  sections  446  and  448  of  the  Code  of  Civil  Procedure,  be  made' a 
party  defendant.  Id. 

3.  Jurisdiction,  Defendants  Being  Non-Residents.  Where  the  mort- 
gagor is  a  resident,  as  his  interest  pervades  the  whole  recovery,  his  right 
to  maintain  the  action  in  the  courts  of  this  state  is  not  impaired  by  the 
non- residence  of  the  mortgagee  and  the  company,  and  the  fact  that  the 
contract  of  insurance  was  made  without  the  state.  Id, 

4.  -Fire— Condition  That  if  Building  Fall,  Exeept  as  Result  of  Fire, 
Insurance  Shall  Cease.  A  condition  in  a  policy  of  Are  insurance  cover- 
ins  merchandise  contained  in  a  store  and  basement  located  on  the  west- 
erly side  of  a  building  described  as  a  "  three  story  brick  metal  roof  build- 
ing," the  easterly  siae  of  which  was  occupied  as  a  hotel,  that  *'  If  the 
building,  or  any  part  thereof,  fall,  except  as  the  result  of  fire,  the  insur- 
ance by  this  policy,  on  such  building,  or  its  contents,  shall  immediately 
cease,"  as  its  langiiage  clearly  indicates,  means  the  fall  of  the  general 
building  or  any  substantial  part  thereof;  where,  therefore,  the  easterly 
wall  of  the  buuding  fell  and  occasioned  a  fire,  and  in  the  efforts  to  sub- 
due the  flames,  which  did  not,  however,  reach  the  store,  the  goods  were 
damaged,  no  recovery  can  be  had  therefor  under  the  policy.  Nelson  v. 
Traders*  Ins,  Co.  473 

Mutual  benefit  association — uUra  vires  waiver  of  rule  as  to  beneficiaries 
—  objection  available  to  association  only. 
See  Associations,  1,  2. 

INTEREST. 

1.  Extent  of  Modification  of  Rule  as  to  Unliquidated  Demands.  While 
the  old  common-law  rule  has  been  modified,  which  required  that  a  demand 
should  be  liquidated,  or  its  amount  ascertained,  before  interest  could  be 
allowed,  the  extent  of  its  modification  is  that  if  the  amount  due  is  capable 
of  being  ascertained  by  mere  computation,  the  allowance  of  interest  is 
proper.     Excelsior  Terra  Cotta  Co.  v.  Ilarde.  11 

2.  Same.  Where  the  court,  upon  the  trial  of  an  action  to  foreclose  a 
mechanic's  Hen,  found  that  there  were  defects  in  the  work  done  and 
delav  in  performance,  allowed  a  certain  ^um  upon  the  defendants*  coun- 
terclaim for  the  damages  caused  thereby,  disallowed  the  plaintiff's  claim 
fur  extra  work  and  then  directed  judgment  in  his  favor  with  interest  for 
the  difference  between  the  payment  called  for  by  the  contract  and  the 
amount  allowed  upon  defendants*  counterclaim,  the  allowance  of  interest 
is  erroneous  for  the  reason  that  the  contract  price  was  subject  to  a  reduc- 
tion for  damages,  incapable  of  being  ascertained  as  to  amount  and  t)ie 
claim  for  extra  work  was  in  dispute.  ^  Id, 

On  account  of  payment  of  legacies  before  they  became  due. 
See  LsoACius,  k. 
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INTE&VENTION. 

Certiorari  to  review  special  franchise  assessment  by  state  board  of 
assessors  —  local  assessors  criticized  in  petition  not  entitled  to  intervene. 
See  Cbrtiobari. 

JXJDOUENT. 

Pinal  —  when  appellate  court  has  power  to  award  —  erroneous  modi- 
fication of  judgment  by  Appellate  Division*. 

See  Appeal,  8,  4. 

JXTBISDICnON. 

When  equity  has  Jurisdiction  to  determine  ownership  of  personal  prop- 
erty in  an  action  for  an  accounting. 

See  Equity,  2. 

Defendants  being  non-residents. 
See  Iksuraitce,  8. 

LABOR  LAW. 

Applies  to  scaffolding  in  specified  cases  only. 
See  Negligence,  1. 

LACHEa 

When  estops  riparian  owner  from  maintaining  action  to  restrain  diver- 
sion of  stream. 

See  Riparian  Rights,  1. 

LANDLOBB  AND  TENANT. 

Action  to  recover  rent  —  oral  agreement  as  to  erection  of  building  by 
tenant  and  offset  of  value  against  rent. 
See  Evidence,  5. 

Action  to  recover  rent  —  oral  agreement  as  to  erection  of  building  by 
tenant  and  offset  of  value  against  rent. 
^«  Evidence,  5. 

LEGACIES. 

1.  Action  to  Charge  Lands  with  Payment  of  Legacies,  In  an  action  to 
charge  the  payment  of  legacies  upon  lands  which  had  been  sold  in  various 
parcels  to  various  defendants  by  the  executrix,  who  applied  the  consider- 
ation to  her  own  use  and  thereafter  became  insolvent,  a  judgment  pro- 
viding for  contribution  among  several  defendants  piH>  rata  without  any 
regard  to  the  time  when  they  purchased  the  several  parcels,  held  to  be 
erroneous  and  that  the  lien  of  the  legacies  should  be  enforced  upon  the 
specific  parcels  in  the  inverse  order  of  alienation.    MaUery  v.  Facer.    567 

2.  Literest,  Two  of  the  legacies  involved  not  being  due,  held  that,  if 
paid  in  advance,  proper  deduction  should  be  made  for  interest  on  account 
of  payment  before  they  became  due.  Id. 

Action  to  enforce  legacy  as  lien  on  real  property  —  proof  of  non-pay- 
ment. 

See  Evidence,  8,  4. 

LIENS. 

1.  MecJianie's  Lien  —  Insufficiency  of  Notice  as  to  Labor  Performed.  A 
notice  of  lien  reciting  that  '*  the  labor  performed  and  materials  furnished, 
and  the  agreed  price  or  value  thereof  is  as  follows:  Under  and  by  virtue 
of  a  contract  partly  written  and  partly  oral  made  with  the  said  Smith, 
Ck>ope  and  Shuttleworth  above  mentioned,  according  to  specifications  in 
writing  and  drawings  of  the  improvements  herein  mentioned,  on  or  about 
February  24th,  1898.  April  25th,  1899,  and  September  25th,  1899,"  — and 
to  which  the  specifications  and  drawings  are  not  attached,  is  not  a  suffici- 
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LISNS  —  Contimted. 

ent  compUaoce  with  the  requirement  of  subdiyision  4  of  section  9  of  the 
Lien  Law  (L.  1807,  ch.  418)  relating  to  the  labor  performed,  etc.,  in  that 
it  fails  to  state  the  kind  ur  amount  of  labor  perlormed  or  materials  fur- 
nished by  the  lienor,  and  the  lien  is  invalid.     Ttwp  ▼.  Smith,  288 

3.  The  Owier'i  QranteeM,  AUJuniffh  Fraudulent,  May  Auert  ths  InwUdity 
cf  the  Lien,  Under  such  circumstances  the  grantees  of  the  owner, 
although  fraudulent,  are  entitled  to  contest  the  validity  of  the  lien.      Id, 

Action  to  foreclf^se  mechanic's  lien — interest. 

See  Interest,  3. 
Lien  of  legacies  upon  land. 

See  Lboaciss,  1. 

Deed  to  father,  part  consideration  paid  by  daughter  —  equitable  lien 
for  amount  advanced,  with  interest. 
See  Trusts,  8. 

LIHIT  ATION  OF  AOnON& 

Claim  of  County  for  Moneye  Latt  by  Exemption  from  Taxation'--' Gi>nMf, 
A^t.  7,  $  6.  A  proceeding  by  a  county  instituted  in  1902,  under  chapter 
615  of  the  Laws  of  1901,  to  compel  the  state  comptroller  to  credit  it  with 
moneys  lost  by  reason  of  exemption  from  taxation  of  certain  lands  owned 
by  railroads  situated  therein  is  barred  by  the  Statute  of  Limitations, 
where  it  appears  that  such  claim  arose  prior  to  1889  and  in  that  year  was 
recognized  and  its  payment  directed  (L.  1889,  ch.  217),  but  through  the 
laches  of  the  county  officers  no  steps  were  taken  to  enforce  it  and,  there- 
fore, it  being  one  which  as  between  citizens  **  would  be  barred  by  lapse 
of  time,"  its  payment  is  forbidden  by  the  Constitution  (Art.  7,  g  6). 
People  ex  rel.  Eseex  County  v.  Miller.  439 

When  action  on  promissory  note  not  barred. 
See  Bills,  Notes  and  Checks,  2. 

MAUdOTrS  FBOBEOUnON. 

1.  Definition  of,  A  malicious  prosecution  is  one  that  is  begun  in 
malice,  without  probable  cause  to  believe  it  can  succeed  and  which 
finally  ends  in  failure.    Bart  v.  Smith  1 

2.  PrchaUe  Cause, .  Probable  cause  is  the  knowledge  of  facts,  actual 
or  apparent,  strong  enough  to  Justify  a  reasonable  man  inthe  belief  that 
he  has  lawful  grounds  for  prosecuting  the  defendant  in  the  manner  com- 
plained of.  Id, 

8.  W?un  Order  Granting  Injunction  Pendente  Lite  Is  Prima  Fade  Evi* 
denee  of  Probable  Cause  in  Action  for  Malicious  Prosecution  —  Burden  of 
Proof  An  order  of  the  United  States  Circuit  Court  granting  an  injunc- 
tion pendente  lite  in  an  action  to  recover  damages  for  an  alleged  infringe- 
ment of  statutory  trade  marks  and  for  general  relief  for  infringement  of 
common-law  rights,  although  reversed  upon  appeal  and  the  complaint 
subsequently  dismissed  upon  the  merits,  is  not  conclusive  evidence  of 

Erobable  cause  in  a  subsequent  action  for  malicious  prosecution  brought 
y  the  defendants  in  the  former  action  against  the  plaintiff  therein, 
because  it  was  not  final  but  merely  adjudicated  for  a  temporary  purpose 
in  order  to  preserve  the  subject  of  the  action;  it  is,  however,  prima 
facie  evidence  tliereof  and  the  burden  of  proof  rests  upon  the  plaintiff  to 
overcome  its  effect.  Id. 

4.  Insufficiency  of  Evidence  to  Overcome  Effect  of  Order.  The  evidence 
examined  and  held  that  the  plaintiffs'  own  testimony  showed  that  the 
defendant  had  probable  cause  to  commence  the  former  action  and  procure 
the  injunction  and,  therefore,  a  nonsuit  was  properly  granted  by  the  trial 
court.  Id. 
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KAKDAMU& 

When  AUematiw  Writ  Should  luue.  The  allegations  of  the  petition 
for  a  peremptory  or  alternative  writ  of  mandamus  to  compel  the  commis 
sioner  of  water  supply  of  the  city  of  ^^ew  York  to  restore  and  reinstate 
the  petitioner  to  a  position  and  salary  from  which  he  alleged  he  had  been 
reduced  in  violation  of  section  1548  of  the  charter  and  of  the  answering 
and  replying  affidavits,  examined.  Held,  that  although  the  petitioner  did 
not  establish  a  clear  legal  right  to  a  peremptory  writ,  the  circumstances 
were  such  that  the  court  below  should  have  exercised  its  discretionary 
power  in  granting  an  alternative  writ,  and,  therefore,  its  order  denying  the 
application  should  be  reversed.    Matter  of  8hepa/rd  v.  OakUy,  839 

MABBIED  WOMEN. 

When  earnings  belong  to  wife  —  evidence  as  to  election  to  labor  on  her 
own  account  —  presumption  as  to  earnings. 

See  Husband  and  Wife,  1-8. 

MASTER  AND  SERVANT. 

1.  Faetorj/  Act —  Unguarded  Betolving  Shaft.  Where  a  revolving 
shaft,  by  which  a  servant  was  injured  while  at  work  near  it,  was  ele- 
vated fourteen  or  iSfteen  feet  al)ove  the  floor  of  a  factory  and  could  be 


reached  only  by  the  use  of  a  ladder,  the  master  cannot  be  charged  with 
negligence  under  the  Factory  Act  (L.  1886,  ch.  4C9,  as  amd.  by  L.  1892, 
ch.  073,  §  8)  in  failing  to  properly  guard  it.     Dillon  v.  National  Coal  Tar 


2.  Master  Not  Liable  for  Failure  to  Warn  Servant  of  Danger  of  Work, 
Where  it  appears  in  an  action  brought  by  a  servant  against  a  master  to 
recover  for  injuries  sustained  b^  contact  with  a  rapidiv  revolving  shaft, 
near  which  the  plaintiff  was  directed  to  work,  that  the  plaintiff  was  a 
steamfitter  of  many  years'  experience,  that  he  had  some  knowledge  of  the 
dangers  attendant  upon  work  in  proximity  to  revolving  shafts  and  that 
the  danger  was  just  as  obvious  to  him  as  it  was  to  de^ndant,  the  latter 
is  not  liable  because  it  failed  to  have  plaintiff  instructed  as  to  the  dan- 
gerous character  of  the  work;  and  the  fact  that  the  danger  was  enhanced 
by  a  kevway  running  the  entire  length  of  the  shaft,  of  which  the  plaintiff 
had  no  knowledge,  is  immaterial,  since  where  the  danger  is  obvious  and 
great,  as  in.  the  case  of  a  revolving  shaft,  it  is  not  necessary  to  give 
warning  of  all  of  the  elements  which  serve  to  enhance  the  risk.    Id, 

Action  for  injuries  to  conductor  resulting  from  derailment  of  car. 

See  Evidence,  2. 
Labor  Law  applies  to  scaffolding  in  specified  cases  only. 

See  Negligence,  1. 

MECHANIC'S  LIEN. 

Action  to  foreclose  —  interest. 
See  Interest,  2. 

Insufficiency  of  notice  as  to  labor  performed  —  wnen  the  owner's  gran- 
tees, although  fraudulent,  may  assert  the  invalidity  of  the  lien. 

See  Liens,  1,  2. 

MEBOEB. 

Of  remainder  of  trust  estate  in  beneficiary. 

See  Trusts,  1,  2. 

MOBTOAOE. 

When  declarations  of  deceased  mortgagor  are  incompetent  to  affect  lien 
of  mortgage. 

See  EviDENCB,  8. 
39 


610  INDEX. 

MOBTGAOE—  Continued, 

"When  mortgagee  a  necessary  party  to  action  upon  policy  of  fire 
insurance — ]  urlsdiction. 

See  iNSUKAjNCB,  2,  8. 

MXTNIGIP AL  COBPO&ATION& 

Water  works  —  action  by  riparian  owner  to  restrain  diversion  of  stream. 
See  Riparian  Rights,  1,  2. 

Condemnation  of  land  for  municipal  purposes  —  when  property  owner 
who  has  accepted  the  award  and  conveyed  the  premises  may  thereafter 
recover  the  costs  of  the  proceeding. 
See  RocHBSTBR  (City  of). 

When  exemption  of  volunteer  firemen  from  taxation  relates  to  munici- 
pal, not  to  county  and  state  taxation. 
See  Tax,  4. 

MXTSBEB. 

Insanity  as  defense  —  sufficiency  of  evidence  to  warrant  conviction  — 
responsiblity  for  crime  —  when  admission  of  opinion  of  lay  witness  as  to 
rationality  of  acts  of  defendant  not  observed  by  him  does  not  justify 
reversal  of  judgment  of  conviction. 

See  Crimes,  1-8. 

Sufficiency  of  evidence  as  to  premeditation  and  deliberation. 
See  Crimes,  4. 

Trial  for  —  sufficiency  of  evidence  —  when  extracts  from  opinion  of 
Court  of  Appeals  are  properly  read  and  incorporated  in  charge. 

See  Crimes,  7,  8. 

NEGLIOENCB. 

1.  Labor  Law  Applies  to  Scaffolding  in  Specified  Caeee  Only.  Ordinary 
staging  put  up  in  a  room  from  four  to  six  feet  above  the  floor  to  faci  11- 
tate  the  placing  of  fixtures  cannot  be  regarded  as  a  scaffold  within  the 
meaning  of  the  Labor  Law  (L.  1897,  ch.  415,  §§  18,  19),  which  limits  the 
scaffolding  to  be  constructed  to  certain  specified  cases,  such  as  "the  erec- 
tion, repairing,  altering  or  painting  of  a  house,  building  or  structure: " 
and  where  the  common  law  imposes  no  liability  upon  the  master  for  an 
injury  resulting  to  an  employee  from  its  use  he  cannot  be  held  liable 
under  the  statute.     Schapp  v.  Bloomer.  125 

2.  Contritnitory  Negligence  in  Boarding  Moving  Car  Near  Obetruetion  in 
Street.  Where  it  is  claimed  in  an  action  to  recover  for  personal  injuries 
that  they  were  caused  by  the  negligent  act  of  a  conductor  in  causing  the 
speed  ot  a  slowly  moving  street  car  to  be  accelerated  while  plaintiff  was 
attempting  to  board  it  so  that  ho  was  thrown  back  against  the  end  of  a 
plank  projecting  from  a  barrier  surrounding  an  excavation  in  the  street, 
whereby  he  was  swept  from  the  step  of  the  car  and  thereby  injured,  and 
it  appears  that  he  was  aware  of  the  existence  of  the  barrier  prior  to  the 
date  of  the  accident,  and  that  at  the  time  he  attempted  to  board  the  car 
be  stood  in  a  well-lighted  place  and  within  three  or  four  feet  of  the  bar- 
rier, his  contributory  ne^^ligence  is  established  as  a  matter  of  law  and  he 
cannot  recover;  since  standing  so  near  the  barrier  his  act  in  attempting 
to  enter  the  car  while  in  motion  must  be  regarded  as  highly  negligent, 
even  assuming  that  a  bell  was  given  the  motorman  to  go  ahead.  Berry 
V.  Utiea  B.  L.  St.  By.  Co.  198 

Of  attorney,  in  settling  claim  for  less  than  its  face  value  —  measure  of 
damages. 

See  Attorney  and  Client. 
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KXOUOBNOE  —  Continued. 

Liability  of  gas  company  for  destruction  of  shade  trees  in  street  from 
escaping  gas. 

See  Easements. 

Action  for  injuries  resulting  from  derailment  of  car. 

See  EviDBNCB,  2. 

Unguarded  revolving  shaft  — when  master  not  liable  for  failure  to  warn 
servant  of  danger  of  work. 

See  Master  and  Servant,  1,  2. 

NEGOTIABLB  INSTBUMBNTa 

P^missory  note  —  when  part  payment  by  indorsers  does  not  discharge 
their  liability  —  when  action  not  barred  bv  Statute  of  Limitations — when 
indorsers  not  discharged  under  Negotiable  Instruments  Law  —  effect  of 
finding  by  court. 

.  See  Bills,  Notes  and  Checks,  1-4. 

NEW  TOBX  (CITY  OF). 

When  Oharges  *'  Pending"  Are  Ineuffleient  to  Prevent  the  Retirement  of  a 
Poliee  Officer  on  a  Peneion,  Whatever  may  be  the  ntfture  or  form  of  the 
charges  which  will  prevent  the  retirement  on  a  pension  of  a  member  of  the 
police  force  of  the  city  of  New  York,  who  is  a  veteran,  has  served  twenty 
yefirs  and  has  made  application  therefor  under  section  355  of  the  charter 
(L.  1901,  ch.  466)  providing  that  he  must  be  relieved  if  "there  are  no 
charges  against  him  pendine,"  an  anonymous  communication,  containing 
no  statement  of  an  act.  default  or  neglect  upon  his  part  which  would 
constitute  a  breach  of  duty,  although  certain  statements  were  ma(!e 
therein  which  by  argument  or  inference  mi£[ht  reflect  upon  him  as  a 
public  officer,  in  the  possession  of  the  commissioner  two  weeks  before  the 
application  for  retirement  was  filed  and  upon  which  no  charges  were  for- 
mulated, cannot  be  regarded  as  a  charge  "  pending  ;''  and  the  subsequent 
formulation  of  charges,  his  trial  thereon  and  removal,  cannot  affect  his  status 
as  a  retired  member  of  the  force.    People  ex  rel.  Fitzpatrick  v.  Oreene.    808 

Notice  of  increase  of  assessed  valuation  of  property. 

See  Constitutional  Law,  2. 
Title  to  Bloomingdale  road  (Broadway). 

See  Ejectment,  1. 

When  alternative  writ  of  mandamus  should  issue  to  compel  reinstate- 
ment of  discharged  employee  by  commissioner  of  water  supply. 

See  Mandamus. 

NOTES. 

Promissory  —  payment  —  accord  and  satisfaction  —  when  part  pavment 
by  indorsers  does  not  discharge  their  liability  —  when  action  not  barred 
Statute  of  Limitations  —when  indorsers  not  discliarged  under  Negoti- 
'  !  Instruments  Law  —  effect  of  finding  by  court. 

See  Bills,  Notes  and  Checks,  1-4. 

Consideration  —  when  note  given  to  secure  peace  between  husband  and 
wife  unenforceable  for  want  of  consideration. 
See  Bills,  Notes  and  Checks.  5. 

NOnOE. 

Of  increase  of  assessed  valuation  of  property  in  New  York  city. 

See  Constitutional  Law,  2. 
Of  lien  —  insufilciency  of.  as  to  labor  performed. 
See  Liens,  1. 
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MOBTGAOE—  Continued, 

"When  mortgagee  a  necessary  party  to  action  upon  policy  of  fire 
insurance — j  urisdiction. 

See  Insuka^yce,  2,  8. 

MUNICIPAL  COBPO&ATIONS. 

Water  works  —  action  by  riparian  owner  to  restrain  diversion  of  stream. 
See  Riparian  Rights,  1,  2. 

Condemnation  of  land  for  municipal  purposes — when  property  owner 
who  has  accepted  the  award  and  conveyed  the  premises  may  thereafter 
recover  the  costs  of  the  proceeding. 
See  RocHBSTBR  (City  of). 

When  exemption  of  volunteer  firemen  from  taxation  relates  to  munici- 
pal, not  to  county  and  state  taxation. 
See  Tax,  4. 

MTTBDEB. 

Insanity  as  defense  —  sufficiencv  of  evidence  to  warrant  conviction  — 
responsiblity  for  crime  —  when  admission  of  opinion  of  lay  witness  as  to 
rationality  of  acts  of  defendant  not  observed  by  him  does  not  justify 
reversal  of  Judgment  of  conviction. 
See  Crimes,  1-8. 

Sufficiency  of  evidence  as  to  premeditation  and  deliberation. 
See  Crimes,  4. 

Trial  for  —  sufficiency  of  evidence  —  when  extracts  from  opinion  of 
Court  of  Appeals  are  properly  read  and  incorporated  in  charge. 
See  Crimes,  7,  8. 

NEGLIOENCB. 

1.  Labor  Law  Applies  to  Scaffolding  in  Stifled  Caeee  Only.  Ordinary 
staging  put  up  in  a  room  from  four  to  six  feet  above  the  floor  to  facili- 
tate the  placmg  of  fixtures  cannot  be  regarded  as  a  sa^old  within  the 
meaning  of  the  Labor  Law  (L.  1897,  cb.  415,  §^  18,  19),  which  limits  the 
scaffoldinff  to  be  constructed  to  certain  specified  cases,  such  as  **  the  erec- 
tion, repairing,  altering  or  painting  of  a  house,  building  or  structure: " 
and  where  the  common  law  imposes  no  liabilitv  upon  the  master  for  an 
injury  resulting  to  an  employee  from  its  use  he  cannot  be  held  liable 
under  the  statute.    Schapp  v.  Bloomer,  125 

2.  Contributory  Negligence  in  Boarding  Moving  Car  Near  Obetruetum  in 
Street,  Where  it  is  claimed  in  an  action  to  recover  for  personal  injuries 
that  they  were  caused  by  the  negligent  act  of  a  conductor  in  causing  Uie 
speed  or  a  slowly  moving  street  car  to  be  accelerated  while  plaintiff  was 
attempting  to  board  it  so  that  he  was  thrown  baclc  against  the  end  of  a 
plank  projecting  from  a  barrier  surrounding  an  excavation  in  the  street, 
whereby  he  was  swept  from  the  step  of  the  CAr  and  thereby  injured,  and 
it  appears  that  he  was  aware  of  the  existence  of  the  barrier  prior  to  the 
date  of  the  accident,  and  that  at  the  time  he  attempted  to  board  the  car 
he  stood  in  a  well-light4Ml  place  and  within  three  or  four  feet  of  the  bar- 
rier, his  contributory  negligence  is  established  as  a  matter  of  law  and  he 
cannot  recover;  since  standing  so  near  the  barrier  his  act  in  attempting 
to  enter  the  car  while  in  motion  must  be  regarded  as  highly  negligent, 
even  assuming  that  a  bell  was  given  the  motorman  to  go  ahead.  Berry 
V.  Utica  B,  L.  St,  By,  Co.  198 

Of  attorney,  in  settling  claim  for  less  than  its  face  value  —  measure  of 
damages. 

See  Attorney  and  Client. 
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KXOLIOBNCE  —  Continued. 

Liability  of  gas  company  for  destruction  of  shade  trees  in  street  from 
escaping  gas. 

See  Easements. 
Action  for  injuries  resulting  from  derailment  of  car. 
See  Evidence,  2. 

Unguarded  revolving  shaft  — when  master  not  liable  for  failure  to  warn 
servant  of  danger  of  work. 

See  Master  and  Servant,  1,  2. 

NEOOTIABIiE  INSTBUMENTa 

Promissory  note  —  when  part  payment  by  indorsers  does  not  discharge 
their  liability  —  when  actioi^  not  barred  bv  Statute  of  Limitations — when 
indorsers  not  discharged  under  Negotiable  Instruments  Law  —  effect  of 
finding  by  court. 

.  See  Bills,  Notes  and  Checks,  1-4. 

NEW  YOBX  (CITY  OF). 

When  Charges  **  Pending"  Are  Ineuffleient  to  Prevent  the  Betirement  of  a 
Police  Officer  on  a  Pension,  Whatever  may  be  the  n^ure  or  form  of  the 
charges  which  will  prevent  the  retirement  on  a  pension  of  a  member  of  the 
police  force  of  the  city  of  New  York,  who  is  a  veteran,  has  served  twenty 
years  and  has  made  application  therefor  under  section  355  of  the  charter 
(L,  1901,  ch.  466)  providing  that  he  must  be  relieved  if  *' there  are  no 
charges  against  him  pending,"  an  anonymous  communication,  containing 
no  statement  of  an  act,  default  or  neglect  upon  his  part  which  would 
constitute  a  breach  of  duty,  although  certain  statements  were  made 
therein  which  by  argument  or  inference  might  reflect  upon  him  as  a 
public  officer,  in  the  possession  of  the  commissioner  two  weeks  before  the 
application  for  retirement  was  filed  and  upon  which  no  charges  were  for- 
mulated, cannot  be  regarded  as  a  charge  **  pending  ;**  and  the  subsequent 
formulation  of  charges,  his  trial  thereon  and  removal,  cannot  affect  his  status 
as  a  retired  member  of  the  force.    People  ex  rel.  FitzpatiHck  v.  Greene.    808 

Notice  of  increase  of  assessed  valuation  of  property. 

See  Constitutional  Law,  2. 
Title  to  Bloomingdale  road  (Broadway). 

See  Ejectment,  1. 

When  alternative  writ  of  mandamus  should  issue  to  compel  reinstate- 
ment of  discharged  employee  by  commissioner  of  water  supply. 

See  Mandamus. 

NOTES. 

Promissory  —  payment  —  accord  and  satisfaction  —  when  part  payment 
by  indorsers  does  not  discharge  their  liability  — when  action  not  barred 
Statute  of  Limitations  —when  indorsers  not  discharged  under  Negoti- 
■  I  Instruments  Law  —  effect  of  finding  by  court. 
See  Bills,  Notes  and  Checks,  1-4. 

Consideration  —  when  note  given  to  secure  peace  between  husband  and 
wife  unenforceable  for  want  of  consideration. 

See  Bills,  Notes  and  Checks,  5. 

NOnOE. 

Of  increase  of  assessed  valuation  of  property  in  New  York  city. 

See  Constitutional  Law,  2. 
Of  lien  —  insufficiency  of,  as  to  labor  performed. 
See  Liens,  1. 
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OSnCEBS. 

Action  by  stockholder  in  insolvent  corporation  against  former  officers 
on  ground  that  investment  was  induced  by  fraudulent  representations. 

See  Appeal,  4. 

Public  —  presentment  of  grand  jury  censuring. 

See  Appeal,  7. 

0BDEB8. 

Order  of  Appellate  Division  directing  railroad  commissioners  to  issue 
certificate  of  public  convenience  is  a  final  order  in  a  special  proceeding. 

See  Railroads,  3. 

PABTIES. 

Certiorari  to  review  special  franchise  assessment  by  state  board  of 
assessors  —  local  assessors  criticised  in  petition  not  entitled  to  intervene. 
See  Certiorabi. 

When  mortgagee  a  necessary  party  to  action  upon  policy  of  fire 
insurance. 

See  Insurance,  2. 

PABTITION. 

Infancy  of  Defendant  Does  Not  Entitle  Him  to  Reference  of  Imuee  of 
Fact  Againet  Objection  of  a  Party -^  Code  Civ.  Pro.  §§  1544,  1545.  Issues 
of  fact  joined  in  an  action  of  partition  are  triable  by  jury  as  a  matter  of 
right  (Code  Civ.  Pro.  g  1544)  whether  an  infant  is  a  partj  or  not.  Sec- 
tion 1545,  providing  that  where  a  party  has  made  default  m  appearing  or 
pleading,  "  or  where  a  party  is  an  infant  the  court  must  ascertain  »  ♦  ♦ 
by  a  rc^rence  or  otherwise,"  refers  only  to  defaults,  including  the  case  of 
an  infant  defendant  who  has  served  a  formal  answer  which  raises  no  issue, 
which  is  a  practical  default,  and  gives  him  no  right  to  insist  upon  a  refer- 
ence against  the  objection  of  one  of  the  parties  who  is  an  adult.  Fair- 
ioeather  v.  Burling,  117 

PATKBNT. 

Of  promissory  note  —  accord  and  satisfaction—  when  part  payment  by 
indorsers  does  not  discharge  their  liability. 
See  Bills,  Notes  and  Checks,  1. 

Of  legacy  —  proof  of  non-payment. 
See  Evidence,  4. 

PENAL  OODE. 

1.  §  21  —  Reeponsibiliti/  for  Crime.  Whatever  may  be  the  opinions  of 
medical  experts  as  to  the  insanity  of  a  person  charged  with  crime,  but  one 
test  of  responsibility  is  knqwn  to  the  law,  and  that  is  found  in  section  21 
of  the  Penal  Code;  and  when  the  evidence  adduced  upon  the  trial  affords 
little  reason  to  doubt  that  the  defendant  both  knew  the  nature  and  quality 
of  the  act  done  by  him  and  that  the  act  was  wrong,  the  jury  is  justified 
in  holding  him  responsible  whatever  may  have  been  his  eccentricity  of 
conduct,  or  however  abnormal  his  dispositfon.    People  v.  Silverman,    285 

2.  §  687a  —  Crimes  —  Indeter'/iinate  Sentence  —  Minimum.  In  apply  ing 
the  statute  (Penal  Code,  §  687a)  relating  to  the  minimum  of  indetennmate 
sentences,  the  words  *'  shall  not  be  less  than  one  year"  cannot  be  held  to 
be  a  mistake  and  interpreted  to  read  **  shall  not  be  more  than  one  year." 
Pe(^  ex  rel.  Sehali  v.  Depo.  486 

PSB80KAL  PBOPEBTY. 

When  equity  has  jurisdiction  to  determine  owne«^hip  of,  in  an  action 
for  an  accounting. 
See  Equftt,  2. 
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PSB80K  AL  PBOPEBTY  LAW. 

Not  retroactive  —  merger  of  remainder  of  trust  fund  in  beneficiary, 
i&tf  Trusts,  1,  2. 

PLEADING. 

Requisites  of  complaint  in  action  against  directors  for  corporate 
mismanagement. 

/tetf  Corporations.  4. 

PLEDGE. 

When  agent's  failure  to  obey  instructions  as  to  property  pledged  to  it 
by  principal  does  not  create  liability  as  for  a  conversion,  but  only  for 
the  resulting  damages. 

See  Principal  and  Agent. 

POLICE. 

When  charges  pending  are  insufiicient  to  prevent  the  retirement  of  a 
police  officer  on  a  pension. 
See  New  York  (City  of). 

POLICY. 

Of  Are  insurance  —  condition  that  if  building  fall,  except  as  a  result  of 
fire,  insurance  shall  cease.  «> 

See  Insurance,  4. 

PRACTICE. 

What  Constitutes  S1u>rt  Decision,  under  the  Code  {Code  Civ,  Pro.  §  1Q22; 
L.  1894,  Ch.  688,  §  3)  and  Distinguisfies  It  from  Long  Fomn  of  Decision. 
Where  a  decision  made  hy  a  trial  court  fails  to  comply  with  the  requisites 
of  the  long  form  of  decision  prescribed  by  section  1022  of  the  Code  of 
Civil  Procedure  (L.  1876,  ch.  448.  §  1022)  in  that  it  does  not  state  sepa- 
rately the  facts  found  and  the  conclusions  of  law,  there  being  no  facts 
separately  stated,  numberea  and  designated  and  no  separation  or  number- 
ing of  facts  or  law,  except  as  may  be  spelled  out  from  distinct  paragraphs 
of  the  decision  and  the  only  conclusion  stated  therein  is  involved  m  the 
direction  for  the  dismissal  of  the  complaint,  such  decision  must  be  held 
to  be  in  the  short  form  permitted  and  introduced  by  the  amendment  to 
section  1022,  enacted  in  1894  (L.  1894,  ch.  688,  §  3).  Jefttrson  Co.  Nat. 
Bank  v.  Detoey.  96 

Certiorari  to  review  special  franchise  assessment  by  state  board  of 
assessors  —  local  assessors  criticised  in  petition  not  entitled  to  intervene. 
See  Certiorari. 

Infancy  of  defendant  in  partition  action  does  not  entitle  him  to  refer- 
ence of  issues  of  fact  against  objection  of  a  party. 

See  Partition. 

To  be  observed  in  bringing  proceedings  before  board  of  railroad  com- 
missioners for  certificate  of  public  convenience  to  Appellate  Division  for 
review. 

See  Railroads,  2. 

PBBBOBIPnVE  BIGHTS. 

When  injunction  not  necessary  to  prevent  acquisition  of. 
See  Riparian  Rights,  2. 

FBINCIP  AL  AND  AGENT. 

When  Agent* s  Failure  to  Obey  InMtmetions  as  to  Property  Pledged  to  It  by 
Principal  Does  Not  Create  Liability  as  for  a  Conversion  Bat  Only  for  the 
Resulting  Damages.  Where  a  trust  company  to  which  certain  promis- 
sory notes  of  a  third  party  and  mortgages  given  as  collateral  thereto  had 
been  pledged  and  which  had  been  Instnicted  by  tlie  pledgee  to  foreclose 
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PBIKGIPAL  AND  AaSKT—  CorUintuxl. 

the  mortgages  and  "  bid  Id  the  property  for  somewhere  near  its  present 
vahie  and  take  judgment  against  the  makers  of  the  notes  for  any  deli- 
ciency  there  may  be/'  instead  of  following  instructions,  bids  in  the  prop- 
erty at  the  full  face  value  of  the  securities  with  interest  and  costs  thereon, 
which  was  much  more  than  the  value  of  the  land,  thus  releasing  the 
makers  from  any  liability  for  deficiency,  it  is  liable,  not  as  for  a  conver- 
sion of  the  securities,  but  only  for  the  difference  between  the  value  of 
the  land  and  the  amount  bid  for  the  same.  MinneapolU  Trust  Co,  v. 
Mather,  206 

Power  of  fire  insurance  agent  to  waive  condition  as  to  other  insurance. 
^Insurance,  1. 

PBOBABLE  OAXrSS. 

Of  action  to  recover  damages  for  alleged  infringement  of  trade  marks. 
See  Malicious  Prosecution,  2-4. 

PBOMISE. 

Deed  to  father,  part  consideration  paid  by  daughter — when  promise 
of  father  to  leave  propertv  to  daughter  not  enforceable— equitable  lien 
for  amount  advanced  with  Interest. 
See  Trusts,  3.  ' 

gXTATlKTTM, 

When  reservation  in  deed  of  "all  mines  and  minerals  "  does  not  include 
quarry. 

See  Deed. 

RAILBOABS. 

1.  Appeal  —  Sufficiency  of  Evidence,  The  testimony  examined  in  a 
proceeding  to  compel  the  board  of  railroad  commissioners  to  issue  a 
certificate  of  public  convenience  and  necessity  for  the  construction  of  cer- 
tain proposed  lines  of  street  railways,  and  hetd,  that  there  was  evidence 
tending  to  establish  the  fact  upon  which  was  based  a  finding  of  the  board 
to  the  effect  that  the  applicant  was  incorporated.      Matter  of  Wood.      93 

2.  Order  of  Appellate  Divieion  Directing  Railroad  Commiseiofiers  to  Imue 
Gertifleate  of  PMic  Convenience  —  Practice  to  Be  Observed  in  Britufing  up 
Proceedings  for  Revieto.  The  Appellate  Division  after  the  refusal  to  issue 
such  certificate  has  power  to  order  the  board  to  grant  it,  upon  a  review 
of  the  testimony  taken  before  the  commissioners,  of  the  maps  and 
papers  on  file,  together  with  the  findings.  While  the  statute  (Railroad 
Law  [L.  1892,  ch.  676],  ^  59) does  not  expressly  provide  that  a  copy  of  the 
testimony  shall  be  certified,  the  certification  must  be  deemed  implied 
and  intended,  and  although  it  does  not  point  out  the  precise  practice  that 
should  be  adopted  in  bringing  the  case  to  a  hearing,  the  Appellate  Divi- 
sion may,  by  rule  or  otherwise,  specify  the  time  and  notice  that  shall 
be  given  to  interested  parties.  Id. 

3.  Fifial  Order.  Such  an  order  is  a  final  order  in  a  special  proceeding, 
and,  in  the  absence  of  any  provision  in  the  Hailroad  Law  giving  the 
right  to  appeal  to  the  Court  of  Appeals,  is  appealable  under  section 
1^  of  the  Code  of  Civil  Procedure  so  far  as  questions  of  law  are 
concerned.  Id. 

4.  When  Not  LiaUe  to  Abutting  Owner  for  Injuries  Incurred  by  Con- 
struction  of  Viaduct.  Where  a  steam  surface  railroad  companv  has  been 
granted  a  right  of  way  in  fee,  it  is  not  liable  to  the  owner  of  property 
abutting  on  a  street  in  front  of  the  railroad,  who  subsequently  acquired 
title  to  his  premises  through  mesne  conveyances  from  the  same  grantor, 
for  the  increased  damages  to  his  easements  caused  by  the  construction 
thereafter  of  a  viaduct,  upon  which  it  operated  its  trains  for  the  pur- 
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pose  of  coDDectiDg  with  an  elevated  road;  since  such  structure  and  use 
not  being  inconsistent  with  the  object  of  incorporation  is  legal,  and  if 
properly  exercised  the  injuries  resulting  therefrom  are  damnum  absque 
injuria.    Bennett  v  Long  Mand  B,  E,  Ca.  481 

5.  Liability  for  Damagee  to  Domeetic  Animate  under  Section  82  of  tJie 
Bailroad  Law.  Section  82  of  the  Railroad  Law  (L.  1890,  ch.  665)  imposes 
no  duty  upon  a  railroad  corporation  to  keep  closed,  except  when  used, 
farm  gates  placed  in  fences  for  the  convenience  of  the  owners  of  adjoin- 
ing property.  If  the  fences  are  in  yood  repair,  in  the  absence  of  affirma- 
tive proof  of  some  negligent  or  willful  act  causing  the  injury,  it  is  not 
liable  for  damages  to  domestic  animals  straying  through  an  open  gate- 
way upon  the  track  and  which  were  killed  thereon.  Mere  proof,  there- 
fore, of  the  accident  and  that  the  gate  was  open  is  insufficient  upon  which 
to  base  a  recovery,  especially  in  a  case  where  the  adjoining  owner  was 
notified  that  the  gate  was  open  and  promised  to  close  it.  Whatey  v.  Erie 
B.  B,  Co.  448 

Liability  of  company  for  loss  of  baggage  delivered  to  and  lost  on 
connecting  lines. 

See  Carrikrs,  1,  2. 

Action  for  injuries  resulting  from  derailment  of  street  car. 
See  Evidence,  2. 

Change  of  grade  in  highway  under  provision  of  Railroad  Law  relating 
to  grade  crosenngs. 

See  Highways. 

Contributory  negligence  in  boarding  moving  car  near  obstruction  in 
street. 

See  Negligence,  2. 

BBAL  PBOPEBTY. 

When  reservation  in  deed  of  "  all  mines  and  minerals  "  does  not  include 
limestone. 

See  Deed. 

Easement  of  abutting  owner  in  shade  trees  growing  in  street. 

See  Easements. 

Action  to  enforce  a  legacy  as  a  lien  on. 
See  Evidence.  3. 

When  owner  of  abutting  property    cannot  recover  from   town  for 
damages  claimed  to  have  been  caused  by  change  of  grade  in  highway 
pursuant  to  provisions  of  Railroad  Law  relating  to  grade  crossings. 
See  Highways. 

Action  to  charge  lands  with  payment  of  legacies. 
See  Legacies,  1. 

When  railroad  not  liable  to  abutting  owner  of,  for  injuries  incurred  by 
construction  of  viaduct  in  street. 

See  Railroads,  4. 

Condemnation  of. 
See  Rochester  (City  of). 

When  safe  deposit  vaults  are  taxable  as. 
See  Tax,  1,  2. 
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Resulting  trust  iu — deed    to    fnther,    part    consideration    paid    by 
daughter — equitable  lien  for  amount  advanced,  with  interest. 

See  Trusts,  8. 

BEFEBENCE. 

Infancy  of  defendant  in  partition  action  does  not  entitle  him  to  refer- 
ence of  issues  of  fact  against  objection  of  a  party. 
See  Partition. 

BEMAINBEB. 

Merger  of  remainder  of  trust  estate  in  beneficiary. 

See  Trusts,  1,  2. 

BESEBVATIONS. 

When  rcserration  in  deed  of  **  all  mines  and  minerals"  does  not  include 
limestone. 
See  Deed. 

BEVISED  STATUTES. 

1.  1  M,  S.  7S0,  §  ^—Testamentary  Trv»U— Statute  Permitting  Merg- 
ing of  liemainder  of  Trust  Estate  in  Beneficiary  Entitled  to  Income  Thertcf 
--- Pffi'sonal  Pi-operty  Law  {L.  1897,  Gh.  417,  §  8)  Not  Betroaetive.  The 
provision  of  the  Personal  Property  Law  (L.  1897.  ch.  417.  §  8)  which 
relates  to  trusts  of  personal  property  created  to  provide  an  income 
for  the  beneficiary  thereof  and  provides  a  way  in  which  the  princi- 
pal fund  of  such  trusts  may  be  merged  in  the  beneficiaTy  and  the 
estate  of  the  trustee  thereupon  eease  is  not  retroactive  and  applies  only 
to  trusts  created  after  its  enactment;  it  superseded  and  took  the  place  of 
chapter  452  of  the  Laws  of  1893,  <'hanging  the  former  rule  (1  R.  8.  780, 
g  6o).  which  by  its  language  was  expressly  applicable  to  "any  trust 
heretofore  or  hereafter  created,"  and  omitted  the  words  **any  trust  here- 
tofore or  hereafter  created,"  thereby  justifying  the  inference  that  tlie 
legislature  intended  to  make  the  new  statute  prospective  and  applicable 
only  to  trusts  created  after  its  enactment.     Metcalfe  v.  Union  2'rust  Co,    89 

2.  Same  —  W/ien  Trust  to  Pay  Income  to  Testatofs  Widow  for  Life,  or 
Until  She  Remarry,  Cannot  Be  Merged  in  Her  by  Release  of  Remainder- 
men, Where  the  children  of  a  testator  entiUed  to  the  principal  of  a 
trust  fund  established  by  testator  to  provide  an  income  lor  his  widow 
durinff  her  life  or  until  she  should  remarry,  duly  assigned  and  trans- 
ferred to  the  widow  all  their  right,  title  and  interest  in  and  to  the 
remainder  in  such  trust  fund,  and  the  widow  bv  a  subsequent  instrument 
in  writing  released  to  herself,  as  the  person  entitled  to  the  entire  remain- 
der, all  of  her  interest  in  the  income  of  the  fund,  the  trust  is  not  thereby 
merged  and  terminated,  and  the  trustee  released  from  responsibility  under 
the  trust,  under  the  Personal  Property  Law  (L.  1897,  ch.  417,  §  8), 
where  the  will,  by  which  the  trust  was  created,  became  effective  in  1892, 
when  the  statute  then  in  force  (1  R.  S.  780.  §  68),  n.ade  the  interest  of  the 
beneficiary  of  such  trust  inalienable,  and  the  testator  clearly  expressed  his 
intention  that  his  widow's  interest  should  be  restricted  to  the  income  of 
the  trust  fund  during  her  life,  or  until  she  remarried.  Id. 

BIPABIAN  BIGHTS. 

1.  Action  by  Rijyarian  Owner  to  Restrain  Diversion  of  Stream — When 
Lac/ies  Estops  Plaintiff  from  Maintaining  the  Action.  Where  it  appears 
in  an  action  by  a  riparian  owner  for  a  permanent  injunction  restraining 
the  alleged  diversion  of  a  stream,  that  the  diversion,  if  any,  was  caused 
by  the  defendant,  a  municipality,  which  fifteen  years  before  had  erected 
a  sjstem  of  water  works,  and  against  the  construction  of  which  the 
plaintiffs  or  their  predecessors  had  made  no  protest,  that  the  svstem  had 
been  operated  ever  since,  and  during  all  that  time  they   h»id   never 
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attempted  to  assert  their  alleged  rights  uDtil  the  commencement  of  the 
action,  they  are  chargeable  with  such  laches  as  will  estop  them  from 
maintaining  it,  and  under  such  circumstances  it  is  not  necessary  for  the 
trial  court  to  examine  the  question  of  the  alleged  diversion  and  in  the 
exercise  of  discretion  determine  whether  the  prayer  for  a  perpetual 
injunction  should  be  granted.  Penrhyn  Slate  Co,  v.  Chanville  EL  L.  di 
P.  Co.  80 

2.  When  Injunction  Not  Jfecesaary  to  Prevent  Acquisition  of  Prescnptive 
Right.  The  claim  that  although  the  diversion  was  nominal  and  the 
damages  slight,  unless  an  injunction  was  granted  the  defendant  might 
by  lapse  of  time  acquire  a  prescriptive  right  to  the  use  of  an  indefinite 
quantity  of  water  from  the  stream,  is  untenable,  since  the  use  could  not 
be  enlarged  and  a  prescriptive  right  founded  thereon;  and.  moreover,  if 
there  were  any  damages,  the  plaintiff  has  an  adequate  remedy  at  law.    Id. 

Injunction  to  restrain  alleged  diversion  of  a  stream. 
See  Appeal,  2. 

BOCHESTEB  (CITY  OF). 

Condemnation  of  Land  for  Municipal  Purposee — When  Property  Owner 
WIu>  Has  Accepted  Award  and  Conteyed  the  Premises  May  Thereatfter 
Eecofjer  the  Costs  of  t/ie  Proceeding.  The  statute  entitled,  "  An  act  for  the 
government  of  cities  of  the  second  class"  (L.  1898,  ch.  182.  §  149,  as  amd. 
by  L.  1899,  ch.  581,  §  16),  provides  that  whenever  any  real  estate  shall  be 
required  for  any  municipal  purpose  it  may  be  acquired  **  by  condemna- 
tion proceedings  conducted  under  the  laws  prescribinsf  the  method  of 
procedure  of  acquiring  title  to  real  estate  by  the  right  of  eminent  domain 
m  force  in  the  several  cities  respectively  at  the  time  of  the  taking  effect  of 
this  act; "  and,  where  the  charter  in  forc«  in  the  citv  of  Rochester  at  that 
time  (L.  1880,  ch.  14,  as  amd.  by  L.  1897,  ch.  784),  provided  in  section  162 
that  title  to  lands,  waters  and  property  might  be  acquired  by  that  city 
in  the  manner  prescribed  by  the  Condemnation  Law  (Code  Civ.  Pro. 
§§  33.'>7-3884),  a  property  owner  whose  lands  have  been  condemned  in  a 
proceeding  instituted  by  the  city  under  that  law  and  who  has  accepted 
the  award  made  therein  and  conveyed  the  land  to  the  city  upon  the  pay- 
ment of  the  award,  but  reserving  all  rights  as  to  costs  and  allowances,  is 
entitled,  under  section  3872,  to  recover  from  the  city  the  costs  of  the  pro- 
ceeding to  be  taxed  as  therein  provided.    Matter  of  City  of  Rochester.    322 

SALE. 

Of  its  own  stock  by  corporation  —  when  sale  is  *' dividend  on"  — 
recognition  of  vendee's  rights. 
See  Corporations,  1-8. 

SOAPFOLDINa. 

When  Labor  Law  applicable  thereto. 

See  Neolioence,  1. 

8EKTEKCS. 

Indeterminate  —  minimum  under  section  687a  of  Penal  Code — inde- 
terminate sentence  not  erroneous  because  the  minimum  of  term  may 
exceed  maximum  after  deducting  commutation. 

S^  Crimes,  5,  6. 

SESSION  LAWS. 

1.  1847,  Ch.  20S^  ESeetment^Neio  York  City -- Title  to  Bloomingdale 
Road  (Broadway).  Chapter  203  of  the  Laws  of  1847,  entitled  "  An  act  to  lay 
out  a  new  street  in  the  twelTth  ward  of  the  city  of  New  York  and  to  keep 
open  a  part  of  the  Bloomingdale  road  (Broad wav)  in  said  city."  which  after 
describmg  by  metes  and  bounds  the  strip  of  land  taken,  including  the 
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Bloomiagdale  road,  an  actual,  existing  and  traveled  highway,  declared 
the  same  *'  for  all  legal  purposes  to  be  one  of  the  streets  of  the  said  city 
in  like  manner  as  if  the  same  had  been  so  laid  out  by  the  commissioners 
appointed  in  and  by  the  act  entitled  *  An  act  relative  to  improvements 
touching  the  laying  out  of  streets  and  roads  in  the  city  of  New  York  and 
for  other  purposes,  passed  April  8d,  1807,' "  appropriated  eo  iMtanti  the 
lands  described  in  it  and  vested  the  fee  thereof  in  the  city  of  New  York, 
leaving  to  the  owners  the  right  to  obtain  compensation  for  such  appro- 
priation from  the  city  through  proceedings  therefor  autborlased  by  stat- 
ute; and  where  the  city  thereafter,  pursuant  to  an  act  of  the  legislature 
(L.  1869,  ch.  890).  providing  for  the  alteration  of  the  lines  of  the  street, 
abandoned  a  strip  thereof,  incorporating  it  with  the  adioining  property 
and  assessed  the  owner  thereof  for  such  benefit,  an  action  of  ejectment 
against  his  successors  in  title,  brought  by  descendants  of  the  owners  of 
the  land  taken  pursuant  to  the  act  of  1847,  based  upon  a  claim  of  title  to 
the  fee  of  the  street,  will  not  lie.    MoU  v.  Em,  846 

2.  1860,  Ch.  90—  Married  Women—  Wfien  Eaminge  Belong  to  Wtfe, 
Under  the  acts  relating  to  the  rights  of  married  women  (L.  1860,  ch.  90, 
§  2;  L.  1884,  ch.  881. 1 1)  the  earnings  of  the  wife  from  services  rendered 
to  a  third  party,  distinct  from  the  common-law  duties  she  owes  her  hus- 
band in  the  marital  relation,  in  this  case  as  a  nurse  or  attendant,  belong  to 
the  wife,  and  she,  and  not  he,  is  entitled  to  recover  therefor.  Steven$  v. 
Gunninglvam.  454 

1869,  Ch.  890.     See  par.  1,  this  title. 

1876,  Ch.  448.    See  par.  10,  this  title. 

8.  1879,  Ch.  ^^^  Mutual  Benefit  AseodcUion  — Ultra  Viree  Waiter  of 
Rule  as  to  Beneficiaries.  A  certificate  issued  by  a  mutual  benefit  associa- 
tion designating  as  the  beneficiary  one  who  was  neither  a  relative  of  nor  a 
dependent  upon  the  insured,  '*  with  whom  he  lives  and  upon  whom  he 
depends,  or  such  other  persons  as  the  rules  and  regulations  of  said  asso- 
ciation shall  determine."  entitles  the  beneficiary  named,  upon  the  death 
of  the  insured,  to  the  sum  designated  therein,  notwithstanding  the  provi- 
sions of  a  by-law  of  the  association  restricting  the  designation  of  bene- 
ficiaries to  relatives  and  dependents  only,  where  it  appears  that  the  act 
under  which  it  was  incori>orated  (L.  1879,  ch.  496,  §  7)  authorized  others 
to  be  named  as  beneficiaries,  and  that  the  association,  with  knowledge 
that  the  beneficiary  designated  was  not  within  the  class  embraced  in  the 
by-law,  accepted  tlie  member  and  thereafter  received  his  dues  and  assess- 
ments, and,  therefore,  must  be  deemed  to  have  waived  any  defense  of 
ultra  vires  founded  upon  such  by-law.     Coulson  v.  Flynn.  62 

1880,  Ch.  14.     See  par.  21,  this  title. 

1884.  Ch.  381.     See  par.  2.  this  title. 

4.  1886,  Ch.  21  —  If uleterminate  Sentence  Not  Erroneous  Because  the 
Minimum  of  Term  May  Exceed  Maximum  After  Deducting  Commutation, 
Where  the  maximum  of  the  term  of  a  convict  sentenced  for  a  felony, 
while  the  Commutation  Law  of  1886  (Chap.  21)  was  in  force,  was  four 
^ears  and  seven  months  and  the  minimum  four  years,  the  sentence  is  not 
illegal  because  the  convict  may  earn  commutation  entitling  him  to  his 
discharge  before  the  expiration  of  the  minimum  for  which  he  was  sen- 
tenced, since  he  may  never  earn  it.     People  ex  rel.  Schali  v.  Deyo.         426 

5.  1886,  Ch.  409.  Factory  Act—  Unguarded  Bevoltfing  Shaft.  Where 
a  revolving  shaft,  by  which  a  servant  was  injured  while  at  work  near  it, 
was  elevated  fourteen  or  fifteen  feet  above  the  floor  of  a  factory  and  could 
be  reached  only  by  the  use  of  a  ladder,  the  master  cannot  be  charged  with 
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negligence  under  the  Factory  Act  (L.  1886,  ch.  409,  as  amd.  by  L.  1892, 
ch.  678,  §  8)  in  failing  to  properly  guard  it,  DiUon  v.  National  Coal 
Tar  Co,  215 

1889,  Ch,  217.     See  par.  25,  this  title. 

6.  1890.  Ch,  565,  Bailfoad  Law  —  Highway  —  Change  of  Grade  Therein 
wider  Railroad  Law  Belating  to  Grade  Croeeinge  —  Wtien  Owner  of  Abvt- 
ting  Property  Cannot  Becowr  fmm  Town  for  Datnages  Claimed  to  Hate 
Been  Caused  by  Change  of  Grade.  The  owner  of  property  abutting  upon 
a  highway  which  is  graded  or  changed  by  the  public  authorities  has  no 
right  of  action  againeit  the  town  or  municipality  unless  such  right  of 
action  is  given  by  some  express  statute;  and  where  the  grade  of  a  high- 
way has  been  changed  by  depressing  it  so  as  to  carry  the  highway  under 
a  railroad  crossing  in.  pursuance  of  an  order  made  by  the  railroad  com- 
missioners of  the  state  requiring  the  companies  owning  and  operating  the 
railroad  and  the  town  authorities  to  make  such  underground  crossing^  for 
the  safety  of  the  public,  under  the  provisions  of  the  Railroad  Xaw 
(L.  1890.  ch.  565),  which  order  was  affirmed  by  the  Court  of  Appeals,  the 
abutting  owner  affected  by  such  change  in  grade  cannot  maintain  an 
action  against  the  town  for  the  damages  claimed  to  have  been  caused 
thereby,  under  a  complaint  which  merely  alleges  that  such  order  was 
made  by  the  railroad  commissioners;  that  it  was  opposed  by  the  town 
but  affirmed  by  the  Court  of  Appeals;  that  the  order  authorized  the  town 
and  the  railroad  companies  to  purchase  lands  described  therein  and 
directed  them  to  make  such  underground  crossing,  and  that  in  pursuance 
thereof  the  change  in  grade  was  imide  whereby  the  highway  in  front  of 
plaintiff's  premises  was  destroyed;  and  there  is  no  allegation  that  the  order 
directed  the  purchase  of  any  lands  of  the  plaintiff,  or  that  any  of  his  land 
outside  of  the  limits  of  the  highway  was  taken;  the  allegation  that  the 
highway  was  destroyed  is  obviously  a  conclusion  and  can  only  mean  that 
in  the  process  of  chancing  the  crossing  to  an  underground  crossing  the 
highway  in  front  of  plaintiff's  premises  was  depressed  below  the  original 
level.     Smith  v.  Boston  d  Albany  B.  B.  Co.  182 

7.  Idem  —  Bnili^oad  Law  —  Liability  for  Damages  to  Bomestie  Animals. 
Section  82  of  the  Railroad  Law  (L.  1890,  ch.  565)  imposes  no  duty  upon  a 
milroad  corporation  to  keep  closed,  except  when  used,  farm  gates  placed 
in  fences  for  the  convenience  of  the  owners  of  adjoining  property.  If 
the  fences  arc  in  cood  repair,  in  the  absence  of  affirmative  proof  of  some 
negligent  or  willful  act  causing  the  injury,  it  is  not  liable  for  damages 
to  domestic  animals  straying  through  an  open  gateway  upon  the  track 
and  which  were  killed  thereon.  Mere  proof,  therefore,  of  the  accident 
and  that  the  gate  was  open  is  insufficient  upon  which  to  base  a  recovery, 
especially  in  a  case  where  the  adjoining  owner  was  notified  that  the  gate 
was.open  and  promised  to  close  it.     WJtaley  v.  Erie  B.  B.  Co.  448 

8.  1890,  Ch.  568,  Highway  Law —  Villages  —  Bight  to  Enjoin  Encroach- 
tnents  upon  Public  Streets.  A  village  may  maintain  an  action  to  enjoin 
an  alleged  encroachment  upon  a  public  street,  although  the  right  is 
not  expressly  conferred  by  the  Village  Law  (L.  1897,  ch.  414) ;  it  is,  how- 
ever, to  be  implied  from  the  Highway  Law  (L.  1890,  ch.  568),  section  15 
of  which  confers  the  right  upon  highway  commissioners  to  maintain  such 
an  action  in  the  name  of  the  town;  and  as  section  141  of  the  Village  Law 
constitutes  the  village  a  "separate  highway  district"  with  exclusive 
control  in  the  board  of  trustees  over  the  streets,  the  same  power  with 
respect  to  a  public  street  of  a  village  must  be  deemed  by  necessary  impli- 
cation to  have  been  conferred  upon  the  trustees  thereof  as  is  conferred 
upon  a  highway  commissioner  of  a  town  with  respect  to  the  highways 
therein.     Village  of  Oxford  y.Willoughby.  155 

1892,  Ch.  673.     See  par.  5.  this  title. 
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9.  1892,  Ch,  676,  Railroad  Late  —  Order  of  AppeUaOe  DivUion  Directing 
Railroad  Gommimonen  to  Isius  CertifleeUeof  PMic  Contenienee  —  Practice 
to  Be  Observed  in  Bnnging  up  Proceedings  for  Eeview.  The  Appellate 
Division  after  the  refusal  to  issue  a  certificate  of  public  convenieDce  and 
necessity  for  the  construction  of  certain  proposed  lines  of  street  railways, 
has  power  to  order  the  board  of  railroaa  commissioners  to  grant  it,  upon 
a  review  of  the  testimony  taken  before  the  commissioners,  of  the  maps 
and  papers  on  file,  together  with  the  findings.  While  the  statute  (Rail- 
road Law  [L.  1892,  ch.  676],  ^^9)  does  not  expressly  provide  that  a  copy 
of  the  testimony  shall  be  certified,  the  certification  must  be  deemed  implied 
and  intended,  and  although  it  does  not  point  out  the  precise  practice  that 
should  be  adopted  in  bringing  the  case  to  a  hearine,  the  Appellate 
Division  ma^,  by  rule  or  otherwise,  specifv  the  time  and  notice  that  shall 
be  given  to  interested  parties.    Matter  of  ]Vood.  93 

1898,  Ch,  452.    See  par.  17,  this  title. 

10.  1894,  Ch.  688—  What  Constitutes  Short  Decision  under  t/^e  Code  and 
Dietinguisfies  It  from  Long  Form  of  Decision.  Where  a  decision  made  by 
a  trial  court  fails  to  comply  with  the  requisites  of  the  long  form  of  decision 
prescribed  by  section  1022  of  the  Code  of  Civil  Procedure  (L.  1876,  ch. 
448,  §  1022)  in  that  it  does  not  state  separately  the  facts  found  and  the 
conclusions  of  law,  there  being  no  facts  separately  stated,  numbered  and 
designated  and  no  separation  or  nuraberinff  of  facts  or  law,  except  as  may 
be  spelled  out  from  distiDct  paraffraphs  of  the  decision  and  the  only  con- 
clusion stated  therein  is  involvea  in  the  direction  for  the  dismissal  of  the 
complaint,  sucL*  decision  must  be  held  to  be  in  the  short  form  permitted 
and  introduced  by  the  amendment  to  section  1022  enacted  in  1894  (L.  1894, 
ch.  688,  §  8j.    Jefferson  Co.  Nat.  Bank  v.  Dewey.  98 

11.  1895,  Ch.  635—  Charter  of  City  of  Yonkers—  Wfien  Assessment  for 
Curbing  New  Street  Is  Invalid  Because  Land  Assessed  Does  Not  Front  on 
Such  Street.  Where  it  appears  in  an  action  to  set  aside,  as  a  cloud  upon 
plaintiff's  title,  an  assessment  for  the  construction  of  a  street  in  a  city, 
that  eighty -five  per  cent  of  such  assessment  was  for  grading  and  curbing 
a  new  street,  ana  that  no  part  of  the  land  assessed  fronted  on  that  street, 
and  it  is  provided  by  the  charter  of  the  city  (Revised  charter  of  the  city 
of  Yonkers.  L.  1895,  ch.  685,  lit.  7,  g  19)  that  the  expense  of  setting 
curbs  shall  be  assessed  only  upon  lots  of  land  that  front  on  the  street  in 
proportion  to  their  frontage,  the  assessment  is  invalid  and  illegal  to  that 
extent,  and  it  is  immaterial  that  such  irregularity  is  not  stated  in  the 
complaint  where  evidence  of  the  facts  showing  such  invalidity  was 
admitted  upon  the  trial  without  objection,  and  the  point  was  taken  in 
consideration  by  the  trial  court.     Harriman  v.  City  of  Yonkers.  24 

12.  1896,  Ch.  908,  Tax  Law -- Assessment  upon  Capital  Stock  of  Safe 
Deposit  Company  Properly  Includes  Value  of  VauUs  Not  Taxed  as  Real 
Estate — Certiorari  —  Proceedings  Thereunder  in  the  Nature  of  a  New 
Trial.  Where  vaults  owned  by  a  safe  deposit  company  but  situated  in 
buildings  owned  by  other  parties,  have  not  been  considered  in  the  assess- 
ment of  such  builaines.  they  are  properly  included  in  the  valuation  of  the 
property  of  the  safe  deposit  company  for  the  purpose  of  fixing  the  taxable 
value  of  its  capital  stock  and  their  value  is  not  deductible  therefrom 
under  the  provisions  of  the  Tax  Law  (L.  1896,  ch.  908.  §  12);  that  the 
assessors  were  unaware  of  the  existence  of  the  vaults  and  included  in  their 
assessment  of  the  buildings  no  sum  for  their  value  is  properly  proved 
under  the  statutory  writ  ofcertiorari.  the  proceedings  in  which  are  in  the 
nature  of  a  new  trial.    People  ex  rel,  Knickerbocker  S.  D.  Co.  v.  Wdls,    245 

18.  Idem  —  Tax  Law —  Certiorari  to  Review  Special  Fianchise  Assess- 
ment by  State  Board  of  Assessors  —  Local  AsMsstrrs  Criticized  in  Petition 
Not  Entitled  to  Intervene.  The  Supreme  Court  has  no  power  to  amend  an 
order  granting  a  writ  of  certiorari  under  the  Tax  Law  (L.  1896,  ch.  908, 
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g  250;  L.  1899,  ch.  712.  §  45)  to  review  an  assessment  of  a  special  fran- 
chise  by  the  sttite  board  of  tax  commissioners,  so  as  to  direct  that  it  shall 
run  to  the  local  assessors  upon  their  application,  as  well  as  to  the  state 
board,  after  the  filing  of  the  return  by  the  state  board  and  the  trial  of  the 
issue,  but  before  final  decision  thereon.  The  fact  that  the  petition  for  the 
writ  contained  statements  alleged  to  reflect  unfavorably  upon  the  official 
action  of  the  local  assessors  does  not  entitle  them  to  intervene  in  the  liti- 

fation,  nor  does  the  use  of  the  words  in  section  45,  *'  unless  otherwise 
irected  by  the  court  or  judge  granting  the  writ,"  Justify  the  court  in 
making  them  parties,  since  they  apply  only  to  parties  legally  interested 
in  the  proceeding,  not  to  those  whose  only  interest  is  sentimental  and 
whose  sole  purpose  in  making  the  application  is  to  protect  their  official 
reputations  or  to  repel  any  reflection  incidentally  cast  upon  them  in  a  liti- 
gation between  other  parties  upon  other  questions.  Peovle  ex  rel.  Boches- 
ier  Telephone  Co,  v.  PiHeet  ^  800 

14.  Idem —  Tax  Law -^  Foreign  Corporation  Owning,  Managing  and  Rent- 
ing Office  Building  in  the  City  ofNexo  York  h  Liable  to  Lieense  and  Franchiee 
Tax  as  Corporation  Havirig  Capital  Employed  Within  tJie  Slate,  Where 
the  charter  of  a  corporation,  organized  under  the  laws  of  the  State  of 
New  Jersey  for  the  immediate  object  of  takins^  title  to  land  in  the  city  of 
New  York,  on  which  is  situated  a  valuable  ofSce  building,  the  incorpora- 
tors being  the  persons  who  owned  the  building  as  tenants  in  common,  is 
broad  enough  to  authorize  unlimited  dealing  in  real  estate  of  every 
description  any  where  within  the  United  States,  and  in  personal  property 
of  every  name  and  nature,  although  the  corporation  has  no  surplus  but 
has  all  of  its  capital  invested  in  the  property  and  employed  in  the  care, 
management  and  renting  of  the  building  to  numerous  tenants  and  the 
collection  of  rents  therefrom,  from  which  it  derives  a  net  income  devoted 
to  dividends,  it  is  engaged  in  carrying  on  business  by  the  active  use  of 
capital  and  is,  therefore,  subject  to  the  license  and  franchise  tax  imposed 
on  foreign  corporations  doing  business  within  the  state  by  sections  181 
and  182  of  the  Tax  Law  (L.  1896.  ch.  908).  People  ex  rel,  WaU  dk  H.  St. 
Realty  Co.  v.  MiUer.  828 

15.  1897,  Ch,  414,  ViUage  Law— When  Direction  to  Construct  Sidewalk 
Is  a  Consent  Under  Section  162.  A  direction  by  village  trustees  to  the 
owner  of  premises  abutting  on  certain  streets  to  construct  a  four-foot 
flag  sidewalk  is  a  consent  to  his  so  doing  within  the  meaning  of  section 
162  of  the  Village  Law  (L.  1897,  ch.  414)  providing  that  whenever  the 
abutter,  with  the  consent  of  the  trustees,  constructs  a  sidewalk  of  stone, 
etc.,  the  board  of  trustees  shall  credit  the  abutter  on  his  assessment 
with  three-quarters  of  the  actual  expense  of  constructing  the  walk; 
or  in  lieu  thereof  may  pay  him  one-half  of  such  cost;  and  where  he 
complies  with  such  direction  he  is  entitled  to  reimbursement  as  provided 
therein  notwithstanding  the  fact  that  under  the  authoritv  of  section  161 
the  board  had  previously  resolved  that  the  sidewalks  oi  the  village  be 
constructed  by  the  abutting  property  owners  at  their  own  expense;  since 
the  latter  section  must  be  deemed  to  applv  to  sidewalks  generally,  the 
former  to  those  constructed  of  the  material  specified  therein  and  of  the 
better  grade,  the  consent  being  required  to  keep  their  cost  within  the 
control  of  the  board  of  trustees.    Sanfoid  v.  ViUage  of  Warwick,  20 

See,  also,  par.  8,  this  title. 

16.  1897,  Ch  415,  Labor  Law  — Applies  to  Boaffdtding  in  Specified  Cases 
Only,  Ordinary  staging  put  up  in  a  room  from  four  to  six  feet  above  the 
floor  to  facilitate  the  placing  of  fixtures  cannot  be  regarded  as  a  scaffold 
within  the  meaning  of  the  Labor  Law  (L.  1897.  ch.  416.  §g  18,  19),  which 
limits  the  scaffolding  to  be  constructed  to  certain  specified  cases,  such  as 
"the  erection,  repairing,  altering  or  painting  of  a  house,  building;  or 
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structure; "  and  where  the  commou  hiw  imposes  no  liability  upon  the 
master  for  an  injury  resulting  to  an  employee  from  its  use  he  cannot  be 
held  liable  under  the  statute.     ScUapp  v.  Bloottier.  125 

17.  1897,  Ch,  417,  Psrtonal  Property  Law —Not  Beiroaetite.  The 
provision  of  the  Personal  Property  Law  (L.  1897.  ch.  417,  g  8)  which 
relates  to  trusts  of  personal  property  created  to  provide  an  income  for  the 
beneficiary  thereof  and  provides  a  way  in  which  the  principal  fund  of 
such  trusts  may  be  merged  in  the  beneficiary  and  the  estate  of  the  trustee 
thereupon  cease  is  not  retroactive  and  applies  only  to  trusts  created  after 
its  enactment;  it  superseded  and  took  the  place  of  chapter  452  of  the 
Laws  of  1898,  changing  the  former  rule  (1  R.  S.  780,  g  68),  which  by  its 
language  was  expressly  applicable  to  **  any  trust  heretofore  or  hereafter 
created,"  and  omitted  the  words  "any  trust  heretofore  or  hereafter 
created/'  thereby  justifying  the  inference  that  the  legislature  intended  to 
make  the  new  statute  prospective  and  applicable  only  to  trusts  created 
after  its  enactment.    Meteaffe  v.  Union  Tntst  Co,  89 

18.  Idem —  When  Tniet  to  Play  Income  to  Testator's  Widow  for  Life,  or 
until  Sffie  Retnarry,  Cannot  Be  Merged  in  Her  by  Release  of  Bemaindermen. 
Where  the  children  of  a  testator  entitled  to  the  principal  of  a  trust  fund 
established  by  testator  to  provide  an  income  for  his  widow  during  her 
life  or  until  she  should  remarry,  duly  assigned  and  transferrer!  to  the 
widow  all  their  right,  title  and  interest  in  and  to  the  remainder  in  such 
trust  fund,  and  the  widow  by  a  subsequent  instrument  in  writing  released 
to  herself,  as  the  person  entitled  to  the  entire  remainder,  all  of  her  inter- 
est in  the  income  of  the  fund,  the  trust  is  not  thereby  merged  and  ter- 
minated, and  the  trustee  released  from  responsibility  under  the  trust, 
under  the  Personal  IVoperty  Law  (L.  1897,  ch.  417,  §  3).  where  the  will, 
by  which  the  trust  was  created,  became  effective  in  1892,  when  the  stat- 
ute then  in  force  (1  R.  S.  7^,  §  68),  made  the  interest  of  the  beneficiary 
of  such  trust  inalienable,  and  the  testator  clearly  expressed  his  intention 
that  his  widow's  interest  should  be  restricted  to  the  income  of  the  trust 
fund  during  her  life,  or  until  she  remarried.  Id, 

19. 1897,  Ch,  418,  Lien  Law — Insuffleiency  of  Notice  ae  to  Labor  Performed, 
A  notice  of  lien  reciting  that  "the  labor  performed  and  materials  fur- 
nished, and  the  agreed  pnce  or  value  thereof  is  as  follows:  Under  and  by 
virtue  of  a  contract  partly  written  and  partly  oral  made  with  the  said 
Smith,  Coope  and  Shuttleworth  above  mentioned,  according  to  specifica- 
tions in  writing  and  drawings  of  the  improvements  herein  mentioned,  on 
or  about  February  24th.  1898.  April  25th,  1899,  and  September  25th, 
1899,"  —  and  to  which  the  specifications  and  drawings  are  not  attached,  is 
not  a  sufficient  compliance  with  the  requirements  oisubdivision  4  of  sec- 
tion 9  of  the  Lien  Law{L.  1897,  ch.  418)  relating  to  the  labor  performed, 
etc.,  in  that  it  fails  to  state  the  kind  or  amount  of  labor  performed  or 
materials  furnished  by  the  lienor,  and  the  lieu  is  invalid.  Toop  v.  Smith.  288 

20.  1897,  Ch.  612,  Negotiable  Instruments  Law  —  When  Indorsers  Not 
Discharged.  The  indorsers  arc  not  discharged  from  liability  upon  a  note 
under  the  Negotiable  Instruments  Law  (L.  1897,  ch.  612),  where  the  case 
is  within  none  of  the  provisions  thereof  relating  to  the  discharge  of  nego- 
tiable instruments,  and  even  if  it  were,  where  the  statute  was  not  enacted 
until  several  years  after  the  contract  was  made  and  the  liability  incurred. 
Jefferson  Co,  Nat.  Bank  v.  Dewey.  98 

1897,  C7i.  784.     See  par.  21,  this  title. 

21.  1898,  (77*.  182;  1899.  CJi.  SSl—Chai-ter  of  Second  Class  Cities-^ 
Rochester  {City  ^) — Condemnation  of  Land  for  Municipal  Purposes  — 
When  Property  Owner  Who  Has  Accepted  Award  and  Conveyed  the  Premises 
May  Thereafter  Becover  tJie  Costs  of  the  Proceeding.  The  statute  entitled. 
"  An  act  for  the  government  of  cities  of  the  second  class  (L.  1898,  ch.  182, 
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§  149,  as  amd.  by  L.  1899,  ch.  581,  §  16),  provides  that  whenever  any  real 
estate  shall  be  required  for  any  municipal  purpose  it  may  be  acquired  by 
condemnatioo  proceedings  conducted  under  the  laws  prescribing  the 
method  of  proc^lure  of  acquiring  title  to  real  estate  by  the  right  of  emi- 
nent domain  in  force  in  the  several  cities  respectively  at  the  time  of  the 
taking  effect  of  this  act: "  and,  where  the  charter  in  force  in  the  city  of 
Rochester  at  that  time  (L.  1880,  ch.  14,  as  amd.  by  L.  1897,  ch.  784),  pro- 
vided in  section  162  that  title  to  lands,  waters  and  property  might  be 
acquired  by  that  city  in  the  manner  prescribed  by  the  Condemnation  Law 
(Code  Civ.  Pro.  §§  8357-8884),  a  property  owner  whose  lands  have  been 
condemned  in  a  proceeding  instituted  by  the  city  under  that  law  and  who 
has  accepted  the  award  made  therein  and  conveyed  the  land  to  the  cit}' 
upon  the  payment  of  the  award,  but  reserving  all  rights  as  to  costs  and 
allowances^  is  entitled,  under  section  8372,  to  recover  from  the  city  the 
costs  of  the  proceeding  to  be  taxed  as  therein  provided.  Matter  of  Uityof 
Bocheiter.  822 

1899,  (7h.  712.    See  par.  13,  this  title. 

22.  1901,  Ch.  466,  New  York  City  Charter  —  Notice  of  Increase  of  Assessed 
Valuation  of  Property  —  Cliarter  Provision  (%  896)  Relating  Thereto 
Construed.  Section  896  of  the  charter  of  the  city  of  New  York  (L.  1901, 
ch.  466),  providing  that  the  board  of  taxes  and  assessments  "may 
increase  at  any  time  before  the  first  of  April  in  each  year,  or  may 
diminish  at  any  time  before  the  closing  of  the  books  *  *  *  on  the 
first  day  of  April  ♦  *  ♦  the  assessed  valuation  of"  property,  but 
"shall  not  increase  such  valuation  ♦  ♦  ♦  except  on  notice  given 
♦  *  ♦  at  least  ten  days  before  the  fifteenth  of  April "  —  alleged  to 
be  unconstitutional  because  in  the  case  of  an  increase  it  provides  for  no 
adequate  notice  to  the  owner,  in  that  the  notice  may  be  given  too  late 
for  a  hearing  before  the  books  are  closed  and  the  increased  assessment 
has  become  fixed  on  April  first  —  is  not  invalid  for  that  reason;  when 
read  in  connection  with  other  sections  of  the  charter,  especially  se<;- 
tions  892  and  895,  no  such  construction  is  permissible;  the  books  do 
not  close  on  April  first  as  to  an  increased  assessment  except  in  cases  where 
no  complaints  are  made,  or  if  made  they  are  investigated  and  decided 
on  or  before  that  day;  the  board  is  expressly  authorized  to  give  ten  days' 
notice  thereof  after  April  first  and  before  the  fifteenth;  having  this 
authority  it  must  necessarily  have  the  power  to  decide  thereafter  any 
complaint  made  on  or  before  the  fifteenth  day,  since  it  will  not  be  pre- 
sumed that  the  legislature  intended  to  provide  for  a  notice  which  could 
not. be  followed  by  a  hearing  and  decision;  the  increased  assessment, 
tlierefore,  does  not  in  such  cases  become  permanent  on  April  first,  and 
timely  notice  thereof  is  provided.  The  procedure  under  the  statute  both 
as  to  original  and  increased  assessments  stated  in  detail.  People  ex  ret. 
Simpson  v.  Wells.  252 

28.  Idem  —  New  York  City  Charter — W/ien  Cluirges  ** Pending"  Are 
Insufficient  to  Prevent  tfie  Hetirement  of  a  Police  Officer  on  a  Pension. 
Whatever  may  be  the  nature  or  form  of  the  charges  which  will  prevent 
the  retirement  on  a  pension  of  a  member  of  the  police  force  of  the  city  of 
New  York,  who  is  a  veteran,  has  served  twenty  years  and  has  made  appli- 
cation therefor  under  section  355  of  the  charter  (L.  1901,  ch.  466)  provid- 
ing that  he  must  be  relieved  if  "  there  are  no  charges  against  him  pend- 
ing," an  anonymous  communication,  containing  no  statement  of  an  act, 
default  or  neglect  upon  his  part  which  would  constitute  a  breach  of  duty, 
although  certain  statements  were  made  therein  which  by  argument  or 
inference  mieht  reflect  upon  him  as  a  public  officer,  in  the  possession  of 
the  commissioner  two  weeks  before  the  application  for  retirement  was 
filed  and  upon  which  no  charges  were  formulated,  cannot  be  regarded  as 
a  charge  "pending;"  and  the  subsequent  formulation  of  charges,  his 
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trial  thereon  and  removal,  cannot  affect  bis  Btatos  as  a  retired  member  of 

the  force.    People  ex  reL  Fitzpatrick  y.  Qreene,  908 

24.  Idem — New  York  City  Charter  —  Mandamtu — When  Altematite 
Writ  S^Aikl  Inue,  The  allegations  of  the  petition  for  a  peremptory  or 
alternative  writ  of  mandamus  to  compel  the  commissioner  of  water  supply 
of  the  city  of  New  York  to  restore  and  reinstate  the  petitioner  to  a  posi- 
tion and  salary  from  which  he  alleged  be  had  been  reduced  in  violation  of 
section  1548  of  tbe  charter  and  of  toe  answering  and  replying  affidavits, 
examined.  Held,  that  although  the  petitioner  did  not  estabiisb  a  clear 
legal  riffbt  to  a  peremptory  writ,  tbe  circumstances  were  such  that  the 
court  below  should  have  exercised  its  discretionary  power  in  granting  an 
alternative  writ,  and,  therefore,  its  order  denying  the  application  should 
be  reversed.    Matter  of  Shspard  v.  Oakley,  899 

35.  1901,  Gh.  516 —  Claim  of  County  for  Moneye  Lost  by  Exemption  from 
Taxation —  Conit,  Art.  7,  §  6.  A  proceeding  by  a  county  institute  in 
1902,  under  chapter  515  of  tbe  Laws  of  1901,  to  compel  ttie  state  comp- 
troller to  credit  it  with  moneys  lost  by  reason  of  exemption  from  taxation 
of  certain  lands  owned  by  railroads  situated  therein  is  barred  bv  the 
Statute  of  Limitations,  where  it  appears  that  such  claim  arose  prior  C& 
1889  and  in  that  year  was  recognized  and  its  payment  directed  (L.  1889, 
ch.  217),  but  through  the  laches  of  the  county  officers  no  steps  were 
taken  to  enforce  it  and,  therefore,  it  being  one  which  as  between  citizens 
*' would  be  barred  by  lapse  of  time,"  its  payment  is  forbidden  by  the 
Constitution  (Art.  7,  §  6).    People  ex  rel.  Euex  County  v.  Millar,         489 

26.  1902,  Ch.  289  -<  Married  Women  —  Preaumption  as  to  Earninge.  Sec- 
tion 80  of  chapter  289  of  the  Laws  of  1902,  an  act  to  amend  the  Domestic 
Relations  Law  in  relation  to  a  married  woman's  right  of  action  for  wages, 
ete.,  was  not  passed  to  overcome  any  common-law  presumption  that,  not- 
withstanding the  passage  of  the  Married  Women's  Acts,  the  services  of 
the  wife  belonged  to  her  husband,  but  to  make  clear  the  principle  which  is 
to  be  found  in  many  of  the  decisions  construing  these  statutes  in  the 
interest  of  married  women  and  providing  a  presumption  in  their  favor. 
SteveneY.  Cunningham.  454 

SHORT  DECISION. 

Under  the  Code  of  Civil  Procedure  —  what  constitutes. 
See  Practice. 

STATE. 

Claim  of  county  against,  for  moneys  lost  by  exemptions  from  taxation 
—  when  barred. 

See  Limitation  op  Actions. 

STATUTE  OF  LimT  ATIONS. 

When  action  on  promissory  note  not  barred  by. 

See  Bills,  Notes  and  Checks,  2. 

Claim  of  county  for  moneys  lost  by  exemptions  from  taxation  —  when 
barred. 

See  Limitation  of  Actions. 

STATtTTES. 

Construction  of. 

See  Constitutional  Law,  1. 

STOCKBBOKEBS. 

Waeer  contracts  —  w^hen  broker  cannot  recover  from  customer  money 
alleged  to  have  been  lost  in  stock  transactions. 
See  Brokers. 
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STOCKHOLDEB. 

In  iasolvent  corporation— action  against  former  officers  and  directors  on 
ground  that  investment  was  induced  by  fraudulent  representations. 
See  Appeal,  4. 

STOCEB. 

Action  to  enforce  subscription  to  stock  of  corporation  to  be  organized. 
See  Contract. 

When  sale  of  its  own  stock  by  a  corporation  is  dividend  on  —  issued 
stock  —  recognition  of  vendee's  rights. 
See  Corporations,  1-3. 

STBEET  RAILBOADS. 

Action  for  injuries  from  derailment  of  street  car. 
See  Evidence.  2. 

Contributory  negligence  in  boarding  moving  car. 

See  Negligence,  2. 
Certificate  of  public  convenience  and  necessity. 

See  Railroads,  1-3. 

8TBEET8. 

Action  of  common  council  in  fixing  districts  of  assessment  for  opening, 
ffrading  and  curbing  new  street  —  when  one  assessment  not  erroneous 
because  not  co-extensive  with  other  —  when  assessment  for  curbing  invalid 
because  land  assessed  does  not  front  on  street. 

See  Assessment,  1.  2. 

Easement  of  abutting  owner  in  shade  trees  growing  in  street  —  liability 
of  gas  company  for  their  destruction  by  escaping  gas. 

See  Easements. 

Title  to  Bloomingdale  road  (Broadway)  in  New  York  city. 

See  Ejectment,  1,  2. 

When  railroad  not  liable  to  abutting  owner  for  injuries  to  property 
from  construction  of  viaduct. 

See  Railroads,  4. 

When  direction  to  construct  sidewalk  is  a  consent  under  section  162  of 
the  Village  Law. 
See  Villages,  1. 

Ancient  deed  and  map  as  evidence  of  location  of  village  street  — right 
to  enjoin  encroachments  upon  public  streets. 
See  Villages,  2.  8. 

STTBSCBIPTION. 

To  stock  of   corporation  to  be   organized  —  change    of    purpose    of 
incorporation. 
See  Contract. 

ST7FEBVIS0BS. 

Presentment  of  grand  jur}'  censuring  board  of. 

See  Appeal,  7. 

SUPBEME  GOITBT. 

Discretionary  power  of,  in  issuing  or  refusing  injunction. 

See  Appeal,  1. 
40 
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TAX. 

1.  When  Safe  Deposit  Vaults  Are  Taxable  as  Beat  Estate,  Vaults  owned 
by  a  safe  deposit  company,  situated  in  buildings  owned  by  other  parties 
and  constructed  in  such  a  manner  as  to  be  real  estate,  constitute  an 
interest  in  real  property,  and  should  be  treated  as  such  for  the  purposes 
of  taxation.     People  ex  rel.  Knick,  8,  D,  Co.  v.  WeUs,  245 

2.  Assessstnent  upon  Capital  Stock  of  Safe  Deposit  Company  Properly 
I/uUudes  Value  of  Vaults  Not  Taxed  as  Meal  Estate —  Certiorari  —  Proceed- 
ings Thereunder  in  tlis  Nature  of  a  New  Trial.  Where,  however,  the 
vaults  have  not  been  considered  in  the  assessment  of  such  buildings,  thev 
arc  properly  included  in  the  valuation  of  the  property  of  the  safedeposft 
company  for  the  purpose  of  fixing  the  taxable  value  of  its  capital  stock 
and  their  value  is  not  deductible  therefrom  under  the  provisions  of  th.* 
Tax  Law  (L.  1896,  ch.  908.  g  12);  that  the  assessors  were  unaware  of  the 
existence  of  the  vaults  and  included  in  their  assessment  of  the  buildings 
no  sum  for  their  value  is  properly  proved  under  the  statutory  writ  oi 
certiorari,  the  proceedings  in  which  are  in  the  nature  of  a  new  trial.    Id. 

3.  Fbreign  Corporation  Oioning,  Managing  and  Renting  Office  Building 
in  the  City  of  New  York  Is  Liable  to  License  and  Francfiise  Tax  as  Corpora- 
tion Having  Capit^il  Employed  Within  tJie  State.  Where  the  charter  of  a 
corporation,  organized  under  the  laws  of  the  state  of  New  Jersey  for  the 
immediate  object  of  taking  title  to  land  in  the  city  of  New  York,  on 
which  is  situated  a  valuable  office  building,  the  incorporators  being  the 
persons  who  owned  the  building  as  tenants  in  common,  is  broad  enough 
to  authorize  unlimited  dealing  in  real  estate  of  every  description  any 
where  within  the  United  States,  and  in  personal  property  of  every  name 
and  nature,  although  the  corporation  has  no  surplus  but  has  all  of  its 
capital  invested  in  the  property  and  employed  in  the  care,  management 
and  renting  of  the  building  to  numerous  tenants  and  the  collection  of 
rents  therefrom,  from  which  it  derives  a  net  income  devoted  to  dividends, 
it  is  engaged  in  carrying  on  business  by  the  active  use  of  capital  and  is, 
therefore,  subject  to  the  license  and  franchise  tax  imposed  on  foreign  cor- 
porations doing  business  within  the  state  by  sections  181  and  182  of  the 
Tax  Law  (L.  1896,  ch.  908).  People  ex  rd.  WaU  db  H.  St.  Bealty  Co.  v. 
Miller.  828 

4.  Exemption  of  Volunteer  Firemen  in  City  of  Watertown  BekUes  to 
Municipal,  Not  to  County  and  State  Taxation.  When  the  legislature,  in 
dealing  with  the  matter  of  municipal  exemptions  in  a  private  statute 
relating  to  the  subject  of  relief  irojn  assessments  as  a  reward  for  services 
rendered,  uses  only  general  language,  an  intent  to  embrace  county  and 
state  taxation  will  not  be  presumed.  The  statutory  exemption,  therefore, 
••from  taxation  to  the  amount  of  five  hundrea  dollars  assessment." 
accorded  to  volunteer  firemen  of  the  village  and  afterwards  city  of 
Watertown  who  have  completed  a  specified  term  of  service,  relates  to  a 
loc4il  exemption  and  refers  to  municipal,  not  to  county  and  state  assess 
ments.  The  statutes  involved  collated  and  discussed.  People  ex  rel. 
Haley  v.  Cahill.  408 

Assessment  for  opening,  grading  and  curbing  new  street  in  city  of 
Yonkers. 

See  Assessment,  1,  2. 

Certiorari  to  review  special  franchise  assessment  by  state  board  of 
assessors. 

See  Certiorari. 

Notice  of  increase  of  assessed  valuation  oi  property  in  New  York  city. 
See  Constitutional  Law,  2. 
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TITIiE. 

To  Bloomingdale  road  (Broadway)  in  New  York  city. 

>8etf  Ejectment,  1. 

To  vessel  —  when  equity  has  jurisdiction  to  determine  ownership  in 
action  for  accounting. 
8ee  Equity,  1, 2. 

TOWKS. 

When  owner  of  abutting  property  cannot  recover  from  town  for  dam- 
ages claimed  to  have  been  caused  by  change  of  grade  in  highway  pursu- 
ant to  provisions  of  Railroad  I^aw  relating  to  grade  crossings. 
See  Highways. 

TBIAL. 

Assumption  that  order  overruling  demurrer  to  indictment  was  entered 
in  the  minutes. 
See  Appeal,  8. 

Measure  of  damages  in  an  action  against  attorney  for  negligence  in 
settling  claim  for  less  than  its  face  value. 
See  Attorney  and  Client. 

For  murder  —insanity  as  defense  —  sufficiency  of  evidence  to  warrant 
conviction  -responsibility  for  crime  —  when  admission  of  opinion  of  lay 
witness  as  to  rationality  of  acts  of  defendant  not  observed  by  him,  although 
erroneous,  does  not  justify  reverail  of  judgment  of  conviction. 
See  Grimes,  1-8. 

For  murder  —  sufficiency  of  evidence  as  to  premeditation  and 
deliberation. 

See  Crimes.  4. 

For  murder  —  sufficiency  of  evidence  —  when  extracts  from  opinion  of 
Court  of  Appeals  are  properly  read  and  incorporated  in  charge. 

See  Crimes,  7,  8. 
When  testimony  of  compromise  offer  is  harmless. 

See  Equity,  3. 

Overruled  objection  need  not  be  repeated  to  same  class  of  evidence  — 
when  it  is  error  to  allow  alleged  experts  to  express  opinion  upon  question 
to  be  determined  by  jury. 
See  Evidence,  1, 2. 

When  declarations  of  deceased  mortgagor  are  incompetent  to  affect  lien 
of  mortgage  —  burden  of  proof  as  to  payment  of  legacy. 
See  Evidence,  8, 4. 

When  party  may  explain  admissions  and  declarations  used  against  him 
by  other  party. 

See  Evidence,  5. 

When  order  granting  in  junction  pendente  lite  is  prima  facie  evidence  of 
probable  cause  in  action  for  malicious  prosecution  —  burden  of  proof  — 
iDBufflciency  of  evidence  to  overcome  effect  of  order. 

See  Malicious  Prosecution,  8,  4. 

Ancient  deed  and  map  as  evidence  of  location  of  village  street. 

See  Villages,  2. 
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TBU8TS. 

1.  Testamentary  Trusts  —  Statute  Permitting  Merging  of  Remainder  qf 
Trust  Estate  in  Beneficiary  Entitled  to  Income  Thereof —  Personal  Property 
Law  {L.  1897.  C/t.  417,  §  8)  Not  Petroactive.  Tbe  provision  of  the  Per- 
sonal Property  Law  (L.  1897.  ch.  417,  §  8)  which  relates  to  trusts  of  per- 
sonal property  created  to  provide  an  income  for  the  beneficiary  thereof 
and  provides  a  way  in  which  the  principal  fund  of  such  trusts  may  be 
merged  in  the  beneficiary  and  the  estate  of  tlic  trustee  thereupon  cease  is 
not  retroactive  and  applies  only  to  trusts  created  after  its  enactment;  it 
superseded  and  took  the  place  of  chapter  452  of  the  Laws  of  1893,  chang- 
ing the  former  rule  (1  R.  S.  730,  §  63),  which  by  its  language  was 
expressly  applicable  to  '*  any  trust  heretofore  or  hereafter  creat^,"  and 
omitted  the  words  "  any  trust  heretofore  or  hereafter  created,"  thereby 
justifying  the  inference  that  the  legislature  intended  to  make  the  new 
statute  prospective  and  applicable  only  to  trusts  created  after  its  enact- 
ment.   Metcalfe  v.  Union  Trust  Co.  39 

2.  Same-^When  Trust  to  Pay  Income  to  Testator^s  Widow  for  Life,  or 
Until  She  Remarry,  Cannot  Be  Merged  in  Her  by  Release  of  Remaindermen. 
Where  the  children  of  a  testator  entitled  to  the  principal  of  a  trust  fund 
established  by  testator  to  provide  an  income  for  his  widow  during  her 
life  or  until  she  should  remarry,  duly  assigned  aud  transferred  to  the 
widow  all  their  right,  title  and  interest  in  and  to  the  remainder  in  such 
trust  fund,  and  the  widow  by  a  subsequent  instrument  in  writing  released 
to  herself,  as  the  person  entitled  to  the  entire  remainder,  all  of  her  interest 
in  the  income  of  the  fund,  the  trust  is  not  thereby  merged  and  terminated, 
and  the  trustee  released  from  responsibility  under  the  trust,  under  the 
Personal  Property  Law  (L.  1897,  ch.  417,  §  3).  where  the  will,  by  which 
the  trust  was  created,  became  effective  in  1892,  when  the  statute  then  in 
force  (1  R.  S.  730,  §  63),  made  the  interest  of  the  beneficiary  of  such  trust 
inalienable,  and  the  testator  clearly  expressed  his  intention  that  his 
widow's  interest  should  be  restricted  to  the  income  of  the  trust  fund  dur- 
ing her  life,  or  until  she  remarried.  Id. 

8.  Resulting  Trust  ^  Deed  to  FutJier,  Part  Consideration  Paid  by 
Daughter  —  EquitaUe  Lien  for  Amount  Advanced,  with  Interest.  The 
payment  by  a  daughter  to  her  father  of  a  sum  of  money,  upon  his  prom- 
ise that  he  would  buy  *'a  house  for  a  home"  which  should  go  to  her 
upon  the  death  of  her  parents,  and  who  some  five  years  thereafter  pur- 
chased a  house,  taking  the  deed  in  his  own  name  without  her  knowledge,  for 
a  consideration  much  in  excess  of  the  sum  paid  by  her,  does  not  impress  a 
trust  upon  the  property  in  her  favor;  nor  is  the  agreement,  by  reason  of  its 
indefiniteness,  enforceable  as  an  executory  contract,  even  if  valid  in  other 
respects,  which  it  was  not,  being  void  under  the  Statute  ol  Frauds.  The 
daughter  is  not  without  remedy,  however:  the  relation  between  the  parties 
being  one  of  trust  and  confidence,  and  her  contribution  having  been  made 
on  the  faith  of  an  agreement  which  was  violated,  she  has  an  equitable  lien 
upon  the  property  for  the  amount  advanced;  and  having  been  induced  to 
let  it  remain  in  the  property  in  reliance  upon  her  father's  promise  without 
receiving  any  compensation  therefor,  she  is  entitled  to  interest  from  the 
time  of  the  original  payment.    Leary  v.  Corvin,  222 

When  clause  in  will  requesting  legatee  and  executrix  to  pay  an  annuity 
to  a  third  person  does  not  create  or  charge  a  trust  upon  testator's  estate. 

See  Will. 

ULTBA  VIBSa 

Mutual  benefit  association  —  unauthorized  waiver  of  rules  as  to  bene* 
ficiaries  —  objection  of  ultra  vires  available  to  association  only. 
See  Associations,  1,  2. 
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VENDOR  AND  FUBCHASEB. 

When  sale  of  its  owd  stock  by  corporation  is  dividend  on  —recognition 
of  vendee's  rights. 

See  Corporations,  1-a. 

VESSELS 

Title  to. 
See  Equity  1-3. 

VILLAaES. 

1.  ViUage  Law --When  Direction  to  Con$truct  SideuxUk  Is  a  Cometit 
Under  Section  162.  A  direction  by  village  trustees  to  the  owner  of  prem- 
ises abutting  on  certain  streets  to  construct  a  four-foot  flag  sidewalk  is 
a  consent  to  his  so  doing  within  the  meaning  of  section  162  of  the  Village 
Law  (L.  1897,  ch.  414)  providing  that  whenever  the  abutter,  with  the 
consent  of  the  trustees,  constructs  a  sidewalk  of  stone,  etc.,  the  board  of 
trustees  shall  credit  the  abutter  on  his  assessment  with  three  quarters  of 
the  actual  expense  of  constructing  the  walk;  or  in  lieu  thereof  ma^  pay 
him  one  half  of  such  cost;  and  where  he  complies  with  such  direction  he 
is  entitled  to  reimbursement  as  provided  therein  notwithstanding  the  fact 
that  under  the  authority  of  section  161  the  board  had  previously  resolved 
that  the  sidewalks  of  the  village  be  constructed  b)r  the  abutting  property 
owners  at  their  own  expense;  since  the  latter  section  must  be  deemed  to 
apply  to  sidewalks  generally,  the  former  to  those  constructed  of  the 
material  specified  therein  and  of  the  better  ffriide,  the  consent  being 
required  to  keep  their  cost  within  the  control  of  the  board  of  trustees. 
Sanjord  v.  Village  of  Warwick,  20 

2.  Eddence  —  Ancient  Deed  and  Map  as  Evidence  of  Location  of  Village 
Street.  Where  one  of  the  issues  in  an  action  brought  by  a  village  to 
enjoin  an  alleged  encroachment  upon  a  public  street  is  as  to  whether 
the  land  upon  which  the  encroachment  was  to  be  erected  formed  a 
|)tirt  of  a  public  street,  a  recorded  deed  executed  in  1806  and  a  map 
of  a  portion  of  the  village  attached  thereto,  offered  in  evidence  in 
order  to  identify  the  defendants'  premises  and  the  practical  location  of 
the  southerly  street  line,  objected  to  as  not  showing  the  width  of  the 
street  and  as  not  constituting  a  dedication  thereof,  are  properly  admitted 
us  ancient  documents  showing  or  tending  to  show  the  accepted  belief  of 
the  community  as  to  the  lines  of  the  roads  and  properties  described,  and 
are  relevant  upon  the  subject  of  the  extent  of  the  street  and  of  the  user. 
Village  of  Oxford  v.  WiUoagJiJby,  155 

8.  Right  to  Enjoin  EncroacJumnts  upon  Public  Streets,  A  village  may 
maintain  such  an  action,  although  the  right  is  not  expressly  conferred  by 
the  Village  Law  (L.  1897,  ch.  414);  it  is,  however,  to  be  implied  from  the 
Highway  Law  (L.  1890,  ch.  568),  section  15  of  which  confers  the  right 
upon  highwav  commissioners  to  maintain  such  an  action  in  the  name  of 
the  town;  and  as  section  141  of  the  Village  Law  constitutes  the  village  a 
"separate  highway  district"  with  exclusive  control  in  the  board  of  trus- 
tees over  the  streets,  the  same  power  with  respect  to  a  public  street  of  a 
village  must  be  deemed  by  necessary  implication  to  have  been  conferred 
upon  the  trustees  thereof  as  is  conferred  upon  a  highway  commissioner 
of  a  town  with  respect  to  the  highways  therein.  Id, 

WAGEBS. 

Broker  cannot  recover  from  customer  money  alleged  to  have  been  lost 
in  stock  transactions  where  such  transactions  merely  amounted  to  a  wager. 
See  Brokers. 

WAIVEB. 

By  mutual  benefit  association  of  rule  as  to  beneficiaries — objection  of 
ultra  vires  available  to  association  only. 
See  Asftoci.vTroNS,  1,  2. 
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WAIVEA—  Continued. 
Power  of  fire  insurance  agent  to  waive  condition  as  to  other  insurance. 
See  Insurance,  1. 

WASTE. 

Of  atidets  of  corporation— requisites  of  complaint  in  action  against 
directors  for. 

See  Corporations,  4. 

WATEBS  AND  WATEBOOXTBSES. 

Action  by  riparian  owner  to  restrain  diversion  of  stream. 
See  HiPAKiAN  Rights,  1,  2. 

WATEBTOWK  (CITY  OF). 

Exemption  from  taxation  of  volunteer  firemen  in  city  of,  relates  to 
municipal,  not  to  county  and  state  taxation. 

See  Tax,  4. 

WILL. 

Wlien  Clauee  Hequestinff  Legatee  and  Executrix  to  Pay  an  Annuity  to  a 
Third  Penon  Doee  Not  Create  .  r  Cfiarge  a  Truet  upon  Teetatofe  &tate. 
Where  a  testator  devised  and  bequeathed  all  of  his  property  to  his  wife 
and  her  heirs  and  assigns,  absolutely,  and  appointed  her  sole  executrix 
to  control  and  administer  the  estate,  and  a  separate  clause  of  the  will 
stated  that  *'  It  is  my  wish  and  desire  that  m^  said  wife  shall  pay  the  sum 
of  three  hundred  dollars  a  year  to  my  sister-in-law  *  •  * "  such 
clause  conveys  nothing  to  her,  but  is  the  expression  of  a  wish  only  on 
the  part  of  the  testator  and  does  not  create  or  charge  such  a  trust  upon 
the  estate  as  will  support  an  action  by  her  to  enforce  it  and  a  demurrer 
to  the  complaint  therein  is  properly  sustained.    B^et  v.  Moore,  15 

YOKXEBS  (CITY  OF). 

Action  of  common  council  in  fixing  districts  of  assessment  for  opening, 
grading  and  curbing  new  streets  —  when  one  assessment  not  erroneous 
because  not  co  extensive  with  other  —  when  assessment  for  curbing  new 
street  is  invalid  because  land  assessed  does  not  front  on  such  street. 
See  Assessment,  1,  2. 
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CULLEN,  Ch.  J. 
STREETS. 

Yonkers  (city  of);  Action  of  common  council  in  fixing  district 
of  assessment  for  opening  new  street  and  in  fixing  dis- 
trict of  assessment  for  grading  and  curbing  such  street ; 
When  latter  assessment  is  not  erroneous  because  not 
co-extensive  with  first  district;  When  assessment  for 
curbing  new  street  is  invalid  because  land  assessed  does 
not  front  on  such  street ;  Charter  of  city  of  Yonkers  (L, 
1896,  ch.  636,  tit.  7,  §  19). 
Harrimau  v.  City  of  Yonkers,  24,  26. 

TESTAMENTARY  TBT7STS. 

Statute  permitting  merging  of  remainder  of  trust  estate  in 
beneficiary  entitled  to  income  thereof;  Personal  Prop- 
erty Law  (li.  1897,  ch.  417,  §  3)  {  When  trust  to  pay 
income  to  testator's  widow  for  life,  or  until  she  remarry, 
may  be  merged  in  her  by  release  of  remaindermexu 
(Din.  op.) 
Metcalfe  V.  Union  Trust  Co.,  39,  51. 

OORPOBATIONS. 

Requisites   of  complaint    in   action    against    directors   for 
corporate  mismanagement. 
Kavanaugh  v.  Commonweallh  Trust  Co.,  121,  122. 

APPEAL. 

When  appellate  court  has  power  to  award  final  judgment ; 
Erroneous    modification    of    judgment    by    Appellate 
Division. 
Dixon  V.  James,  129,  130. 

HIGHWAY. 

Change  of  grade  therein  under  Railroad  Law  relating  to 
grade  crossings  (L.  1890,  ch.  666);  When  owner  of 
abutting  property  cannot  recover  from  town  for  damages 
claimed  to  have  been  caused  by  change  of  g^ade. 
(Con.  op.) 
Smith  V.  Kostoii  &  Albany  liiiilioiKl  C«».,  1^2.  144. 

BESXJLTINa  TBXJ8T. 

Deed  to  father,  part  consideration  paid  by  daughter ;  Equi- 
table lien  for  amount  advanced,  with  interest. 
Leary  v.  Corvin,  222,  224. 
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WAaSB  OONTBAOTS. 

Hurd  V.  Taylor,  281,  282. 

KURDEB. 

Insanity  as  a  defense ;  Sufficiency  of  evidence  to  warrant  con- 
viction; Besponsibility  for  crime;  When  admission  of 
opinion  of  lay  witness  as  to  rationality  of  acts  of  defend- 
ant not  observed  by  him,  although  erroneous,  does  not 
justify  reversal  of  judgment  of  conviction ;  Code  Cr.  Pra 
§642. 
People  V.  Silvcrnian.  285,  287. 

JfiVlDXNOE. 

When  declarations  of  deceased  mortgagor  are  incompetent  to 
affect  lien  of  mortgage ;  Pleading ;  Allegation  and  proof 
of  payment.    (Con.  op.) 
Conkling  v.  Weatherwax,  258,  268. 

APPBAX. 

Order  of  Appellate  Division  reversing  judgment  upon  the  law 
and  the  facts  and  order  denying  new  trial  not  review- 
able by  Court  of  Appeals. 
Allen  V.  Com  Exchange  Bank,  278,  280. 

TAX. 

Foreign  corporation  owning,  managing  and   renting  office 
building  in  the  city  of  New  York  is  not  liable  to  license 
and  franchise  tax  as  corporation  having  capital  employed 
within  the  state.    (Dis.  op.) 
People  ex  rel.  Wall  &  H.  St.  R.  Co.  v.  Miller,  328,  887. 

BJECTKENT. 

New  York  city ;  Title  to  Bloomingdale  road  (Broadway) ;  L. 
1847,  ch.  203 ;  Sufficiency  of  evidence  as  to  order  of  con- 
firmation in  proceedings  under  act.    (Con.  op.) 
Mott  V.  Eno,  846,  375. 

MUBDER. 

Sufficiency  of  evidence  as  to  premeditation  and  deliberation. 
People  V.  Totterman,  885,  886. 
FIBE  INSTT&ANCE. 

Power  of  agent  to  waive  condition  as  to  other  insurance; 
When  mortgagee   a  necessary  party  to  action  upon 
policy ;  Jurisdiction ;  Defendants  being  non-residents. 
Lewis  V.  Guardian  Fire  &  Life  Assur.  Co.,  892,  894. 

Gbay,  J. 
INTBBBST. 

Bxtent  of  modification  of  rule  as  to  unliquidated  demands. 
Excelsior  Terra  Cotta  Co.  v.  Harde,  ii,  18. 
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TB8TAMENTABY  TBU8T. 

Statute  permitting  merging  of  remainder  of  trust  estate  in 
beneficiary  entitled  to  income  thereof ;  Personal  Prop- 
erty Law  (L.  1897,  ch.  417,  §  3)  not  retroactive  ;  When 
trust  to  pay  income  to  testator's  widow  for  life,  or  until 
she  remarry,  cannot  be  merged  in  her  by  release  of 
remaindermen. 
Metcalfe  v.  Union  Trust  Co.,  39,  42. 

EVIDENCE. 

Ancient  deed  and  map  as  evidence  of  location  of  village  street ; 
Villages;  Right  to  enjoin  encroachments  upon  public 
streets. 
Village  of  Oxford  v.  Willoughby,  155,  168. 

EvumroE. 

When  declarations  of  deceased  mortgagor  are  incompetent  to 
affect  lien  of  mortgage.    (Con.  op.) 
Conkling  v.  Weatherwkx,  268.  278. 

TAX. 

Foreign   corporation   owning,  managing   and  renting  office 
building  in  the  city  of  New  York  is  not  liable  to  license 
and  franchise  tax  as  corporation  having  capital  employed 
within  the  state.    (Dis.  op.) 
People  ex  rel.  Wall  &  H.  St.  R.  Co.  v.  Miller,  828,  887. 

EJECTMENT. 

New  York  city ;  Title  to  Bloomingdale  road  (Broadway) ;  L. 
1847,  ch.  203 ;  Sufficiency  of  evidence  as  to  order  of  con- 
firmation in  proceedings  under  act. 
Mott  V.  Eno,  846,  860. 

BAILB0AD8. 

Liability  for  damages  to  domestic  animals  under  section  32  of 
the  Bailroad  Law. 
Whaley  v.  Erie  Railroad  Co.,  448,  450. 

IN8X7BANCE  (FIBE). 

Condition  that  if  building  fall,  except  as  a  result  of  fire,  insur- 
ance shall  cease. 
Nelson  v.  Traders'  Insurance  Co.,  472,  473. 

BILLS  AND  NOTES. 

Consideration ;  When  not  given  to  secure  peace  between  newly 
married  couple  enforceable.    (Dis.  op.) 
Kramer  v.  Kramer,  477,  484. 
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WILL. 

When  clause  requesting  legatee  and  executrix  to   pay  an 
annuity  to  a  third  person  does  not  create  or  charge  a 
trust  upon  testator's  estate. 
Post  V,  Moore,  15. 

KX7TUAL  BENEFIT  ASSOCIATION. 

Ultra  vires  waiver  of  rule  as  to  beneficiaries;  Objection  of 
ultra  vires  available  to  next  of  kin  of  insured.    (Dis.  op.) 
Coulson  V.  Flynn,  62,  68. 

PBOHISSOBY  NOTE. 

Payment ;  Accord  and  satisfaction ;  When  part  payment  by 
indorsers  does  not  discharge  their  liability ;  When  action 
not  barred  by  Statute  of  Limitations ;  When  indorsers  not 
discharged  under  Negotiable  Instruments  Law  (L.  1897, 
ch.  612);  Effect  of  finding  by  court;  What  constitutes 
short  decision  under  the  code  (Code  Civ.  Pro.  g  1022,  L. 
1894,  ch.  688,  g  3)  and  distinguishes  it  from  long  form  of 
decision. 
Jefferson  County  National  Bank  v.  Dewey,  d8,  102. 

HiaHWAY. 

Change  of  grade  therein  under  Railroad  Law  relating  to  grade 
crossings  (L.  1890,  ch.  565);  When  owner  of  abutting 
property  cannot  recover  from  town  for  damages  claimed 
to  have  been  caused  by  change  of  grade. 
Smith  V.  Boston  &  Albany  Railroad  Co.,  132,  184. 

OONTBACT. 

Verbal  agreement  to  lend  credit ;  When  equity  has  no  juris- 
diction to  determine  ownership  of  personal  property  in 
an  action  for  an  accounting ;  Evidence ;  When  evidence 
of  compromise  offer  is  not  harmless.    (Dis.  op.) 
Misner  v.  Strong,  168,  170. 

CABBIEBS. 

Liability  of  railroad  company  for  loss  of  baggage  delivered  to 
and  lost  on  connecting  line.    (Dis.  op.) 
Hutchins  V.  Pennsylvania  R.  R  Co.,  186,  191. 

KEOHANIC'S  LIEN. 

Sufficiency  of  notice  as  to  labor  performed.    (Dis.  op.) 

Toop  V.  Smith.  28:3,  28«. 

TAX. 

Certiorari  to  review  special  franchise   assessment  by  state 
board  of  assessors ;  Local  assessors  criticized  in  petition 
not  entitled  to  intervene. 
People  ex  rel.  Rochester  Tel.  Co,  v.  Priest,  ;J00,  303. 
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NEW  YORE  CITY. 

When  charges  "  pending  "  are  insufflcient  to  prevent  the  retire- 
ment  of  a  police  officer  on  a  pension. 
People  ex  rel.  Fitzpatrick  v.  Qreene,  308,  809. 
TAX. 

Foreign  corporation  owning,  managing  and  renting  office  build- 
ing in  the  city  of  New  York  is  not  liable  to  license  and 
franchise  tax  as  corporation  having  capital  employed 
within  the  state.    (Dis.  op.) 
People  ex  rel.  Wall  &  H.  St.  R.  Co.  v.  Miller,  828,  337. 

EJECTMENT. 

New  York  city;   Title   to   Bloomingdale   road  (Broadway); 
L.  1847,  ch.  203 ;  Sufficiency  of  evidence  as  to  order  of 
confirmation  in  proceedings  under  act.    (Con.  op.) 
Mott  V.  Eno,  846,  878. 
TAX. 

Exemption  of  volunteer  firemen  in  city  of  Watertown  relates 
not  only  to  municipal,  but  to  county  and  state  taxation. 
(Dis.  op.) 
People  ex  rel.  Haley  v.  Cahill,  408,  416. 

BILLS  AND  NOTES. 

Consideration;   When  note  given  to  secure  peace  between 
newly   married   couple     unenforceable     for    want    of 
consideration. 
Kramer  v.  Kramer,  477,  478. 

REAL  ESTATE. 

Action  to  charge  land  with  payment  of  legacies ;  Interest. 
Mallery  v.  Facer,  567. 

Bartlett,  J. 
EVIDENCE. 

Overruled  objection  need  not  be  repeated  to  same  class  of  evi-: 
dence;  Witness;  When  it   is   error   to  allow   alleged 
experts  to  express  opinion  upon  question  to  be  deter- 
mined by  jury. 
Schutz  V.  Union  Railway  Co.,  83.  85. 

TESTAMENTARY  TBT7STS. 

Statute  permitting  merging  of  remainder  of  trust  estate  in 
beneficiary  entitled  to  income  thereof ;  Personal  Prop- 
erty Law  (Lu  1897,  ch.  417,  §  3)  not  retroactive  ;  When 
trust  to  pay  income  to  testator's  widow  for  life,  or  until 
she  remarry,  cannot  be  merged  in  her  by  release  of 
remaindermen.  (Con.  op.) 
Metcalfe  v.  Udiod  Tnist  Co  ,  89,  47. 
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KUTUAL  BENEFIT  ASSOOIATION. 

intra  vires  waiver  of  rule  as  to  beneficiaries;  Objection  of  ultra 
vires  available  to  association  only* 
Coulflon  Y.  Flynn,  62»  65. 

OORPOKATIONS. 

When  sale  of  its  own  stock  is  '<  dividend  on ;  *'  Issued  stock  ; 
Becognition  of  vendee's  rights. 
Hartley  v.  Pioneer  Iron  Works,  78,  75. 

INJUNCTION. 

Discretionary  power  of  Supreme  Ck>urt;  Appeal;  Beview  of 
judgment  refusing  injunction ;  Order  of  Appellate  Divi- 
sion reversing  upon  the  law  and  the  facts  ;  Action  by 
riparian  owner  to  restrain  diversion  of  stream ;  When 
laches  estops  plaintiff  from  maintaining  the  action ; 
When  injtuxction  not  necessary  to  prevent  acquisition  of 
prescriptive  right. 
Penryhn  Slate  Co.  v.  Granville  El.  L.  &  P.  Co., 80,  84. 

DEED. 

When  reservation  of  "  All  mines  and  minerals "  does   not 
include  limestone. 
Brady  v.  Smith,  178,  179. 

NEGLIGENOE. 

Contributory  negligence  in  boarding  moving  car  near  obstruc- 
tion in  street. 
Berry  v.  Utica  Belt  Line  Street  R.  Co.,  198,  200. 

TAX. 

When  safe  deposit  vaults  are  taxable  as  real  estate ;  Assess- 
ment  upon  capital  stock  of  safe  deposit  comjMiny  prop- 
erly includes  value  of  vaults  not  taxed  as  real  estate ; 
Gertiorari ;  Proceedings  thereimder  in  the  nature  of  a 
new  trial. 
People  ex  rel.  Knickerbocker  S.  D.  Co.  v.  WelU,  245,  247. 

EVIDENCE. 

When  declarations  of  deceased  mortgagor  are  incompetent  to 
affect  lien  of  mortgage.    (Con.  op.) 
Conkling  v.  Weatherwax,  258,  278. 

EOCHESTEB  (CITY  OF). 

Condemnation  of  land  for  municipal  purposes ;  When  prop- 
erty owner  who  has  accepted  award  and  conveyed  the 
premises   may    thereafter   recover   the    costs    of    the 
proceeding. 
Matter  of  City  of  Rochester,  322,  324. 
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EJSGTMSNT. 

New  York  city;  Title  to  Bloomingdale  road  (Broadway);  L. 
1847,  ch.  203;  Sufficiency  of  evidence  as  to  order  of 
confirmation  in  the  proceedings  under  act.    (Con.  op.) 
Mott  Y.  Eno,  346,  880. 
TAX. 

Bzemption  of  volunteer  firemen  in  the  city  of  Watertown 
relates  to  municipal,  not  to  county  and  state  taxation. 
People  ex  rel.  Haley  v.  Cahill,  408,  408. 

MATJRTKD  W0HE19r. 

When  earnings  belong  to  wife ;  Bvidence  as  to  election  to 
labor  on  her  own  account ;  Presumption  as  to  earnings. 
Stevens  v.  CuDniDgham,  454,  456. 

BVIDBNCE. 

When  party  may  explain  admissions  and  declarations  used 
against  him  by  other  party. 
Chamberlain  v.  Iba,  486,  488. 

NEOLXGEKOE. 

Master  and  servant ;  When  foreman  alter  eg^  of  master.    (Dis. 
op.) 
Wilson  V.  Dexter  Sulphite  Pulp  &  Paper  (^o.,  ."iTH,  574. 

Haight,  J. 
ATTORNEY  AND  CLIENT. 

Unauthorized  settlement  of  claim  for  less  than  its  face  value 
by  attorney ;  measure  of  damages. 
Vooth  V.  McEachen,  28,  80. 

APPEAL. 

Sufftciency  of  evidence  ;  Order  of  Appellate  Division  directing 
railroad  commissioners  to  issue  certificate  of  public  con- 
venience ;  Practice  to  be  observed  in  bringing  up  pro- 
ceedings for  review ;  Final  order. 
Matter  of  Wood.  93,  95. 

NEGLXGENCE. 

Labor  Law  applies  to  scafEblding  in  specified  cases  only. 
Schapp  V.  Bloomer,  125, 126. 

HIGHWAY. 

Change  of  grade  therein  imder  Railroad  Law  relating  to  grade 
crossings  (L.  1890,  ch.  565) ;  "When  owner  of  abutting 
property  cannot  recover  from  town  for  damages  claimed 
to  have  been  caused  by  change  of  grade.    (Oon.  op.) 
Smith  V.  Boston  &  Albany  Railroad  Co.,  lSi2,  140. 
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OKIMES. 

AMumption  that  order  overruling  demurrer  to  indictment 
was  entered  in  the  minutes ;  Gk>de  Gr.  Pro.  §  326 ;  Appeal ; 
All  intermediate  orders  reviewable  in  criminal  cases; 
When  determination  of  Appellate  Division  affirming 
judgment  of  conviction  may  be  reviewed  by  Oourt  of 
Appeals,  although  notice  of  appeal  erroneously  desig- 
nates the  judgment  as  an  order ;  What  is  brought  up 
for  review. 
People  Y.  Canepi,  898,  400. 

Vann,  J. 

MALICIOUS  PBOSEGTJnOK. 

Probable  cause;    When  order  granting  ix^junction  pendente 
lite  is  prima  facie  evidence  of  probable  cause  in  action 
for  malicious  prosecution ;  Burden  of  proof;  Insufficiency 
of  evidence  to  overcome  effect  of  order. 
Burt  V.  Smith,  1,  3. 

PRACTICE. 

Effect  of  finding  by  court;  What  constitutes  short  decision 
imder  the  Code  (Code  Civ.  Pro.  §  1022 ;  L.  1894,  ch.  688, 
g  3)  and  distinguishes  it  from  long  form  of  decsion. 
(Dim.  op.) 
Jefferson  County  National  Bank  v.  Dewey,  98,  112. 

PARTITION. 

Infancy  of  defendant  does  not  entitte  him  to  reference  of  issues 
of  fact  against  objection  of  a  party ;  Code  Civ.  Pro.  §§  1544, 
1645. 

Pairweathcr  v.  Burling,  117,^  118. 

APPEAL. 

Unanimous  affirmance ;  Corporations ;  Action  to  enforce  sub- 
scriptions to  stock  of  corporation  to  be  organised ;  Change 
of  purpose  of  incorporation. 

Woods  Motor  Vehicle  Co.  v.  Brady.  145,  148. 

CONTRACT. 

Verbal  agreement  to  lend  credit ;  When  eqidty  has  Jurisdic- 
tion to  determine  ownership  of  personal  property  in  an 
action  for  an  accounting ;  Evidence ;  When  testimony  of 
compromise  offer  is  harmless. 
Misncr  v.  Strong,  168,  165. 

CABBIEBa 

liability  of  railroad  company  for  loss  of  baggage  delivered  to 
and  lost  on  connecting  line. 
Hutchins  v.  Pennsylvania  R.  R.  Co.,  186,  187. 
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MUBDBR. 

Insanity  as  a  defensa ;  Insufficiency  of  evidence  to  warrant 
conviction ;  Admission  of  opinion  of  lay  witness  as  to 
rationality  of  acts  of  defendant,  not  observed  by  him,  is 
erroneous  and  justifies  reversal  of  Judgment  of  convic- 
tion; Code  Cr.  Pro.  §  542.  (Bis.  op.) 
People  V.  Silverman,  235,  243. 

00NSTITT7TI0NAL  LAW. 

Construction  of  statute ;  Kew  York  (city  of) ;  Notice  of  increase 
of  assessed  valuation  of  property;    charter  provision 
(§  896)  relating^  thereto  construed. 
People  ex  rel.  Simpson  v.  Wells,  252,  253. 

EVIDBNCE. 

When  declarations  of  deceased  mortgagor  are  incompetent  to 
affect  lien  of  mortgage ;  Pleading ;  Allegation  and  proof 
of  payment. 
Conkling  v.  Weatherwax,  258,  261. 

NEGLIGEKOS. 

Easement  of  abutting  owner  in  shade  trees  g^rowing  in  street ; 
Liability  of  gas  company  for  their  destruction  by  escap- 
ing gas. 
Donahue  v.  Keystone  Gas  Co.,  818,  314. 
TAX. 

Foreign   corporation  owning,  managing   and  renting  office 
building  in  the  city  of  New  York  is  liable  to  license  and 
franchise  tax  as  corporation  having  capital  employed 
within  the  state.    (Con.  op.) 
People  ex  rel.  Wall  &  H.  St.  R.  Co.  v.  Miller,  328,  385. 
CBXNLES, 

When  disobedience  of  injunction  constitutes  a  criminal  con- 
tempt ;  When  violation  by  those  not  parties  eo  nomine 
and  not  personally  served  with  injunction  order  is  pun- 
ishable ;  Costs. 
People  ex  rel.  Stearns  v.  Marr,  463,  464. 

Werner,  J. 

PBINCIFAL  AND  AGENT. 

When  agent's  failure  to  obey  instructions  as  to  property 
pledged  to  it  by  principal  does  not  create  liability  for 
a  conversion,  but  only  for  the  resulting  damages. 
Minneapolis  Trust  Co.  v.  Mather,  205,  211. 

FACTOBT  ACT. 

XTngn^arded  revolving  shaft ;  Master  and  servant ;  Master  not 
liable  for  failure  to  warn  servant  of  danger  of  work, 
Dillon  V.  National  Coal  Tar  Co.,  215,  219. 


^v 
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KEOHANICS  UEN. 

Insufficiency  of  notice  as  to  labor  performed ;  The  owner's 
grantees,  although  fraudulent,  may  assert  the  invalidity 
of  the  lien. 
Toop  V.  Smith,  283, 285. 
TAX. 

Foreign  corporation  owning,  managing    and  renting    office 
building  in  the  city  of  New  York  is  liable  to  license  and 
franchise  tax  as  corporation  having  capital  employed 
within  the  state. 
People  ex  rel.  Wall  &  H.  St.  R.  Co.  v.  Miller,  828,  881. 
KANDAMUa 

When  alternative  writ  should  issue. 
Matter  of  Shepard  v.  Oakley,   339,  842. 

OBIHEa 

Indeterminate  sentence ;  Minimum  under  section  687a  of  the 
Penal  Ck>de;     Indeterminate    sentence    not    erroneous 
because  the  minimum  of  term  may  exceed  maximum 
after  deducting  commutation. 
People  ex  rel.  Schali  v.  Deyo,  425,  428. 

BAILBOADS. 

When  not  liable  to  abutting  owner  for  injuries  incurred  by 
construction  of  viaduct. 
Bennett  v.  Long  Island  Railroad  Co.,  431,  434. 

STATUTE  OF  LIMITATION& 

Claim  of  county  for  moneys  lost  by  exemption  from  taxation ; 
Ctonst.  art.  7,  §  6. 
People  ex  rel.  Essex  County  v.  Millor,  489,  444. 

MUBDEB. 

Sufficiency    of  evidence;    When   extracts  from  opinion   in 
Ck)urt  of  Appeals  are  properly  read  and  incorporated  in 
charge. 
People  V.  Breen,  493,  494. 

Per  Curiam. 
VTLLAGB  LAW. 

When  direction  to  construct  sidewalk  is  a  consent  under  sec- 
tion 162. 
Sanford  v.  Village  of  Warwick,  20,  22. 

APPEAIi. 

Order    of  Appellate   Division  affirming  order  of  a  County 
Ck)urt  denying  a  motion  to  strike  from  its  minutes  a  pre- 
sentment of  a  grand  Jury  censuring  public  officers ;  Not 
reviewable  in  the  Court  of  Appeals. 
Matter  of  Jones,  389,  890. 
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